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EASTERN  DISTRICT,  DECEMBER  TERM  1841.— CONTINUED. 


Sands  against  Smith. 

On  a  conveyance  of  land  to  one,  his  heirs  and  assigns,  at  a  certain  rent  paya- 
ble annually,  after  the  expiration  of  seven  years,  for  100  years,  with  a  clause  of 
distress,  the  arrears  of  rent  due  at  the  time  of  a  sheriff's  sale  of  the  land  on  a 
judgment  on  mortgage  against  the  terre-tenant,  are  not  payable  by  the  sheriff  out 
of  the  purchase  money,  but  the  landlord  may  distrain  for  them. 

ERROR  to  the  Common  Pleas  of  Biicks  county. 

This  was  an  action  of  replevin  by  Charles  Smith  and  Seneca 
Beans  against  Thomas  Sands.  The  defendant,  as  constable,  on 
the  17th  of  August  1837,  distrained  a  field  of  corn  and  oats  on 
the  premises  of  the  plaintiffs  in  Solebury  township,  Bucks  county, 
on  behalf  of  the  Library  Company  of  Philadelphia,  in  trust  for 
the  Loganian  Library,  for  $177.77  arrears  of  rent-charge  due 
them  on  the  1st  of  March  1837. 

The  following  case  was  stated  for  the  opinion  of  the  court  be- 
low: 

James  Logan,  for  himself,  his  heirs  and  assigns,  by  a  certain 
lease  by  indenture,  dated  26th  of  May  1747,  granted  and  demised 
unto  Jacob  Dean,  his  heirs  and  assigns,  a  certain  piece  or  tract 
of  land  situated  in  the  township  of  Solebury,  containing  about 
200  acres  of  land,  with  the  appurtenances,  in  the  following  words  : 
in.  — 2  W 
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"  Witnesseth  that  the  said  James  Logan,  for  and  in  consideration 
of  the  payment  of  the  several  rents  hereinafter  reserved,  and  per* 
formance  of  the  covenants  and  agreements  hereinafter  mentioned, 
which  on  the  part  and  behalf  of  the  said  Jacob  Dean,  his  heirs 
and  assigns,  are,  or  ought  to  be  observed,  performed,  and  kept, 
hath  granted,  &c.,  unto  the  said  Jacob  Dean,  a  certain  piece  or 
tract  of  land,  situate  in  Solebury  township,  containing  about  200 
acres,  &c.,  yielding  and  paying  unto  him,  the  said  James  Logan, 
his  heirs  and  assigns,  from  and  after  the  expiration  of  the  said 
seven  years,  for  and  during  the  full  time  of  100  years  then  next 
after  ensuing,  the  yearly  rent  or  sum  of  ten  pounds  sterling,  in 
English  money  as  the  same  passes  in  England,  or  in  foreign  good 
coined  gold,  equivalent  to  the  same,  on  the  first  day  of  March, 
yearly ;  the  first  payment  of  which  said  last  mentioned  rent  to  be 
made  on  the  1st  day  of  March,  which  will  be  in  the  year  of  our 
Lord  1760-1,  &c.,  and  shall  be  yearly  yielded  and  duly  paid  to 
the  heirs  or  assigns  of  the  said  James  Logan,  by  the  executors, 
administrators  or  assigns  of  the  said  Jacob  Dean,  on  the  1st  day 
of  March,  yearly,  for  ever,  &c. ;  and  if  it  shall  happen  that  any 
of  the  said  yearly  rents  hereby  reserved,  or  any  part  of  any  of 
them  shall  be  behind  and  unpaid  after  any  of  the  said  days  or 
times  of  payment,  it  shall  and  may  be  lawful  to,  and  for  the  said 
James  Logan,  his  heirs  and  assigns,  or  any  of  them,  into  and  upon 
the  said  described  tract  of  land  and  premises  hereby  granted,  or 
any  part  thereof,  and  into  all  and  singular  the  buildings  thereon 
erected,  or  to  be  erected,  to  enter  and  distrain  for  the  said  respec- 
tive rents  so  behind,  and  the  distress  and  distresses  then  and  there 
found  and  taken  to  impound,  &c. ;  and  the  said  Jacob  Dean,  for 
himself,  his  heirs,  executors,  and  administrators  doth  covenant  and 
promise,  and  grant,  to  and  with  the  said  James  Logan,  his  heirs 
and  assigns  by  these  presents,  that  he  the  said  Jacob  Dean,  his 
heirs  and  assigns,  shall  and  will  from  time  to  time,  for  ever  here- 
after well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  James 
Logan,  his  heirs  and  assigns,  every  of  the  aforesaid  yearly  rents 
hereby  reserved  according  to  the  days  and  times  hereinbefore  ap- 
pointed for  payment  thereof,  in  manner  and  form  aforesaid,  &c. ; 
and  the  said  James  Logan,  by  a  codicil  to  his  last  will  and  testa- 
ment, conveys  his  library  (known  as  the  Loganian  Library)  to 
trustees  for  the  use  and  benefit  of  the  people  of  Pennsylvania,  and 
his  heirs  and  executors  by  deed  of  trust,  dated  25th  of  March 
1760,  conveyed  to  the  trustees  of  the  Library  Company  of  Phila- 
delphia, the  said  rent-charge  of  £10  sterling,  for  the  use  of  the 
Loganian  Library;  and  the  said  heirs  and  executors  by  applica- 
tion to  the  legislature  of  Pennsylvania,  obtained  an  Act,  dated 
31st  of  March  1792,  vesting  the  said  library  and  rent-charge  of 
£10  sterling  in  the  Library  Company  of  Philadelphia,  their  suc- 
cessors and  assigns  for  ever,  in  trust  for  the  support  and  increase 
of  the  said  Loganian  Library ;  and  by  virtue  of  a  good  and  sum"- 
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cient  chain  of  title,  Robert  Smith,  by  indenture,  dated  30th  of 
March  1824,  conveyed  the  said  piece  or  tract  of  land,  containing 
about  200  acres,  with  the  appurtenances,  to  John  Bye,  subject  to 
the  said  rent-charge  of  £10  sterling  with  power  to  distrain,  &c., 
as  recited  in  the  indenture  from  the  said  Logan  to  the  said  Dean. 
The  said  Bye  has  paid  the  said  rents  up  to  the  1st  of  March  1833, 
from  the  time  of  his  purchase  from  the  said  Smith. 

On  the  21st  of  January  1837,  the  said  piece  or  tract  of  land  was 
sold  by  the  sheriff  to  Seneca  Beans,  by  virtue  of  a  pluries  levari  fa- 
cias sur  mortgage,  at  the  suit  of  Elizabeth  Biddle,  executrix  of  Wm. 
S.  Biddle,  deceased,  against  John  Bye  and  terre-tenants,  with  the 
following  conditions  of  sale.  "The  sheriff  sells  all  the  rights,  title, 
and  interest,  present  and  future,  of  John  Bye,  and  the  purchaser 
will  take,  of  course,  subject  to  what  is  called  the  Loganian  claim," 
which  the  said  Beans,  by  his  signature  attached  thereto,  acknow- 
ledged. The  said  Beans  and  Ann,  his  wife,  by  indenture,  dated  1st 
of  April  1837,  conveyed  an  undivided  moiety  of  said  piece  or  tract 
of  land,  subject  to  the  aforesaid  rent-charge,  to  Charles  Smith.  In 
August  1837,  Thomas  Sands,  constable,  of  Solebury  township,  and 
bailiff  of  said  library  company,  distrained  by  virtue  of  good  and 
sufficient  assurances  from  the  Library  Company  of  Philadelphia, 
in  trust  for  the  Loganian  Library,  upon  the  said  piece  or  tract  of 
land,  the  following  property,  viz  :  "  one  field  of  corn  of  about  20 
acres,  now  standing  growing  upon  the  property,  at  present  in  the 
occupancy  of  Barnet  Pidcock,  of  the  value  of  $15  per  acre;  and 
also  for  one  field  of  oats,  of  about  20  acres,  on  the  said  property, 
of  the  value  of  $170,"  which,  in  the  same  month,  was  replevied 
by  the  plaintiffs,  Charles  Smith  and  Seneca  Beans.  The  distress 
aforesaid  was  made  for  the  rents  which  have  accrued  and  become 
due  upon  the  said  piece  or  tract  of  land  since  the  1st  of  March 
1833,  to  the  1st  of  March  1837,  amounting,  principal  and  interest, 
to  $193.77  of  our  currency,  the  greater  part  of  which  was  due 
previous  to  the  sheriff's  sale  to  the  said  Seneca  Beans,  but  had  not 
been  presented  to  the  sheriff  for  payment  out  of  the  proceeds  of 
the  sale. 

If  the  court  shall  be  of  opinion  that  the  defendant  in  the  reple- 
vin, as  bailiff,  is  entitled  to  receive  the  said  sum  of  $193.77,  with 
interest  from  the  1st  of  March  1837,  then  judgment  to  be  entered 
for  the  defendant;  but  if  he  is  not  so  entitled,  then  judgment  to 
be  entered  for  the  plaintiff.  The  case  to  be  considered  in  the  na- 
ture of  a  special  verdict,  and  subject  to  a  writ  of  error. 

The  court  below  entered  judgment  for  the  plaintiffs.  • 

Error  assigned : 

The  court  below  gave  judgment  for  the  plaintiff  on  the  case 
stated,  whereas  they  ought  to  have  given  judgment  for  the  de- 
fendant. 

This  case  was  argued  at  December  Term  1839,  by  Rawle  for 
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plaintiff  in  error,  and  Ross  for  defendants  in  error ;  and  a  re-argu- 
ment directed  by  the  court. 

T.  J.  Wharton,  (with  whom  was  Rawle),  for  plaintiff  in  error, 
contended  that  the  sheriff's  sale  did  not  discharge  the  arrears  of 
ground-rent  so  as  to  prevent  a  distress  by  the  owners  of  the  rent 
for  such  arrears.  They  were  not  bound  to  come  in  on  the  fund 
raised  by  the  sheriff's  sale.  Arrearages  of  rent  are  looked  on  as 
the  rent  itself.  Co.  Lit.  162,  a ;  Gilb,  Rents  97  ;  Rolls.  M.  672.  By 
the  G6th  section  of  the  Act  of  16th  of  June  1836,  concerning  exe- 
cutions, purchasers-  at  sheriff's  sales  are  to  take  under  the  same 
rents  and  services  as  the  debtor.  Here  we  had  no  right  to  re- 
enter  on  the  land,  or  any  claim  to  or  interest  in  it :  our  remedy 
was  confined  merely  to  the  goods  and  chattels  happening  to  be  on 
the  premises.  How  can  this  be  considered  a  lien  on  the  land  ?  It 
is  true  that  in  Bantleon  v.  Smith,  (2  Binn.  146),  the  ground  land- 
lord was  held  entitled  to  come  in  in  preference  to  a  judgment  cre- 
ditor for  the  arrearages  of  his  rent ;  but  that  was  the  case  of  an 
action  of  covenant  brought  and  judgment  obtained,  and  moreover 
there  was  a  right  to  re-enter.  The  arrearages  in  the  present  case 
resemble  interest  on  a  mortgage,  which  is  not  discharged  by  a  she- 
riff's sale.  The  interest  is  an  incident,  and  follows  the  principal. 
In  many  instances  such  rents  are  payable  in  kind.  Co.  Lit.  142. 

Ross,  contra,  argued  that  the  cases  of  Bantleon  v.  Smith,  (2  Binn. 
146),  and  Reed  v.  Reed,  (1  Watts  fy  Serg.  239),  settled  the  ques- 
tion. In  the  latter  it  was  held  that  arrearages  of  a  widow's  third 
are  to  be  paid  out  of  a  sale  of  the  land  by  the  sheriff  on  a  judg- 
ment. Luce  v.  Snively,  (4  Watts  397),  states  the  policy  of  the  she- 
riff's selling  free  from  all  liens  of  which  notice  exists  on  record. 
Wherever  the  amount  can  be  computed,  it  is  taken  out  of  the  pro- 
ceeds of  sale.  The  exceptions  are  where  it  cannot  be  computed, 
as  of  a  widow's  rent-charge,  or  of  a  ground-rent  to  grow  due  in 
futuro.  The  latter  is  real  estate,  not  a  claim  to  a  debt  or  sum 
of  money  which  arrearages  are.  St.  Mary's  College  v.  Miles,  1 
Whart.  229;  1  Miles  291.  Reserving  a  right  of  re-entry  makes 
no  difference.  It  is  not  noticed  in  the  cases  on  the  subject. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  I  have  never  understood  on  what  principle  of 
lien  the  case  of  Bantleon  v.  Smith,  (2  Binn.  151),  was  decided. 
It  soems  to  have  been  taken  for  granted  that  every  charge  on  land 
which  is  liquidated  and  due  at  the  time  of  a  judicial  sale  of  it,  is 
to  come  out  of  the  proceeds  as  a  matter  of  course — a  principle  far 
in  advance  of  the  one  established  by  us  in  Willard  v.  Norris,  (2 
Rawle  56)  which  was  so  unpalatable  to  the  profession  that  a  sta- 
tute was  procured  to  overturn  it.  But  though  a  wholesome  one, 
in  the  main,  it  is  not  of  universal  application.  Arrears  of  rent  do 
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not  come  out  of  the  purchase  money  where  the  term  has  been  sold ; 
and  it  required  a  statute  to  give  preference  over  the  lien  of  an 
execution  levied  on  personal  chattels,  in  favour  of  the  landlord,  for 
even  a  year's  rent.  And  what  difference  is  there,  in  this  respect, 
between  real  and  personal  interests  ?  The  statute  of  Westm.  2, 
which  created  the  lien  of  a  judgment,  restrained  it  to  land;  but  a 
lien  independently  of  the  statute  is  as  applicable  to  a  chattel.  Yet 
in  Bantleon  v.  Smith  the  ground  landlord's  preference  was  carried 
back  beyond  the  lien  of  his  judgment,  so  as  to  shut  out  an  inter- 
vening one ;  and  if  that  could  be  done,  he  might  have  come  into 
court  for  his  ground-rent  without  a  judgment  for  it.  Such  indeed 
was  once  the  practice  in  regard  to  purchase  money  due  by  the 
judgment  debtor,  on  the  notion,  exploded  in  this  state,  of  the  exist- 
ence, in  such  a  case,  of  an  equitable  lien.  There  is  no  more  reason 
that  a  prospective  duty  charged  on  land  should  follow  it  into  the 
hands  of  a  sheriff's  vendee,  than  that  instalments  presently  due 
should  follow  it ;  and  it  could  not  be  tolerated  that  a  ground  land- 
lord should  be  at  liberty  to  throw  the  arrears  of  his  rent  on  the 
lien  creditors,  or  on  the  purchaser,  according  to  the  impulse  of  his 
caprice.  The  remedy  by  distress  of  chattels  on  the  land,  is  as 
accessible  in  the  one  case  as  in  the  other ;  and  there  is  no  legal 
necessity  that  the  arrears  should  be  taken  out  of  the  fund  in  court. 
Yet  it  is  not  my  purpose  to  disturb,  or  cast  the  least  shadow  on 
the  authority  of  Bantleon  v.  Smith,  or  to  do  more  than  show  that 
it  is  not  founded  in  any  principle  of  lien  peculiar  to  the  reservation 
of  a  ground-rent,  which  it  is  necessary  to  carry  out  further  than 
the  decisions  have  already  carried  it.  The  case  of  Nichols  v. 
Postlethwaite,  (2  Dull.  131),  in  which  a  legacy  charged  on  land 
was  allowed  to  be  taken  out  of  the  price  of  it  in  the  sheriff's  hands, 
as  well  as  all  others  of  the  same  stamp,  depend  for  their  authority 
exclusively  on  precedent,  and  their  very  great  convenience,  as 
well  as  on  the  policy  of  giving  the  sheriff's  vendee  a  clear  title, 
where  it  is  practicable.  But  neither  policy  nor  convenience  will 
justify  an  extension  of  the  principle  of  them  to  the  price  of  land 
which  was  not  liable  to  be  reached  for  the  debt ;  and  in  all  the 
precedents  the  money  was  not  only  charged,  but  there  was  a 
means  of  subjecting  the  land  to  payment  of  it.  In  Bantleon  v. 
Smith,  there  was  a  clause  of  re-entry  by  which  the  land  itself 
might  be  seized,  and  the  produce  of  it  applied,  if  not  at  law,  yet  in 
equity,  to  payment  of  the  rent ;  and  in  Nichols  v.  Postlethwaite,  it 
might  have  been  sold,  on  judgment  and  execution,  for  the  legacy : 
but  it  was  perhaps  the  difficulty  of  reaching  it,  in  either  of  those 
ways,  as  well  as  the  principle  of  policy,  which  inclined  the  courts 
to  apply  the  proceeds  of  it,  when  turned  into  money.  Now  what 
is  the  remedy  by  distress  —  the  only  one  provided  in  this  convey- 
ance ?  It  is  as  much  a  personal  one  as  an  action  on  a  covenant 
in  the  deed ;  it  is  even  more  so,  as  the  land  may  be  reached  by 
such  an  action,  while  it  cannot  be  reached  by  a  distress,  which 
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operates  merely  on  chattels  found  upon  it.  Though  a  rent  issues 
out  of  the  land,  it  is  not  an  encumbrance  on  it,  for  a  part  of  the 
thing  demised  cannot  be  reserved ;  and  a  distress  for  it  is  no  more 
than  a  means  of  extorting  oayment  from  the  personal  property  of 
the  tenant.  The  defendant  therefore,  was  at  liberty  to  distrain 
for  the  arrears  due  at  the  smpiff  's  sale. 

Judgment  of  the  court  below  reversed,  and  judgment  here  for 
the  defendant  below. 


Smyth  against  Craig. 


S.,  the  defendant,  bought  and  received  from  C.,  B.  &  Co.,  flour;  to  he  paid 
one-half  in  cash,  one-half  in  notes  at  sixty  days.  Being  pressed  for  payment, 
he  consented  to  let  molasses,  in  his  distillery,  stand  either  as  their  property  or 
as  collateral  security,  on  condition  they  would  take  his  notes  at  sixty  and  ninety 
days,  in  lieu  of  the  former  terms.  He  pointed  out  the  molasses,  consisting  of 
400  hogsheads,  to  he  ascertained  hy  counting  them  off,  in  rows,  from  a  particu- 
lar place,  and  in  a  particular  manner.  He  agreed  to  send  them  the  rum  to  he 
distilled  from  the  molasses,  to  be  sold  by  them,  and  applied  to  his  debt.  Held 
that  on  this  state  of  facts,  C.,  B.  &  Co.  could  not  recover  the  molasses  in  reple- 
vin, as  there  was  no  delivery  of  possession  or  pawn. 

The  defendant  subsequently  failed,  and  then  agreed  to  deliver  to  C.,  B.  &  Co. 
350  hogsheads  of  molasses,  and  25  hogsheads  of  rum,  distilled  from  the  other  50, 
and  set  apart  in  a  shed ;  the  whole  to  be  gauged  at  C.,  B.  &  Co.'s  warehouse,  by 
S.,  a  grocer,  and  then  the  notes  to  be  delivered  up  to  the  defendant.  Next  morn- 
ing he  repeated  the  conditions  to  them,  and  told  them  to  go  to  the  yard,  and  mark 
the  hogsheads  accordingly,  and  directed  them  to  haul  them  away,  should  he  fail 
to  attend,  as  he  promised.  They  accordingly  marked  the  rum  and  molasses  with 
the  initials  of  their  firm ;  the  notes  were  withdrawn  from  bank  and  handed  to  the 
plaintiff,  who  had  taken  the  place  of  the  firm.  They  were  then  tendered  to  the 
defendant,  who  refused  to  receive  them  or  deliver  up  the  goods.  The  plaintiff 
issued  his  replevin.  Held.-  the  plaintiff  was  entitled  to  recover. 

If  rum  and  molasses,  in  the  vendor's  possession,  are  sold  in  discharge  of  an 
antecedent  debt,  and  are  specifically  ascertained  and  marked  by  the  vendee,  and 
the  agreement  is  that  they  are  to  be  gauged,  and  the  price  fixed,  at  the  purchaser's 
warehouse  by  a  third  person,  named,  and  afterwards  the  vendor  refuse  to  permit 
them  to  be  taken  to  the  warehouse,  this  prevention  may  be  taken  for  performance ; 
and  the  jury  may  give  the  vendee  a  reasonable  price  for  the  articles  in  damages 
in  replevin. 

Whether  goods  marked  and  separated  are  actually  delivered  to  the  vendee,  is 
a  question  of  intention,  to  be  determined  by  the  jury  on  a  trial,  or  by  the  Court 
on  a  demurrer  to  evidence. 

A  power  of  attorney,  coupled  with  an  interest,  is  irrevocable ;  and  such  is  the 
case  of  a  power  given  to  a  third  person  to  fix  the  price  of  goods  sold  in  discharge 
of  a  debt. 

A  prayer  for  nonsuit  under  the  7th  Section  of  the  Act  of  llth  March  1836, 
amounts  to  a  demurrer  to  evidence,  except  that  the  Judge  cannot  give  judgment 
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for  the  plaintiff,  though  he  should  think  the  nonsuit  not  grantable,  but  the  case 
must  then  go  to  the  jury. 

THIS  was  a  writ  of  error  to  the  District  Court  of  the  city  and 
county  of  Philadelphia ;  in  which  this  action  of  replevin  was 
brought  by  Andrew  C.  Craig,  the  defendant  in  error  and  plaintiff 
below,  against  the  plaintiff  in  error  and  defendant  below,  Samuel 
Smyth,  for  350  hogsheads  of  molasses  and  25  hogsheads  of  rum,  of 
the  value  of  $9000. 

At  the  trial  in  the  court  below,  after  the  plaintiff  had  gone 
through  his  evidence,  the  defendant,  who  offered  no  evidence, 
moved  the  court  for  a  nonsuit ;  which  was  ordered,  and  was  after- 
wards confirmed  by  the  court  in  bank ;  and  this  writ  of  error 
was  taken  pursuant  to  the  provision  of  the  7th  Section  of  the  Act 
of  11  th  March  1836,  that  whenever  the  defendant  upon  a  trial 
there,  offers  no  evidence,  it  shall  be  lawful  for  the  Judge  to  order 
a  judgment  of  nonsuit,  if  in  his  opinion  the  plaintiff  shall  have 
given  no  such  evidence  as  in  law  is  sufficient  to  maintain  the 
action,  with  leave,  nevertheless,  to  move  the  court  in  bank  to  set 
it  aside ;  and,  in  case  of  refusal,  the  plaintiff  may  remove  the 
record,  by  writ  of  error,  into  the  Supreme  Court  for  revision  and 
reversal,  in  like  manner,  and  with  like  effect,  as  he  might  remove 
a  judgment  rendered  against  him  upon  a  demurrer  to  evi- 
dence. 

The  plaintiff  claimed  as  assignee  of  Craig,  Bellas  &  Co.,  who 
asserted  title  to  the  property  in  question ;  and  the  case  appeared, 
in  substance,  to  be  as  follows  : 

In  December  1839,  Craig,  Bellas  &  Co.  sold  to  the  defendant,  a 
distiller  on  the  Schuylkill,  1400  barrels  of  flour,  valued  at  from 
$8000  to  $9000,  to  be  paid  for  one-half  in  cash,  and  one-half  in 
defendant's  notes  at  60  days.  They  were  put  on  board  the  same 
vessel  which  had  brought  to  this  port  a  cargo  of  molasses  for  the 
defendant.  After  the  vessel  had  sailed  with  the  flour,  C.,  B.  & 
Co.  called  on  defendant  for  payment ;  which  he  was  unable  to 
make.  He  offered  his  notes  at  60  and  90  days ;  which  they  refused. 
The  next  day  he  again  offered  his  notes  at  60  and  90  days,  and 
that  the  molasses  should  remain  in  his  yard,  as  theirs,  or  as  colla- 
teral ;  and  as  he  should  distil  it  into  rum,  he  would  send  it  to 
them  to  sell  on  commission,  to  liquidate  the  notes.  They  agreed, 
and  went  out  to  the  distillery,  with  the  defendant,  and  saw  the 
molasses  in  the  defendant's  yard.  They  counted  out  400  hogs- 
heads, commencing  at  the  wagon-way,  and  going  west.  The 
defendant  told  the  drayman  to  charge  the  hauling  to  C.,  B.  &  Co. ; 
which  was  done,  and  they  afterwards  paid  it.  Next  day  the 
defendant  brought  a  sample  of  the  molasses  to  them,  and  gave  his 
five  notes,  dated  in  November  and  December  1839,  at  60  and  90 
days.  In  January  following  the  defendant  failed.  One  of  the 
firm,  on  the  8th  of  January,  called  on  the  defendant,  who  said  all 
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was  right,  and  the  molasses  was  still  there,  and  he  would  call  next 
morning ;  which  he  did.  He  then  offered  a  lot  of  ground  in  New 
Orleans;  which  they  refused.  At  a  subsequent  interview,  in  the 
evening  of  the  same  day,  the  defendant  said,  he  had  25  hogsheads 
of  rum  in  the  shed  adjoining  the  distillery  —  he  would  sell  them 
that,  with  350  hogsheads  of  molasses  —  these,  he  thought,  would 
cover  his  notes  —  the  price  to  be  left  to  two  disinterested  grocers, 
to  be  gauged  and  valued  after  delivery  at  C.,  B.  &  Co.'s  warehouse, 
on  condition  they  were  to  return  him  his  notes.  One  of  the  firm 
named  Mr.  Stevens,  on  their  part  —  the  defendant  said  he  was 
satisfied  to  leave  it  to  Mr.  Stevens  alone.  The  bargain  was  then 
concluded. 

The  next  morning,  the  9th  of  January,  the  defendant  again 
offered  the  New  Orleans  lot  ;  but  C.,  B.  &  Co.  refused  it. 
He  then  repeated  the  conditions  of  sale,  and  told  them  to  go  out 
to  the  distillery,  and  see  the  molasses  and  rum,  and  mark  them. 
He  would  be  there  at  11,  or  half-past  11  o'clock,  to  receive  his 
notes  and  deliver  the  rum  and  molasses,  and  if  he  was  not  there, 
they  might  begin  and  haul  away,  beginning  at  the  west  side  of  the 
yard,  at  the  wagon- way.  They  went  out  and  marked  them  C., 
B.  &  Co.  They  took  up  such  of  the  notes  as  were  in  bank,  and 
sold  and  assigned  the  rum  and  molasses  to  the  plaintiff,  for  his 
note  at  six  months,  for  $9069  63  cents,  since  paid.  The  plaintiff 
called  on  the  defendant,  with  C.  &  B. ;  told  him  of  his  purchase ; 
tendered  the  notes  and  demanded  the  goods ;  but  the  defendant 
refused  to  deliver  them,  saying,  it  would  destroy  his  arrangements  ; 
and  the  replevin  was  issued. 

The  following  errors  were  assigned : 

1.  The  court  below  erred  in  nonsuiting  the  plaintiff,  when  there 
was  evidence  which  ought  to  have  gone  to  the  jury. 

2.  The  court  below  erred  in  the  decision  of  the  questions  of 
evidence  set  forth  in  the  bill  of  exceptions. 

Hirst  and  Cadiuallader,for  the  plaintiff  in  error,  contended,  that 
the  court  below  erred  in  entering  a  nonsuit,  the  evidence  showing 
a  transfer  and  delivery  of  the  property  to  the  plaintiff;  and,  at 
any  rate,  it  was  fairly  inferrible  as  upon  a  demurrer  to  evidence. 
It  must  be  observed  that  the  case  was  entirely  between  vendor 
and  vendee. — No  creditor  or  purchaser  intervenes.  Nor  are  cases 
under  the  Statute  of  Frauds  applicable  in  this  state  —  nor  those 
that  relate  to  stoppage  in  transitu.  Here  the  consideration  existed 
previously;  flour  having  been  sold  to  the  defendant,  and  not  having 
been  paid  for ;  and  this  made  the  contract  in  relation  to  the  mo- 
lasses and  rum  irrevocable.  We  might  insist  on  the  right  to  them, 
as  the  direct  proceeds  of  the  flour,  fraudulently  taken  without  pay- 
ment. Even  as  a  mere  pledge,  a  jury  might  say  we  had  a  right 
to  the  possession.  But  independently  of  these,  there  was  a  posi- 
tive sale  on  the  8th  of  January ;  and  nothing  that  remained  to  be 
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done  was  of  a  nature  to  affect  it.  The  gauging  and  valuing  were 
not  conditions  precedent  to  the  delivery  —  they  were  not  to  pre- 
cede, but  to  follow  it.  They  were  mere  matters  of  arithmetical 
computation,  or  mechanical  execution,  to  settle  the  accounts  be- 
tween the  parties,  but  not  affecting  the  right  of  property.  At  any 
rate,  it  would  have  been  a  question  for  the  jury  to  determine,  what 
was  the  intention  of  the  parties,  as  to  the  change  of  property :  for 
it  is  consent  to  sell  and  buy  which  vests  title.  2  Kent's  Com.  492, 
508  ;  Chitt.  Cont.  110;  Stark.  Ev.  1610.  In  Macomber  v.  Parker, 
(13  Pick.  182),  it  was  held,  that  a  sale  is  complete,  if  the  goods  are 
delivered,  notwithstanding  the  goods  are  to  be  counted,  weighed, 
or  measured,  in  order  to  ascertain  the  amount  to  be  paid  for  them. 
In  Riddle  v.  Varnum,  (20  Pick.  283),  it  was  decided,  that  where 
there  are  no  positive  circumstances  to  fix  it,  the  question  whether 
the  sale  was  complete,  depends  on  the  intention  of  the  parties.  An 
examination  of  the  cases  will  show,  that  the  dividing  point  is, 
whether  there  is  any  thing  further  to  be  done  by  the  seller ;  if 
there  is,  then  the  loss  is  to  fall  on  him — if  otherwise,  on  the  buyer. 
Of  the  former  class,  are,  5  East  570  ;  6  East  614;  7  East  570; 
5  Barn.  $  Cres.  857,  (12  E.  C.  L.  388) ;  12  East  522,  614 ;  13 
East  522;  6  Taunt.  176 ;  2  M.  fy  S.  397  ;  5  Taunt.  622.  Of  the 
latter;  2  Bing.  J\T.  C.  151,  (29  E.  C.  L.  288);  6  Barn.  $  Cres. 
388,  (6  E.  C.  L.  207).  If  the  sale  is  for  cash,  and  nothing  is  said 
as  to  credit  or  payment,  the  property  passes,  on  tender  of  the  price ; 
10  E.G.  L.  479  ;  JVby's  Max.  87. 

The  plaintiff  could  maintain  replevin  as  assignee.  In  15  Mass. 
Rep.  408,  it  was  determined  that  the  pawnee  may  sell  and  assign 
all  his  interest  in  the  pawn  to  a  third  person ;  for  one  having  a 
qualified  property,  may  dispose  of  it.  A  fortiori  the  vendees  here, 
having  the  absolute  property,  could  dispose  of  it  to  the  plaintiff. 
The  case  of  Ward  v.  Shaw,  (7  Wend.  404),  relied  on  by  the  court 
below,  does  not  resemble  this,  and  is  not  consistent  with  Bates  v. 
Conkling,  (10  Wend.  389). 

Hieskell  and  Meredith,  contra. 

The  flour  was  delivered,  and  not  stopped  in  transitu  ;  its  not 
having  been  paid  for,  gave  the  vendors  no  lien  on  the  molasses. 
The  agreement  afterwards,  that  the  molasses  should  be  collateral 
security,  gives  no  lien  on  it :  there  was  no  possession,  or  right  of 
possession,  in  the  pledgee.  Moreover,  it  was  waived  by  the  subse- 
quent agreement.  Cross  on  Lien,  38,  40.  Being  a  right  altogether 
personal,  it  was  not  transferable  to  the  plaintiff.  Ibid.  48.  Nor 
was  the  right  of  Craig,  Bellas  &  Co.  assignable  to  the  plaintiff,  no 
tender  of  the  notes  having  then  been  made,  and  being  altogether 
contingent  and  speculative. 

The  principal  question  is,  was  there  a  complete  sale  and 
delivery.  We  admit  it  is  not  to  be  governed  by  cases  under  the 
English  Statute  of  Frauds,  which  is  not  in  force  here ;  but  we 
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deny  that  at  common  law,  the  contract  was  so  far  executed  as  to 
vest  the  property  in  the  plaintiff,  so  as  to  authorize  him  to  take  it, 
or  recover  it  in  replevin.  It  was  still  executory  —  dependent  on 
something  yet  to  be  done  before  the  property  can  be  considered 
as  delivered,  and  which  the  defendant  refused  to  execute.  The 
principle  is  stated  in  Pritchett  v.  Jones,  (4  Rawle  260),  that  a 
contract  for  a  subsequent  delivery  is  executory — it  is  so  when  the 
price  remains  to  be  fixed  hereafter,  depending  on  the  fluctuations 
of  the  market.  Here  the  particular  hogsheads  were  not  desig- 
nated—  the  precise  three  hundred  and  fifty  were  not  pointed  out 
by  the  vendor.  The  delivery  was  yet  to  be  preceded  by  the  per- 
formance of  a  condition — the  goods  were  to  be  gauged  and  valued 
and  the  five  notes  to  be  delivered  up.  All  these  the  defendant 
refused,  and  left  the  contract  incomplete.  The  fixing  of  a  price 
is  an  indispensable  ingredient  in  making  a  sale.  Dulilk  v.  Ritchie, 
(1  Doll.  171).  Until  that  was  done,  the  goods  continued  at  the 
risk  of  the  vendor.  Ward  v.  Shaw,  (7  Wend.  404),  decides  the 
present  case,  nor  is  the  case  of  Bates  v.  Conkling,  (10  Wend.  389), 
opposed  to  it. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  statute  by  which  the  court  below  is  con- 
stituted, directs  that  when  the  defendant  shall  have  given  no  evi- 
dence, the  presiding  judge  may  direct  a  nonsuit,  if  the  plaintiff's 
evidence  be  insufficient  in  his  opinion  to  make  out  a  case ;  and 
hence  it  results,  not  only  that  the  evidence  must  be  taken  to  be 
true,  but  that  every  inference  of  fact  which  a  jury  might  draw 
from  it  in  favour  of  the  plaintiff,  must  be  drawn  by  the  Judge: 
else  the  plaintiff  might  be  deprived  of  his  constitutional  privilege, 
and  the  statute  would  be  so  far  void.  In  such  a  case,  therefore, 
the  defendant's  prayer  for  a  nonsuit  is  effectively  a  demurrer  to 
evidence,  with  this  limitation,  that  the  Judge  is  not  at  liberty  to 
give  judgment  for  the  plaintiff  should  he  think  the  case  made  out : 
in  that  event  the  nonsuit  is  refused,  and  the  cause  is  put  to  the 
jury.  What  then  is  the  case  which  a  jury  might  deduce  from  the 
evidence  before  us  ? 

The  defendant,  Smyth,  being  pressed  for  payment  by  Craig, 
Bellas  and  Company,  consented  to  let  the  molasses  in  question 
stand  in  the  yard  of  his  distillery,  either  as  their  property,  or  as 
collateral  security,  but  on  condition  that  they  would  take  his 
notes  at  sixty  and  ninety  days,  in  lieu  of  the  one-half  cash,  and 
the  other  at  sixty  days,  as  he  had  promised  them.  He  pointed 
out  the  molasses,  consisting  of  four  hundred  hogsheads,  to  be 
ascertained  by  counting  them  off  in  rows  from  a  particular  point, 
and  in  a  particular  way.  He  agreed  to  send  them  the  rum  he 
should  distil  from  the  article,  to  be  sold  by  them  and  the  proceeds 
applied  to  his  debt ;  and  on  these  terms,  in  the  first  instance,  the 
matter  was  arranged. 
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Had  it  rested  there,  the  plaintiff,  or  the  firm  he  represents, 
could  not  have  recovered  as  in  the  case  of  a  pawn ;  for  at  this 
time  there  was  no  delivery  of  possession,  and  consequently  no 
pawn.  Indeed,  retention  of  possession  was  necessarily  a  part  of 
the  arrangement,  because  it  was  indispensable  to  enable  the 
defendant  to  carry  the  other  parts  of  it  into  effect. 

But  subsequently  to  the  defendant's  failure,  which  occurred 
shortly  afterwards,  he  sold  and  agreed  to  deliver  to  Craig,  Bellas 
and  Company,  three  hundred  and  fifty  of  these  hogsheads,  as  well 
as  twenty-five  hogsheads  of  rum  distilled  in  the  mean  time  from 
the  other  fifty,  and  set  apart  in  a  shed,  the  whole  to  be  gauged 
and  the  price  fixed  at  their  warehouse  by  Stevens,  a  grocer ;  and 
this  done,  the  notes  previously  given  were  to  be  delivered  up. 
Next  morning  he  repeated  the  conditions  of  the  sale,  and  told  the 
purchasers  to  go  to  the  yard  and  mark  the  hogsheads  according 
to  the  former  method  of  ascertainment,  promising  to  meet  them 
there,  and  directing  them  to  haul  away  without  further  delivery, 
should,  he  fail  to  attend.  They  accordingly  marked  both  the  rum 
and  the  molasses  with  the  initials  of  the  firm ;  the  notes  were 
withdrawn  from  bank  for  delivery,  but  handed  to  the  plaintiff 
who  had  taken  the  place  of  the  firm ;  and  they  were  tendered  to 
the  defendant,  who  refused  to  receive  them  or  part  with  the  pro- 
perty. The  question  then  is,  whether  there  is  enough  in  these 
facts  to  constitute  a  sale  on  the  general  principles  of  the  contract 
unaffected  by  positive  provisions,  such  as  those  of  the  British 
Statute  of  Frauds  which  are  not  in  force  here. 

The  subject  of  the  sale  was  sufficiently  certain.  The  rum  was 
in  a  shed  by  itself;  and  the  rows  of  hogsheads  containing  the 
moliisses  were  particularly  designated.  Even  without  such  desig- 
nation, the  lot  would  have  been  sufficiently  ascertained  by  the 
marking,  pursuant  to  the  vendor's  direction.  A  sale  of  articles  to 
be  selected  by  the  vendee,  is  certain  enough,  after  selection  made. 
Here  the  particular  hogsheads  had  been  marked  by  the  vendor's 
assent,  and  whether  with  a  view  to  delivery,  it  was  properly  the 
province  of  the  jury  to  say ;  for  that  the  separating  of  particular 
goods  from  a  larger  quantity,  preparatory  to  actual  delivery,  is 
constructive  delivery  in  point  of  law,  was  affirmed  by  Lord  Lough- 
borough  in  the  celebrated  case  of  Lickbarrow  v.  Mason,  (1  H.  B. 
363),  and  here  the  hogsheads  were  marked  expressly  by  the  ven- 
dor's direction,  in  order  that  the  vendees  might  take  possession  of 
them  without  any  further  act  to  be  done  by  him.  So  far  then  as 
the  fact  of  delivery  is  involved  in  the  question,  the  sale  seems 
pretty  clearly  to  have  been  executed  ;  but  the  fact  is  nevertheless 
determinable  by  a  jury  having  regard  to  the  intention  of  the  par- 
ties in  the  marking  and  separation. 

The  pinch  of  the  case,  however,  is  to  determine  whether  the 
vendor  was  at  liberty  to  stop  short  before  the  contract  was  made 
complete  in  all  its  parts  by  the  ascertainment  of  the  quantity  and 
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price,  through  the  agency  of  him  to  whom  the  gauging  and  valua- 
tion were  referred.  If  I  deliver  a  chattel  on  terms  that  the  price 
of  it  be  subsequently  fixed  by  the  vendee  and  myself,  I  may  balk 
the  contract  by  insisting  on  more  than  he  will  be  willing  to  give 
for  it,  and  thus  regain  the  possession  of  my  property  with  which 
I  had  parted  only  conditionally.  But  though  the  price  be  not 
settled  by  the  parties,  yet  if  they  agree  on  a  method  of  settling  it 
irrespectively  of  anything  to  be  done  by  themselves,  it  is  the 
same  between  them  when  subsequently  settled  as  if  the  sum  to 
be  given  had  been  an  original  condition  of  the  bargain ;  but  if  the 
person  to  whom  the  naming  of  it  was  referred,  die  in  the  mean 
time,  or  refuse  to  act,  the  contract  is  at  an  end.  Such  a  sale  is 
conditional,  but  not  executory  like  a  contract  to  sell  at  a  day  to 
come,  which  is  complete  in  itself,  though  some  act  remain  to  be 
done  in  pursuance  of  it :  on  the  contrary,  it  is  a  contract,  which, 
being  imperfect  in  itself  as  regards  one, of  its  terms,  is  to  take 
effect  only  when  the  deficiency  is  supplied  by  the  performance  of 
a  condition  precedent,  the  prevention  of  which  by  an  act  of  provi- 
dence or  the  obstinacy  of  the  agent,  defeats  the  sale  entirely. 
Nor  does  the  property  pass  by  it,  in  the  first  instance ;  for  the 
sale,  being  on  a  condition  precedent,  does  not  allow  the  title  to 
vest  before  the  condition  has  been  performed,  and  therefore  if  the 
vendor  sell  the  thing  again  in  the  mean  time,  the  second  purchaser 
will  take  it  clear  of  dispute,  though  the  vendor  will  be  answer- 
able in  damages,  when  the  price  is  named.  All  this  is  text  law, 
and  so  well  understood,  both  by  civilians  and  common  law  jurists, 
that  no  more  is  necessary  than  to  refer  to  Ross  on  Vendors,  (p.  60). 
where  the  authorities  for  it  may  be  consulted.  But  here  the  rum 
and  molasses  were  to  be  gauged,  and  the  price  fixed  at  the  pur- 
chaser's warehouse ;  an  act  that  was  prevented  by  the  vendor's 
retention  of  the  property  in  his  actual  custody.  There  is  no  pre- 
cedent in  the  books,  for  such  a  case;  and  it  is  not  easy  to  deter- 
mine it  satisfactorily  on  principle.  The  difficulty  is  to  compre- 
hend why  such  an  authority,  like  a  submission  to  an  arbitrator, 
or  a  letter  of  attorney,  may  not  be  revoked  before  it  has  been 
executed.  It  is  settled,  however,  that  a  power  coupled  with  an 
interest  in  the  execution  of  it,  is  irrevocable ;  as  in  Walsh  v. 
Whitconib,  (3  Esp.  Ca.  565).  In  Bromley  v.  Holland,  (7  Vez.  28), 
it  was  said  by  Lord  Eldon,  that  he  would  not  permit  a  power-of 
attorney  given  for  a  valuable  consideration  to  be  revoked ;  and 
the  principle  seems  applicable  to  every  case  where  the  power  is 
necessary  to  effectuate  a  security.  Was  the  power  given  for  that 
purpose  in  this  instance?  It  was  given  to  effectuate  a  sale  in  dis- 
charge of  a  debt.  If  the  notes  had  been  actually  delivered  up, 
the  contract  would  indisputably  have  been  executed  on  the  part 
of  the  vendees ;  but  independent  of  that,  the  debt,  of  which  the 
notes  were  only  the  evidences,  had  been  taken  as  the  considera- 
tion of  the  purchase,  and  the  sale  may  still  be  said  to  have  been 
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executed  so  far  as  regards  tender  of  those  evidences  and  payment 
of  the  purchase  money.  In  addition  to  this,  the  vendees  had  been 
lulled  into  a  false  security  by  the  arrangement,  at  a  time  when  a 
vigilant  use  of  every  instant  in  seeking  other  security  was  of 
peculiar  value  to  them ;  and  to  suffer  the  vendor  to  rescind  the 
contract  by  a  trick,  when  the  time  for  action  had  gone  by,  would 
be  to  sanction  a  fraud.  Still  it  may  be  asked,  how  is  it  to  go  into 
effect  before  performance  of  the  act  which  was  a  condition  pre- 
cedent to  it  ?  Simply  by  taking  prevention  for  performance,  as  is 
often  done  in  regard  to  dependent  covenants,  and  directing  the 
jury  to  allow  the  vendor  a  reasonable  price  for  the  articles  in 
their  estimate  of  the  damages.  By  this  means,  the  bargain  may 
be  carried  into  effect ;  and  if  the  vendor  should  be  deprived  by  it 
of  the  benefit  of  Mr.  Stevens's  judgment,  he  will  have  himself  to 
blame  for  it. 

Judgment  reversed,  and  procedendo  awarded. 


Relf  against  Rapp. 

A  common  carrier  is  answerable  for  the  loss  of  a  box  or  parcel,  though  he  be 
ignorant  of  the  contents,  or  they  be  ever  so  valuable,  unless  he  make  a  special 
acceptance.  But  if  the  consignor  of  goods  studiously  conceal  from  the  captain 
of  a  ship,  or  misrepresent  the  value  or  nature  of  the  goods  shipped,  the  ship-owner 
is  not  liable,  if  the  goods  be  purloined  on  the  voyage,  though  the  wrong-doer 
would  be. 

Labelling  a  box  or  trunk  entrusted  to  a  carrier,  as  containing  articles  of  a  differ- 
ent nature  and  value  from  its  real  contents,  will  dispense  with  further  inquiry  as 
to  its  contents. 

Where  a  charge  misleads  the  jury,  by  inducing  them  to  believe  there  is  but  one 
point  of  defence,  when  there  are  two,  and  the  part  omitted  the  most  uncertain,  the 
cause  will  be  remanded  on  writ  of  error. 

THIS  was  a  writ  of  error  to  the  District  Court  of  the  city  and 
county  of  Philadelphia ;  in  which  a  verdict  and  judgment  were 
rendered  for  the  plaintiff  below. 

It  was  an  action  on  the  case,  brought  by  William  D.  Rapp 
against  Charles  P.  Relf,  to  recover  the  value  of  certain  jewellery, 
shipped  from  New  Orleans  to  Philadelphia  by  the  plaintiff's  agent, 
in  the  ship  Georgian,  Captain  Eldridge,  of  which  the  defendant  was 
owner,  and  consigned  to  the  plaintiff,  stated  to  have  been  of  the 
value  of  81285.79. 

It  appeared  in  evidence,  that,  on  the  4th  of  May,  1837,  Captain 
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Eldridge  received  on  board  the  Georgian,  at  New  Orleans,  from 
the  plaintiff's  brother,  Thomas  D.  Rapp,  a  trunk,  for  which  he 
signed  bills  of  lading  describing  it  as  one  trunk  marked  and  num- 
bered as  in  the  margin,  (viz.  W.  D.  Rapp,  Philadelphia),  consigned 
to  the  plaintiff  or  his  assigns,  he  or  they  paying  freight  for  such 
trunk  $1.25.  The  trunk  was  labelled,  "  William  D.  Rapp,  Phila- 
delphia —  this  side  up  —  glass  —  with  care."  T.  D.  Rapp  tes- 
tified that  it  contained  upwards  of  $1600  worth  of  jewellery, 
watches  and  cutlery ;  which,  however,  were  of  the  commonest  kind 
—  the  jewellery  being  washed,  and  the  watches  worth  836  per 
dozen,  and  not  suited  to  the  market  at  New  Orleans.  They  were 
the  residue  of  a  shipment  which  had  been  made  by  the  plaintiff" 
from  Philadelphia  to  New  Orleans,  where  a  portion  were  sold  by 
T.  D.  Rapp,  at  auction.  He  further  stated,  that  he  several  times 
told  Captain  Eldridge  the  trunk  contained  jewellery,  and  was  worth 
upwards  of  $1600,  and  that  his  reason  for  not  marking  it  on  the 
trunk  and  bill  of  lading  was,  on  account  of  there  being  so  many 
passengers,  who  might  see  the  bills  of  lading  exposed  in  the  cabin, 
as  they  generally  were,  and  might  break  open  the  trunk,  and  take 
the  contents ;  which  was  not  uncommon.  The  captain  acquiesced 
in  this  reason,  and  said  he  would  take  care  of  it.  The  witness 
requested  him  to  put  it  in  the  state-room.  He  said  he  would,  or 
in  an  equally  safe  place.  The  captain  charged,  for  freight,  one 
dollar.  The  witness  offered  to  pay  extra  freight,  if  he  would  carry 
it  safe,  if  it  were  $5.  The  captain  said  he  would  charge  $1.25, 
and  put  it  in  the  bills  of  lading.  It  appeared  that  the  trunk 
was  a  common  hair  trunk,  such  as  is  used  for  carrying  shoes  in, 
tied  round  with  a  rope;  that  it  was  placed  in  the  hold  of  the 
vessel,  and,  on  arrival  at  Philadelphia,  its  contents  sold  for  only 
$354.36.  The  plaintiff  alleged,  and  called  witnesses  to  show, 
that  it  had  been  broken  open  during  the  voyage,  and  the  rest  of 
its  contents  purloined. 

The  defendant  denied  that  anything  was  purloined  from  the 
trunk.  The  captain  denied,  in  his  testimony,  that  T.  D.  Rapp 
had  informed  him  of  the  contents  of  the  trunk,  or  its  value.  He 
stated  that  the  freight  usually  charged  for  a  valuable  article,  was 
at  least  one-half  per  cent.  Other  witnesses  testified  that  the  bills 
of  lading  were  not  filled  up  as  they  ought  to  be,  for  jewellery,  and 
that  the  charge  for  freight  of  jewellery  would  be  one  per  cent, 
where  it  was  under  the  value  of  $2000 ;  and  one-half  per  cent, 
where  it  was  over  that  sum.  The  price  charged,  in  this  case,  was 
the  same  as  if  the  trunk  had  been  empty.  Much  other  evidence 
was  given. 

The  Judge  charged  the  jury,  that  this  was  an  action  to  recover 
the  value  of  jewellery  put  in  a  trunk  at  New  Orleans,  of  the 
value  of  $1285.79.  The  general  law  of  common  carriers  is  not 
brought  into  dispute.  Common  carriers  are  liable,  except  in  cer- 
tain cases,  well  understood,  such  as  inevitable  accidents,  the  act 
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of  God,  perils  of  the  sea,  &c.  The  plaintiff  puts  his  case  on  the 
ground  of  embezzlement.  In  the  inquiry,  whether  the  goods  were 
embezzled,  the  most  important  and  difficult  part  is  to  know  whe- 
ther or  not  the  goods  were  put  on  board  at  New  Orleans.  The 
question  is,  was  a  trunk  containing  $1600  worth  of  jewellery  put 
on  board  at  New  Orleans?  If  a  trunk  containing  all  the  jewellery 
was  put  on  board  at  New  Orleans,  there  can  be  no  dispute  that  it 
was  not  delivered  ;  and,  if  it  were  purloined,  defendants  are  liable. 
This  depends  on  the  testimony  of  Thomas  D.  Rapp,  unsustained 
by  anything  else.  He  is  positive  in  his  statement ;  and,  if  he  does 
not  tell  the  truth,  he  is  unquestionably  a  perjured  man.  It  strikes 
me,  as  very  remarkable,  that  no  other  witness  or  circumstance  is 
produced.  He  was  a  clerk  in  a  respectable  employment.  Why 
not  call  on  somebody  to  see  what  the  trunk  contained  1  There 
are  no  other  corroborating  circumstances.  It  was  first  taken  from 
here,  intrusted  by  his  brother.  Was  it  not  natural  that  some  in- 
ventory should  be  taken  ?  Yet  it  does  not  appear  any  was  taken. 
All' that  is  produced  is  a  paper  made  out  after  the  commencement 
of  1837:  all  the  usual  precautions  were  omitted;  thus  resting 
the  case  on  his  veracity.  These  are  the  only  points  I  shall  call 
your  attention  to : 

I  am  requested,  by  the  defendant's  counsel,  to  charge  you: 
First ;  That  it  was  not  the  duty  of  the  captain  of  the  ship  Georgian 
to  ask  what  were  the  contents  of  the  trunk  confided  to  his  charge 
at  New  Orleans.  If  the  captain  wished  to  know  what  was  in  the 
trunk,  he  was  bound  to  inquire,  unless  deception  was  used,  to  mis- 
lead him.  Secondly ;  That  it  was  the  duty  of  the  shipper  to  cause 
to  be  placed  on  the  bill  of  lading  the  nature  and  character  of  the 
contents  of  the  trunk.  It  was  not  the  shipper's  duty  to  do  so. 
Thirdly ;  That  the  shipper  having  put  jewellery  and  watches  in 
a  trunk  ordinarily  used  for  carrying  shoes,  and  marked  it  "  glass," 
would  prevent  a  recovery,  if  full  information  was  not  given  of  its 
contents.  If  it  was  so  marked,  and  no  communication  made  of  the 
contents,  it  is  so. 

The  defendant  excepted  to  the  charge  of  the  court  upon  the  first 
and  second  points. 

Errors  assigned : 

1.  The  Judge  erred  in  charging  the  jury,  without  any  qualifica- 
tion, that  if  the  goods  missing  had  been  embezzled,  the  plaintiff 
must  recover. 

2.  In  charging  that  the  captain  of  the  Georgian  was  bound  to 
inquire  as  to  the  contents  of  the  trunk  confided  to  his  charge  at 
New  Orleans. 

3.  In  charging  that  it  was  not  the  duty  of  the  shipper  to  cause 
to  be  placed  on  the  bill  of  lading  the  nature  and  character  of  the 
contents  of  the  trunk. 

Owens  and  D.  P.  Brown,  for  the  plaintiff  in  error. 
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The  loss,  according  to  the  evidence,  must  have  been  from  em- 
bezzlement, as  there  was  no  proof  of  robbery.  We  say  the  fraud 
and  concealment  of  the  plaintiff  occasioned  this  :  but  for  this,  the 
trunk  would  not  have  been  put  into  the  hold  of  the  vessel,  but  into 
the  cabin  or  run ;  which  is  the  proper  place,  in  a  ship,  for  valuable 
articles,  and  where,  it  is  proved,  it  is  customary  to  place  them. 
The  trunk  was  such  as  is  ordinarily  used  to  pack  shoes ;  and  the 
freight  paid  corresponded ;  and  the  trunk  was  marked  "  glass." 
All  these  prevented  the  captain  from  taking  proper  care  of  it,  by 
putting  it  into  the  cabin.  In  2  Kent's  Com.  603,  it  is  said,  that 
if  the  owner  be  guilty  of  any  fraud  or  deception,  as  by  concealing 
the  nature  or  value  of  the  articles,  the  carrier  is  not  liable.  So  in 
Jones  on  Bailm.  38,  it  is  laid  down,  the  negligence  of  the  carrier 
depends  on  the  known  value  of  the  article.  A  stage-coachman, 
ignorant  of  the  contents  of  the  package,  would  not  be  liable  for 
placing  bank-notes  in  an  insecure  place  in  the  coach. 

Kneass  and  F.  W.  Hubbett,  contra. 

The  captain  was  apprised  of  the  contents  of  the  trunk,  and 
received  the  price  he  charged ;  and  the  carrier  is  liable  in  conside- 
ration of  the  price  he  receives.  1  Wheat.  Selw.  307.  The  captain 
is  bound  to  have  a  trustworthy  crew.  1  Marsh.  Ins.  242.  The 
shipper  is  not  bound  to  inform  the  carrier  of  the  value  and  con- 
tents of  the  articles.  Titchburne  v.  White,  (1  Stra.  145) ;  Mien 
93.  He  need  not  tell  the  carrier  all  the  articles  in  a  box  :  if  there 
is  money,  and  it  is  lost,  the  carrier  is  liable,  though  he  is  told  it  is 
a  book.  Gibbon  v.  Paynton,  (4  Burr.  2298).  The  carrier  is  liable 
if  he  receives  goods  without  asking  questions.  2  Kent's  Com.  603. 

The  question  is,  if  one  bring  things  to  a  carrier,  and  use  no 
deception,  and  the  carrier  accept,  whether  he  is  liable,  if  the 
contents  are  not  made  known  to  him ;  and  that  he  is,  appears  by 
the  authorities.  Phillips  v.  Earle,  (8  Pick.  182)  ;  Story  on  Bailm. 
362  ;  Orange  County  Bank  v.  Brown,  (9  Wend.  85) ;  Hollister  v. 
Newlan,  (19  Wend.  234) ;  Cole  v.  Goodwin,  (19  Wend.  251). 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  to  recover  the  value  of  jewellery 
shipped  by  the  agent  of  the  plaintiff,  at  New  Orleans,  and  con- 
signed to  him,  as  is  alleged,  on  board  the  ship  Georgian,  Eldridge 
master  ;  of  which  the  defendant  was  owner.  Defence  was  made 
on  two  grounds ;  1.  By  a  denial  of  any  shipment  of  jewellery,  and 
consequently  that  none  could  be  embezzled ;  and,  2.  Fraud,  by 
concealing  from  the  captain  that  jewellery  was  shipped,  and 
fraudulently  representing  that  the  trunk  contained  glass  —  an 
article  of  much  inferior  value. 

On  an  attentive  examination  of  the  charge,  we  think  the  jury 
would  be  warranted  in  believing,  that,  in  the  opinion  of  the  court, 
the  only  material  inquiry  was,  whether  the  goods  had  been  em- 
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bezzled ;  which,  of  course,  includes  the  question  of  delivery  into 
the  custody  of  the  master  of  the  ship.  "  In  the  inquiry  whether 
the  goods  were  embezzled,"  say  the  court,  "  the  most  important 
and  difficult  part  is  to  know  whether  or  not  the  goods  were  put  on 
board  at  New  Orleans.  The  question  is,  was  a  trunk  containing 
$1600  worth  of  jewellery  put  on  board  at  New  Orleans?  If  a 
trunk  containing  all  the  jewellery  was  put  on  board  there,  there 
can  be  no  dispute  that  it  was  not  delivered ;  and,  if  it  was  pur- 
loined, defendants  are  liable."  After  calling  the  attention  of  the 
witnesses  to  the  testimony,  the  court  proceeds  to  say;  "  these  are 
the  only  points  I  shall  call  your  attention  to;"  thus  leaving  the 
jury  to  infer,  and  doubtless  they  must  have  so  understood  it,  that 
the  only  matter  worthy  of  investigation,  was  the  delivery  of  the 
goods,  and  their  consequent  embezzlement.  If  this  was  the  ordi- 
nary case  of  the  loss  of  goods  intrusted  to  a  common  carrier,  there 
is  nothing  exceptionable  in  the  charge;  but  it  is  not  so;  for  it 
involves  another  question,  equally  as  important  as  the  first,  at- 
tended with  equal,  if  not  more  uncertainty;  that  is,  the  alleged 
fraud  arising  from  the  misrepresentation  of  the  plaintiff's  agent. 
The  defendant  complains,  and  with  great  justice,  that  the  atten- 
tion of  the  jury  was  not  called  to  this  part  of  the  defence,  in  such 
a  manner  as  to  make  it  a  prominent  matter  for  investigation.  The 
uncontradicted  testimony  is,  that  the  jewellery,  if  delivered  at  all, 
was  contained  in  a  trunk  of  the  kind  generally  used  in  carrying 
shoes,  and  was  labelled  "  William  D.  Rapp — glass — this  side  up— 
with  care."  The  latter  is  equivalent  to  an  assertion  that  the  trunk 
contained  glass ;  and,  if  untrue,  it  was  such  a  fraudulent  misrepre- 
sentation as  will  prevent  a  recovery  against  the  owner  of  the  ship, 
even  if  the  jewellery  was  purloined  by  the  captain,  or  any  one  of 
the  crew.  A  common  carrier  is  answerable  for  the  loss  of  a  box, 
or  parcel  of  goods,  though  he  be  ignorant  of  the  contents,  or  though 
those  contents  be  ever  so  valuable,  unless  he  made  a  special  ac- 
ceptance. Even  that  principle  has  been  doubted ;  but  the  better 
opinion  is,  that  the  carrier  would  be  responsible.  And  this  is 
reasonable ;  because  he  can  always  guard  himself  by  a  special 
acceptance,  or  by  insisting  to  be  made  acquainted  with  the  gene- 
ral nature  of  the  articles,  and  of  their  value,  before  he  consents  to 
receive  them.  If  he  omits  this,  he  shall  not  escape  responsibility, 
because  of  his  own  negligence.  But  the  rule  is  subject  to  a  reason- 
able qualification ;  and  if.  the  owner  be  guilty  of  any  fraud,  or 
imposition,  in  respect  to  the  carrier,  as  by  concealing  the  value 
or  nature  of  the  article,  or  deludes  him  by  his  own  carelessness  in 
treating  the  parcel  as  a  thing  of  no  value,  he  cannot  hold  him 
liable  for  the  loss  of  his  goods.  Such  an  imposition  destroys  all 
just  claim  to  indemnity;  for  it  goes  to  deprive  the  carrier  of  the 
compensation  he  is  entitled  to,  in  proportion  to  the  value  of  the 
article  intrusted  to  his  care,  and  the  consequent  risk  he  incurs ; 
and  it  tends  to  lessen  the  vigilance  the  carrier  would  otherwise 
in.  —  4  c 


26  SUPREME  COURT  [Philadelphia 

[Relf  v.  Rapp.] 

bestow.  2  Kent's  Com.  603.  The  qualification  of  the  rule  is  as 
important  to  be  observed,  as  the  rule.  It  is  absolutely  necessary 
for  the  protection  of  carriers ;  who  would  otherwise  be  exposed  to 
great  frauds.  With  what  show  of  justice  can  a  man  ask  to  be 
paid  for  an  article  of  great  value,  when  he  has  induced  the  carrier, 
by  a  false  assertion,  to  believe  that  it  is  of  much  inferior  value  ? 
It  is  just,  when  he  asks  compensation  from  the  innocent  owner,  to 
hold  him  strictly  to  his  own  declarations.  He  has  no  right,  in 
order  to  cheapen  the  freight,  which  is  the  usual  inducement,  to 
expose  the  owner  to  an  increased  risk ;  as  must  inevitably  be  the 
case,  where  the  nature  ahd  value  of  the  article  are  studiously  con- 
cealed. I  take  a  distinction  between  the  owner  and  the  wrong-doer; 
for,  undoubtedly,  notwithstanding  the  conduct  of  the  plaintiff,  the 
person  who  purloined  the  goods  would  be  responsible  for  their 
value,  either  criminally  or  in  a  civil  suit.  But  it  would  be  unjust 
to  make  the  owner  pay  damages  for  a  loss  which  may  have  been 
the  consequence  of  the  fraudulent  act  of  the  shipper,  by  inducing 
a  relaxed  attention,  or  may  have  been  perpetrated  by  a  confede- 
rate of  his  own.  In  addition  to  the  captain  and  crew,  there  were 
passengers  on  board.  Indeed,  this  is  the  alleged  reason  that  the 
bill  of  lading,  and  the  label  on  the  trunk,  were  different  from  the 
articles  which  the  trunk  really  contained.  In  cases  of  common 
carriers  where  there  is  no  notice,  the  better  opinion  seems  to  be, 
that  the  party  who  sends  the  goods  is  not  bound  to  disclose  their 
value,  unless  he  is  asked.  But  the  carrier  has  a  right  to  make  the 
inquiry,  and  to  have  a  true  answer ;  and,  if  he  is  deceived,  and  a 
false  answer  is  given,  he  will  not  be  responsible  for  any  loss.  If 
he  makes  no  inquiries,  and  no  artifice  is  used  to  mislead  him,  then 
he  is  responsible  for  any  loss,  however  great  the  value  may  be. 
Story  on  Bailm.  362.  But  when  the  shipper  voluntarily  informs 
the  carrier  of  the  value  or  of  the  nature  of  the  article,  what  need 
of  further  inquiry  ?  Surely  he  cannot  complain  that  the  carrier 
believes  his  statement  to  be  true.  If  untrue,  it  would  be  a  viola- 
tion of  every  principle  of  common  justice,  to  cast  the  responsibility 
upon  the  innocent  owner,  merely  because  his  agent  puts  faith  in 
the  declarations  of  the  shipper.  And  what  difference  is  there,  in 
effect,  between  the  case  put,  and  labelling  a  box  or  trunk  as  con- 
taining an  article  differing  in  nature  and  value  from  its  true  cha- 
racter ?  The  one  is  as  likely  to  delude  the  carrier  as  the  other, 
and  is  as  likely  to  be  used  as  a  means  x)f  fraud. 

After  calling  the  attention  of  the  jury  to  what  it  would  appear 
was  thought  the  only  matter  worthy  of  consideration,  the  court 
say,  "I  am  requested  by  the  defendant's  counsel  to  charge  you,  that 
it  was  not  the  duty  of  the  captain  of  the  ship  Georgian,  to  ask 
what  were  the  contents  of  the  trunk,  confided  to  his  charge,  at 
New  Orleans ;  that  it  was  the  duty  of  the  shipper  to  cause  to  be 
placed  on  the  bill  of  lading  the  nature  and  character  of  the  con- 
tents of  the  trunk;  that  the  shipper  having  put  jewellery  and 
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watches  in  a  trunk  ordinarily  used  for  carrying  shoes,  and  marked 
it  '  glass,'  would  prevent  a  recovery,  if  full  information  was  not 
given  of  its  contents."  To  these  questions,  the  court  answer : 
"  If  the  captain  wished  to  know  what  was  in  the  trunk,  he  was 
bound  to  inquire,  unless  deception  was  used  to  mislead  him ;  that 
it  was  not  the  shipper's  duty  to  put  upon  the  bill  of  lading  the 
nature  and  character  of  the  contents  of  the  trunk.  And  if  it  was 
so  marked,  and  no  communication  made  of  its  contents,  it  is 
answered  affirmatively."  It  cannot  be  said  that  these  answers, 
taken  together,  are  wrong  in  the  abstract ;  yet  we  cannot  but  feel 
that  they  are  not  such  answers  as  were  calculated  to  give  the 
desired  information  to  the  jury,  and  that  connected  with  the 
remarks  before  made  by  the  court,  they  tended  to  divert  the  atten- 
tion of  the  jury  from  the  turning  point  of  the  cause.  It  was  his 
(the  captain's)  duty,  to  inquire  the  contents  of  the  trunk,  unless 
deception  was  used  to  mislead ;  but  what  the  deception  was,  is 
not  explained.  The  court  should  have  instructed  the  jury,  that 
if  they  believed  what  was  not  disputed,  that  the  trunk  was  marked 
"  glass,  this  side  up,  with  care,"  he  was  not  bound  to  inquire  the 
contents  of  the  trunk ;  that  the  assertion  of  the  shipper,  that  it 
contained  glass,  dispensed  with  any  further  inquiry  as  to  its  con- 
tents. The  party  has  a  right  to  a  plain  and  intelligible  answer, 
predicated  on  the  facts  in  evidence.  And  if  after  giving  the 
charge  a  fair  construction,  it  tends  to  mislead  the  jury,  by  indu- 
cing them  to  believe  that  there  is  but  one  point  of  defence,  when 
in  truth  there  are  two,  and  the  point  omitted  the  most  uncertain, 
the  cause  should  be  remanded  for  another  hearing.  The  trunk 
being  labelled  "  glass,"  it  is  incumbent  on  the  shipper  to  explain, 
why  it  was  so  marked;  and  this  the  witness  has  endeavoured  to 
do,  by  saying  it  was  purposely  so  done,  for  reasons  given  by  him, 
and  that  the  contents  of  the  trunk  were  made  known  to  the  cap- 
tain. But  this,  which  is  the  debatable  ground,  is  positively 
denied ;  and  some  circumstances  exist  on  both  sides,  which  give 
a  colour  of  truth  to  the  respective  statements.  Whilst  it  is  ad- 
mitted, that  public  policy  requires  that  common  carriers  should  be 
held  to  an  extraordinary  responsibility,  it  is  necessary  to  watch, 
with  increased  vigilance,  the  conduct  of  the  owner  of  the  goods. 
It  should  be  free  from  the  suspicion  of  fraud  or  deception.  The 
carrier  is  in  the  nature  of  an  insurer,  and  he  has  a  right  to  a  true 
account  of  the  character  and  value  of  the  goods  he  insures,  and 
has  a  right  to  be  protected  against  imposition  or  misrepresentation 
of  the  nature  and  value  of  the  articles  intrusted  to  his  care. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Custer  against  Detterer. 

A  scire  facias  to  revive  a  judgment,  and  a  judgment  thereon  for  the  plaintiff,  is 
a  good  plea  in  bar  to  another  scire  facias  on  the  original  judgment. 

A  judgment  or  other  definite  lien  must  be  taken  from  the  funds  produced  by 
the  sheriff's  sale  on  an  execution ;  and  if  that  is  omitted,  the  lands  sold  cannot 
be  resorted  to  in  the  hands  of  the  purchaser. 

A  purchaser  of  lands  sold  by  order  of  the  Orphans'  Court,  holds  the  lands  free 
and  discharged  from  debts  due  by  the  deceased. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

It  was  a  scire  facias  brought  by  Levi  Custer,  executor  of  Eve 
Custer,  to  the  use  of  Mathias  Brumback,  against  Abraham  Det- 
terer and  Christian  Detterer,  administrators  of  Christian  Det- 
terer deceased,  with  notice  to  Abraham  Krupp,  Jacob  Harley, 
Jacob  Hallman,  Christian  Detterer,  Jun.,  Abraham  Detterer,  Jun., 
and  the  trustees  of  the  Presbyterian  congregation  of  Norriton  and 
Lower  Providence,  terre-tenants. 

The  facts  of  the  case,  and  the  points  involved  in  it,  are  suffi- 
ciently stated  in  the  opinion  of  the  court.  The  case  was  argued  by 

S.  Miller,  Jun.  and  G.  R.  Fox,  for  the  plaintiff  in  error;  and, 
Freedley,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — I  shall  endeavour  to  state  the  records  and  facts  as 
they  appeared  in  the  Common  Pleas. 

The  defendants'  intestate  died  on  the  17th  of  January  1818. 
To  November  term  1824,  a  suit  was  commenced  by  the  plaintiff 
against  the  defendants,  on  a  bond  of  their  intestate ;  and  at  Sep- 
tember term  1826,  judgment  was  rendered  in  favour  of  the  plain- 
tiff for  $612.32 ;  which  judgment  was  subsequently  affirmed  by 
the  Supreme  Court,  on  the  23d  of  February  1829. 

To  April  term  1829,  No.  24, /a  fieri  facias  was  issued  on  this 
judgment  against  the  administrators.  This  was  stayed  by  the 
plaintiff,  at  April  term  1830. 

•  To  August  term  1830,  No.  91,  a  scire  facias  to  revive  the  judg- 
ment post  annum  et  diem  issued,  which  was  served  on  the  adminis- 
trators only,  and  not  on  the  terre-tenants.  At  that  time,  and  long 
before,  all  the  land  had  been  sold,  and  the  vendee  had  sold  again, 
and  the  title  of  one  of  these  vendees  had  been  sold,  by  order  of  the 
Orphans'  Court,  for  much  more  than  the  above  judgment;  and  the 
part  conveyed  to  another  vendee  had  been  sold  by  the  sheriff,  on 
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judgment  and  execution  against  him :  this  also  for  much  more 
than  the  above  judgment.  At  November  term  1832,  judgment  on 
the  above  scire  facias  by  consent :  but,  in  the  mean  time,  another 
scire  facias  had  issued  to  August  term  1831,  on  the  original  judg- 
ment. This  scire  facias  was  against  the  administrators,  with 
notice  to  Abraham  Krupp,  who  was  terre-tenant  of  two  messuages, 
and  about  23  acres  of  land,  on  which  the  above  judgment  is  a  lien; 
and  with  notice  to  Christian  Detterer  the  younger,  who  is  the 
terre-tenant  of  19  acres  of  land,  on  which  the  above  judgment  is  a 
lien ;  and  with  notice  to  Jacob  Hallman,  who  is  terre-tenant  of  24 
acres  of  land,  (stated  in  another  part  of  the  record  to  be  47  acres), 
on  which  the  above  judgment  is  a  lien,  and  proceeds  to  describe 
the  whole  tract  by  the  township,  and  four  persons  whose  lands  it 
adjoins. 

The  sheriff  returned  the  writ,  served  on  defendants,  the  adminis- 
trators, and  on  Abraham  Krupp,  C.  Detterer,  Jun.,  and  Jacob 
Hallman. 

To  this  scire  facias  the  administrators  pleaded  payment,  and  fur- 
ther pleaded  that  the  said  plaintiff  ought  not  to  have  or  maintain  this 
action  against  them,  because,  they  say,  that  to  August  term  1830, 
No.  61,  the  plaintiff  impleaded  the  said  defendants  in  a  writ  of 
scire  facias  issued  on  the  same  judgment,  to  which  the  said  defen- 
dants have  pleaded,  and  which  is  still  pending  before  the  said 
court ;  and  this  the  said  Abraham  and  Christian  are  ready  to  verify 
by  the  record — wherefore  they  pray  judgment,  if  the  said  plain- 
tiffs ought  to  have  and  maintain  their  said  action  thereof  against 
them. 

To  this  plaintiff  replied  non  solvit,  and  for  further  replication, 
that  the  said  scire  facias  of  August  1830,  No.  61,  is  not  pending 
in  the  court  in  manner  and  form,  &c. ;  and  this  said  plaintiff  is 
ready  to  verify  by  the  record,  when  and  where  this  court  shall  order. 

To  this  defendants  demurred  on  10th  January  1833,  and  after 
preamble  allege  for  cause  of  demurrer — that  the  plaintiff,  in  his 
replication,  does  not  answer  the  plea  of  said  defendants,  but 
alleges  that  the  said  plaintiff  ought  not  to  be  barred  from  having 
his  action,  &c.  because  the  writ  of  scire  facias  mentioned  in  de- 
fendants' plea,  is  not  pending  in  the  court  in  manner  and  form  as 
the  said  defendants  have  alleged — which  is  no  denial  of  defendants' 
plea,  but  is  evasive — it  does  not  accept  defendants'  plea ;  and  also 
in  other  respects  is  informal  and  insufficient. 

On  the  same  day  plaintiff  filed  an  additional  replication ;  that 
he  ought  not  to  be  barred  because  the  said  scire  facias  of  August* 
1830,  No.  61,  is  not  now  pending,  but  a  judgment  thereon  has 
been  entered  since  the  plea  of  defendants  has  been  pleaded  as 
above — and  for  further  replication  says  that  notice  of  the  impetra- 
tion  of  the  above  writ  has  been  given  to  A.  Krupp,  C.  Detterer 
the  younger,  and  Jacob  Hallman,  who  are  terre-tenants  of  the 
land  on  which  the  judgment  upon  the  writ  of  scire  facias  issued  is 

m.  —  c* 
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a  lien ;  wno  have  appeared  and  taken  part  in  the  defence,  &c.  &c. 
The  terre-tenants  also  plead  and  set  out,  at  length,  their  several 
titles  to  the  part  held  by  each,  (on  our  paper-book  no  replication 
or  demurrer  to  these  pleas  of  terre-tenants  appears).  On  23d 
March  1833,  plaintiff  joined  in  the  demurrer  above-mentioned; 
26th  Nov.  1833,  judgment  for  the  defendants  on  the  demurrer. 

On  the  31st  March  1834,  the  scire  facias  now  before  us  issued, 
and  was  served  on  A.  Detterer,  C.  Detterer,  Abraham  Krupp, 
Jacob  Harley,  Jacob  Hallman,  C.  Detterer,  Jun.,  A.  Detterer, 
Jun.,  and  the  trustees  of  the  Presbyterian  congregation  of  Norriton 
and  Lower  Providence,  terre-tenants. 

To  this  there  was,  1.  a  plea  of  payment,  with  leave  to  give  the 
special  matter  in  evidence,  replication,  non  solvit,  and  issues. 
There  were  next  special  pleas  of  defendants,  the  administrators, 
and  replications  and  demurrer.  Then  special  pleas  of  the  terre- 
tenants,  and  demurrers  and  joinder.  These  last  were,  by  leave 
of  court,  withdrawn,  and  the  cause  tried  on  payment,  with  leave 
to  give  the  special  matter  in  evidence.  The  special  pleas  of 
administrators  demurred  to,  were  argued,  and  judgment  for 
plaintiff. 

The-  special  matter  to  be  given  in  evidence  is  set  out,  and  notice 
of  it  to  plaintiff.  It  states  the  sale,  by  all  the  heirs,  to  A.  Detterer, 
in  1819 ;  his  sale  of  19  acres  19  perches  to  Hooven;  the  death  of 
Hooven,  and  the  sale  of  his  part  by  his  administrator,  on  order  of 
the  Orphans'  Court,  duly  confirmed  by  said  court,  for  $2371, 
to  Abraham  Krupp:  —  this  in  1823:  that  Abraham  Krupp,  in 
1833,  conveyed  the  same  premises  to  Jacob  Harley,  who  now 
holds  the  same  free  from  the  lien  of  the  said  judgment  on  which 
the  scire  facias  issued ;  and  further,  that  the  said  Abraham  Det- 
terer did  sell  and  convey  another  part  of  the  said  farm,  to  John 
Detterer ;  which  said  portion  was  taken  in  execution  and  sold  by 
the  sheriff,  under  process  from  the  Court  of  Common  Pleas  of 
Montgomery  county ;  which  said  land  is  now  held  by  Jacob  Har- 
ley, by  a  conveyance  from  the  purchaser  at  sheriff's  sale,  free 
from  the  lien  of  said  judgment. 

And  further,  that  the  said  Abraham  Detterer,  for  a  full  conside- 
ration, did  grant  and  convey  another  part  of  said  land  to  Jacob 
Hallman ;  who,  by  virtue  of  such  conveyance,  now  holds  the  said 
portion  free  from  the  lien  of  said  judgment. 

And  further,  that  the  said  Abraham  Detterer  and  wife,  for  a 

full  and  fair  consideration,  did  sell  and  convey  the  residue  of  said 

•tract  to  C.  Detterer,  Jun. ;  by  virtue  of  which  conveyance  the 

said  C.  Detterer  holds  the  said  portion  free  from  the  lien  of  said 

judgment. 

And  further,  will  show  and  contend  that  no  part  of  said  tract, 
of  which  they  were  seised  at  the  time  of  issuing  said  scire  facias, 
was  liable  to  said  judgment.  For  which  purpose  they  will  give 
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in  evidence  all  proceedings  of  courts,  and  all  deeds  respecting  their 
several  titles. 

And  the  paper-book  states  that  all  proceedings  by  courts,  and 
all  deeds,  were  given  in  evidence ;  but  they  are  not  specifically 
set  out,  nor  were  they  produced  here. 

There  was  another  plea,  that  the  decedent  left  personal  estate 
greatly  more  than  sufficient  to  pay  all  debts,  viz.  $1573  over 
and  above  all  debts ;  and  the  administration  account  showing 
this  was  exhibited.  This  account  was  settled  about  a  year  after 
decedent  died ;  but  as  the  court  decided  against  the  defendants, 
on  this  part  of  the  issue,  we  need  not  notice  it  further. 

Charge  of  the  court. 

This  is  a  scire  facias  issued  on  the  31st  March,  1834,  to  April 
term  1834,  No.  42,  brought  by  Levi  Custer,  executor  of  Eve 
Custer,  to  the  use  of  Mathias  Brumback,  against  Abraham  Det- 
terer and  Christian  Detterer,  administrators  of  Christian  Det- 
terer, deceased,  with  notice  to  Abraham  Krupp,  Jacob  Harley, 
Jacob  Hallman,  Christian  Detterer,  Jun.,  Abraham  Detterer,  Jun., 
and  the  trustees  of  the  Presbyterian  congregation  of  Norriton  and 
Lower  Providence,  terre-tenants.  The  plaintiffs  have  a  suit,  No. 
52,  November  term  1824  —  Levi  Custer,  executor  of  Eve  Custer, 
deceased,  for  Mathias  Brumback.  There  was  a  trial,  and  on  the 
2d  of  September  1826,  a  judgment  was  obtained  for  $612.32,  in 
debt  on  a  bond.  On  the  10th  of  February  1827,  a  writ  of  error 
was  sued  out,  and  on  the  23d  of  February  1829,  the  record  was 
returned  with  the  judgment  affirmed.  A  fieri  facias  issued,  No. 
24,  April  term  1829 ;  and  on  the  19th  of  April  1829,  this  execu- 
tion was  stayed  by  the  plaintiff.  The  plaintiff  has  further  shown, 
that  on  this  judgment  a  scire  facias  issued,  No.  52,  August  term 
1830,  also  a  scire  facias  to  November  term  1831,  which  we  shall 
consider  more  particularly  hereafter. 

On  the  scire  facias  issued  in  1830,  a  judgment  was  given  on 
the  21st  of  November  1832.  This  was  a  general  judgment,  by 
consent.  Plaintiffs  proved  that  old  Christian  Detterer  died  at 
the  place  where  Jacob  Harley  keeps  store,  on  the  17th  of  January 
1818,  and  that  the  terre-tenants  are  in  possession  of  the  estate  left 
by  Christian  Detterer.  The  defendants  have  shown  that  the 
administrators,  who  are  defendants,  settled  their  administration 
account  on  the  24th  of  April,  1819.  It  showed  a  balance  in  the 
personal  estate  against  them,  and  in  favour  of  the  estate,  of 
$1573.86^.  The  real  estate  had  been  sold  by  the  heirs,  for  when 
the  administrators  brought  in  their  account,  which  was  confirmed 
at  August  term  1819,  the  balance  returned  in  the  hands  of  the 
administrators,  was  $3519.25.  It  further  appears,  that  on  the  1st 
of  January  1819,  all  the  heirs  sold  out  to  Abraham  Detterer,  and 
the  widow  released  her  dower.  On  the  2d  of  April  1819,  Abra- 
ham Detterer  and  wife  sold  a  part  of  the  estate  for  $3569  to 
Francis  Hooven.  Hooven  not  long  after  died,  and  in  1822,  his 
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administrator  sold  his  real  estate,  by  order  of  the  Orphans'  Court, 
to  Abraham  Krupp,  for  82371,  by  John  Hyser.  In  1833,  Krupp 
sold  to  Jacob  Harley.  On  the  1st  of  May  1822,  Abraham  Det- 
terer conveyed  49  acres  84  perches  to  Jacob  Hallman.  Part  was 
sold  at  the  sheriff's  sale  to  Christian  Detterer,  Jun.,  and  the  deed 
acknowledged  in  1825,  by  Sheriff  Boyer. 

The  defendant  has  also  shown  the  scire  facias,  No.  52,  of 
August  term  1831.  That  scire  facias  gave  notice  to  the  terre- 
tenants,  and  the  sheriff  returned  that  he  had  notified  Abraham 
Krupp,  Christian  Detterer,  the  younger,  Jacob  Hallman,  &c.,  the 
terre-tenants. 

The  administrators  appeared,  and  pleaded  that  the  scire  fa- 
cias of  1830  was  pending  and  undecided ;  and  the  terre-tenants 
appeared,  and  severally  pleaded  that  the  whole  estate,  78  acres 
47  perches,  was  sold  by  the  heirs,  and  released  to  Abraham  Det- 
terer, that  he  sold  19  acres  19  perches  to  Francis  Hooven  in 
fee,  who  sold  to  the  other  terre-tenants.  To  this  the  plaintiff 
demurred,  and  on  this  plea  and  the  replication,  the  court  gave 
judgment  for  the  defendants.  As  we  understand  this  judgment, 
it  was,  that  judgment  was  rendered  by  the  court  in  favour  of  the 
administrators,  that  there  was  a  prior  scire  facias  pending  against 
them  in  the  original  suit,  but  the  terre-tenants,  who  were  sum- 
moned to  appear  and  did  appear,  spread  their  whole  title  on 
record;  and  on  a  demurrer,  judgment  was  rendered  in  their 
favour.  What  is  the  legal  effect  and  operation  of  these  judg- 
ments ?  The  court  instruct  you  that  it  does  not  bar  the  right  of 
the  plaintiff  to  recover  against  the  administrators,  nor  do  the 
court  see  any  reason  why  the  plaintiff  should  not  have  a  judgment 
de  bonis,  against  the  estate.  But  in  the  judgment  of  the  court, 
the  terre-tenants,  who  spread  their  whole  defence  and  title  on 
record,  to  that  defence  and  plea  of  the  terre-tenants  the  plaintiff 
demurred,,  and  the  terre-tenants  joined  in  demurrer ;  it  is  a  legal 
bar  to  the  plaintiff's  right  to  recover  against  them.  This  being 
the  instruction  of  the  court,  it  relieves  the  jury  from  further 
inquiry  as  to  the  terre-tenants,  and  from  inquiring  how  much  each 
should  pay. 

The  sale  of  the  part  of  Christian  Hooven,  by  order  of  the 
Orphans'  Court,  in  our  opinion  could  not  be  recovered  against. 
After  the  sale,  the  judgment  creditor  could  not  pursue  the  land : 
he  was  bound  to  look  to  the  fund  raised  by  the  sale  for  the  pay- 
ment of  his  lien,  if  he  had  one.  The  part  sold  by  the  sheriff 
would  be  in  the  same  situation.  The  purchaser  at  sheriff's  sale, 
takes  the  land  discharged  of  all  liens  by  judgment,  and  the  judg- 
ment creditors  must  look  to  the  fund  for  the  payment  of  these 
claims. 

The  plaintiff's  counsel  say  there  are  about  16  acres  of  the  78, 
that  were  not  sold  either  by  the  order  of  the  Orphans'  Court  or  by 
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the  sheriff,  and  that  they  have  a  right  to  look  to  the  16  acres  for 
payment. 

It  is  conceded  in  the  argument,  that  all  the  terre-tenants  of  the 
whole  78  acres,  appeared  to  the  scire  facias  of  1831.  We  have 
before  instructed  you  this  bars  the  plaintiff's  right  to  resort  to 
any  part  of  the  estate  released  by  the  heirs  to  Abraham  Detterer, 
by  deed  of  the  1st  of  January  1819. 

After  the  argument  closed,  several  points  were  put  to  the  court. 
So  far  as  they  are  material  to  the  cause,  they  are  fully  answered 
in  the  charge.  The  court  deem  it  unnecessary  to  set  them  out 
specially. 

To  this  opinion  of  the  court  the  plaintiff  excepted. 
•  The  jury  found  a  verdict  for  the  plaintiff  and  against  the  ad- 
ministrators, for  $1273.65,  and  in  favour  of  the  terre-tenants. 

Errors  assigned : 

1.  The  court  erred  in  charging  the  jury,  "  that  the  administra- 
tion account  of  the  said  defendants,  showed  a  balance  of  the  per- 
sonal estate  against  them  and  in  favour  of  the  estate  of  $1573.83^." 
The  administration  account  shows  on  the  contrary,  that  the  per- 
sonal estate  of  the  decedent  was  entirely  insufficient  for  the  pay- 
ment of  his  debts. 

2.  In  charging  the  jury,  that  the  judgment  for  the  defendants 
on  the  demurrer,  on  the  scire  facias  to  August  term  1831,  No.  52, 
barred  the  right  of  the  plaintiff  to  recover  against  the  terre-tenants 
in  this  suit. 

3.  In  charging  the  jury,  that  on  the  scire  facias  to  August  term 
1831,  No.  52,  "  the  terre-tenants  spread  their  whole  defence  and 
title  on  record, — to  that  defence  and  plea  of  the  terre-tenants  the 
plaintiff  demurred,  and   the   terre-tenants  joined  in  demurrer." 
There   was   no  evidence   that   the   plaintiff  in  this  scire  facias 
ever  demurred  to,  or  in  any  way  noticed  the  plea  of  the  terre- 
tenants. 

4.  In  charging  the  jury,  that  "  the  terre-tenants,  who  spread 
their  whole  defence  and  title  on  record,  to  that  defence  and  plea 
of  the  terre-tenants  the  plaintiff  demurred,  and  the  terre-tenants 
joined  in  demurrer;  it  is  a  legal  bar  to  the  plaintiff's  right  to 
recover  against  them. 

5.  In  charging  the  jury,  that  the  sale  of  the  part  of  Christian 
Hooven,  by  order  of  the  Orphans'  Court,  could  not  be  recovered 
against  by  the  plaintiff. 

6.  In  charging  the  jury,  that  after  the  sale  of  the  land  by  order 
of  the  Orphans'  Court,  the  judgment  creditor  could  not  pursue 
the  land,  but  was  bound  to  look  to  the  fund  raised  by  the  sale  for 
the  payment  of  his  lien,  if  he  had  any. 

7.  In  charging  the  jury,  that  the  judgment  on  the  scire  facias 
of  August  term  1831,  No.  52,  was  a  bar  to  another  scire  facias. 

8.  In  charging  the  jury,  that  the  sheriff's  sale  of  a  part  of  the 
land,  discharged  the  plaintiff's  lien  upon  that  part. 

in.  —  5 
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9.  In  charging  the  jury,  that  the  plaintiff  could  not  recover 
against  the  terre-tenants. 

The  cause  here  was  argued  for  the  plaintiff  by  gentlemen  who 
did  not  try  the  case  in  the  Common  Pleas. 

The  first  error  assigned  is  not  correct,  in  point  of  fac-i,  and  is 
also  immaterial.  It  was  not  contended  here  that  a  balance  of  per- 
sonal estate,  being  in  the  hands  of  administrators,  at  all  affected  the 
case;  and  defendant's  counsel  stated  that  this  point  was  not  made 
by  them,  at  the  trial.  The  Judge,  in  recapitulating  the  evidence, 
mentioned  this  fact  as  appearing  by  the  copy  of  the  account  shown 
in  the  cause ;  but  said  nothing  of  its  effect  on  the  cause ;  but  put 
the  cause  on  other  and  distinct  grounds. 

The  2d,  3d,  and  4th  errors  may  be  taken  together.  They  relate 
to  the  same  matter,  and  are  partly  fact  and  partly  law — and  that 
law  not  material,  in  this  case. 

We  are  not  called  on  to  reverse  or  decide  on  the  correctness  of 
the  judgment  of  the  court,  in  the  scire  facias  of  1831.  We  have 
not  the  record  of  that  case  before  us — only  short  notes  of  it,  which 
the  plaintiffs  in  error  put  on  our  paper-book.  And  it  would  be 
very  unsafe  to  decide,  that  facts  stated  by  the  Judge  as  appearing 
by  a  record  which  was  before  him,  were  not  truly  stated ;  unless 
the  record  is  brought  here  for  our  inspection.  It  would  be 
strange,  if  pleas  put  in  at  length,  and  neither  replied  to  nor  de- 
murred to,  were  left  undecided ;  and  it  would  be  more  strange,  if 
the  plaintiff  considered  them  decided  against  him,  and,  instead  of 
proceeding  on  them,  abandoned  the  cause,  and  commenced  another 
suit.  This  cannot  be  accounted  for,  except  matters  were  as  stated 
by  the  Judge.  But  I  shall  show  that  this  too  was  immaterial ;  as,  on 
the  whole  of  this  record,  the  plaintiff  cannot  sustain  this  scire  facias. 

The  5th,  6th,  and  8th  errors  were  not  insisted  on  here  ;  and  could 
not  be.  The  act  of  1794  says,  in  express  words,  that  the  pur- 
chaser of  land  sold  by  order  of  the  Orphans'  Court,  shall  hold 
the  land  free  and  discharged  from  debts  due  by  the  deceased ;  and 
if  anything  is  settled  in  this  court,  it  is  that  a  judgment,  or  other 
definite  lien,  must  be  taken  from  the  fund  produced  by  a  sheriff's 
sale  on  execution ;  and,  if  that  is  omitted,  the  land  sold  can  never 
be  resorted  to  in  the  hands  of  the  purchaser  at  such  sale. 

But  there  is  another  objection  to  this  whole  proceeding.  At 
the  last  term  at  Pittsburgh,  in  Collingwood  v.  Carson,  (2  Watts  4' 
Serg.  320),  this  court  decided  that  a  recovery  on  a  scire  facias  to 
revive  a  judgment,  and  a  judgment  thereon  for  plaintiff,  is  a  bar 
to  another  scire  facias  on  the  original  judgment.  The  obligatory 
effect  of  this  decision  on  this  court  is  disputed.  In  drawing  that 
opinion,  no  more  was  written  than  a  reference  to  some  few  cases 
of  our  own,  and  to  long  practice,  viz.  140  years.  I  shall  endea- 
vour to  show  that  this  length  of  practice  is,  of  itself,  sufficient  to 
settle  the  law ;  at  least,  sufficient  in  the  opinion  of  very  distin- 
guished Judges.  I  shall  refer  the  reader  to  Ram  on  Legal  Judg- 
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ments  62,  where  many  cases  are  cited ;  though  I  will  extract  a 
few — not  dicta,  but  solemn  expressions  of  opinion.  Lord  Ellen- 
borough,  in  15  East.  225,  says ;  "  It  is  not  only  from  decided  cases, 
where  the  point  has  been  raised  upon  argument,  but  also  from  the 
long-continued  practice  of  the  courts,  without  objection  made,  that 
we  collect  the  rules  of  law."  Lord  Eldon  says ;  "  An  inveterate 
practice,  in  the  law,  generally  stands  on  principles  that  are  founded 
on  justice  and  convenience ;"  and  Ram  cites  a  book  I  have  not — 
Buck.  279.  "  Uniform  practice,  of  late  years,  may  be  considered 
as  overturning  an  early  decision."  2  Barn.  fy  Aid.  467.  "  Long 
contrary  usage  ought  to  go  a  great  way  towards  overturning 
any  old  dictum"  4  Burr.  2294.  Lord  Eldon  says,  2  Russel  19, 
"  I  take  it  to  have  been  settled,  by  judicial  practice,  that  such  is 
the  law  of  the  country ;  and,  where  it  has  been  so  settled,  counsel 
do  not  act  according  to  a  right  view  of  their  duty,  if  they  seek  to 
disturb  that  settled  course  of  practice.  That  settled  course  forms 
the  law  of  the  land ;  and  the  Judge  is  bound  to  follow  that  law, 
so  settled,  and  see  that  it  is  put  into  execution." 

That  the  settled  practice  forms  the  law  of  the  land,  may  seem 
a  strong  expression ;  but  a  little  reflection  will  show  it  to  be  true. 
Justice,  and  all  the  principles  of  our  law  and  constitution,  require 
that  the  same  law  be  measured  to  all.  If  every  lawyer  take  a 
new  path,  it  may  be  that  every  man  will,  as  to  costs  at  least,  have 
a  different  bill  or  bills  to  pay. 

Let  us  compare  the  proceedings  on  a  scire  facias  quare  executio 
non,  in  England,  with  our  writ  under  the  Acts  of  1798,  and  1827. 
In  England,  unless  a  scire  facias  is  completed,  by  judgment,  within 
a  year,  it  is  gone  ;  and  a  judgment  on  it  is  of  no  effect ;  plaintiff 
must  issue  another.  If  he  gets  judgment,  it  is  for  the  precise  sum 
as  the  original  judgment ;  or,  to  be  more  correct,  it  is  that  he  shall 
have  execution  on  the  original  judgment.  The  judgment  on  the 
scire  facias  does  not  bind  or  affect  any  lands  not  bound  by  the 
judgment  on  which  it  issues ;  and,  in  England,  it  need  not  be 
served,  nor  put  into  the  hands  of  a  sheriff — two  nihils  are  sufficient. 
In  this  state,  it  is  not  a  judgment  that  plaintiff  shall  have  exe- 
cution, but  is  a  new  judgment  for  a  greater  sum.  Here  it  binds 
lands  purchased  by  defendant  since  the  first  judgment — if  he  has 
any  such — here  it  must  be  served  on  the  defendant,  his  executor  or 
administrator,  and  the  terre-tenants — two  nihils  are  not  sufficient. 

But  is  this  practice  ancient  ? — has  it  been  sanctioned  by  judicial 
decision?  In  Berryhill  v.  Wells,  (5  Binn.  56),  we  find  the  first 
reported  case,  In  Fries  v.  Watson,  (5  Serg.  <£•  Rawle  220, 222),  we 
find  the  President  (Walker)  had  decided,  that  the  interest  was 
not  to  be  calculated  and  made  principal  on  each  successive  scire 
facias.*  The  opinion  was  not  delivered  until  the  year  after 

*  I  think  it  right  to  state,  that  in  that,  a  scire  facias  had  issued  to  every  fifth 
term  during  14  years;  and  thus  plaintiff  had  claimed  interest  on  interest.  Judge 
Walker  decided,  and  did  in  that  case  decide,  that  this  was  an  abuse  of  the  Act  of 
1700.  I  was  counsel  in  Common  Pleas  and  Supreme  Court. 
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the  argument ;  and  the  opinion  is  founded  on  the  different  nature 
and  effect  of  a  scire  facias  in  England  and  here ;  and  what  has 
always  been  the  practice.  Yeates  was  then  on  the  bench.  He 
came  to  the  bar  about  1761,  and  sat  with  Shippen  and  M'Kean, 
who  were  lawyers  in  1750  and  1748,  and  must  have  practised 
with  lawyers  who  were  at  the  bar  before  1740.  This  gave  a 
century  of  practice,  and  two  decisions  affirming  it.  The  next 
case  I  shall  cite  is  5  Watts  318.  In  that  case  there  had  been  four 
successive  scire  faciases ;  and  the  prothonotary,  in  calculating  the 
amount  on  them,  gave  interest  from  the  first  judgment  to  the  first 
scire  facias  on.  which  was  entered  judgment,  and  no  sum;  and  so 
of  the  successive  judgments.  The  prothonotary  had  been  lately 
appointed.  The  court  allowed  all  these  successive  judgments  to 
be  corrected  according  to  5  Serg.  4*  Rawle  220,  and  interest  calcu- 
lated on  each  preceding  judgment,  and  interest  on  it;  and  this 
court  affirmed  that,  stating  the  difference  between  our  law  and 
practice,  and  that  of  England,  at  large,  in  5  Serg.  fy  Rawle. 
Judge  Tilghman  compared  our  scire  facias  to  an  action  of  debt ; 
but  he  did  not  say  it  was  like  it  in  all  respects.  It  is  said  that 
successive  actions  of  debt  may  be  brought  on  the  same  judg- 
ment :  the  first  case  I  have  found  is  Cro.  Eliz.  608,  where  it  is  so 
said;  and  the  reason  given  with  some  precision;  viz.  that  you 
may  have  successive  actions  of  debt  on  the  same  bond.  In  the 
same  book,  p.  817,  before  three  Judges,  two  of  whom  had  given  the 
last  decision,  it  is  said  the  same  point  was  decided,  and  the  same 
decision,  and  it  is  again  compared  to  a  bond ;  but  Gawdy,  Justice, 
denies  the  law,  as  to  a  bond.  In  Co.  Rep.,  part  6,  p.  45,  Higgens's 
Case,  this  matter  of  several  successive  recoveries  on  a  bond,  wns 
heard,  and  says  Coke,  well  debated  at  the  bar,  and  well  resolveu, 
that  after  one  judgment  on  a  bond,  you  can  have  no  other  suit  on 
that  bond,  until  the  judgment  is  reversed.  Many  cases  were  cited 
where  the  law  had  been  decided  as  in  Cro.  Eliz.  —  the  reasons  on 
which  those  decisions  stood,  and  the  reasons  for  the  present  opin- 
ion :  the  second  of  these  reasons  is ;  if  a  man,  after  recovering  a 
judgment,  may  have  a  new  action  for  the  same  cause,  and  a  new 
judgment,  he  may  have  infinite  actions  and  infinite  judgments,  to 
the  perpetual  vexation  and  charge  of  the  defendant ;  and,  infinitum 
injure  reprobatur. 

If  it  be  true  that  one  good  reason  is  enough,  this  reason  is  as 
strong  in  this  country  as  ever  it  was  in  England.  I  have  found 
no  case  of  two  successive  actions  of  debt  on  the  same  judgment, 
since  the  last  case  cited  from  Cro.  Eliz. ;  and  I  am  not  disposed  to 
go  back  three  centuries,  for  a  case  founded  on  false  principles. 

I  may  say,  that  if  that  case  is  law,  it  has  no  bearing  on  the 
present  case.  Although  C.  J.  Tilghman  said  our  scire  facias  was 
like  an  action  of  debt  on  a  judgment,  in  one  particular,  it  does 
not  follow  that  it  is  like  it  in  all  respects. 

It  to  me  seems  strange  to  insist  that  our  scire  facias  —  founded 
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on  a  different  law  —  for  a  different  object  —  producing  different 
effects — must,  in  one  particular,  be  like  a  scire  facias  in  England. 
If  this  is  established,  the  next  case  may  ask  us  to  go  back  to  some 
other  form  of  English  proceeding — and  so  on,  till  we  adopt  it 
whole.  We  have  only  to  overrule  some  three  or  four  solemn  de- 
cisions, and  a  century's  practice,  and  then  give  our  laws  an  effect, 
never  intended. 

But  it  is  said,  why  not  permit  a  man  to  adopt  a  different  course, 
if  he  pleases.  Because  he  has  harassed  defendants  enough  already ; 
because  if  long-settled  practice  is  the  law  of  the  land,  it  will  not 
do  to  permit  every  man  to  make  new  law  for  himself ;  and  because 
all  discoveries  of  new  meaning  in,  or  new  practice  under  laws  a 
century  old,  have  turned  out  mistakes,  and  led  to  unsettling  the 
law  —  uncertainty  of  title,  and,  not  seldom,  new  and  sometimes 
immoderate  legislation ;  and  I  have  yet  to  hear  of  any  such  case 
producing  either  benefit  or  satisfaction  to  the  profession  or  the 
community.  Courts  sometimes  censure  changes  of  settled  law  or 
practice  by  the  legislature,  as  especially  if  it  is  at  all  retroactive. 
Now  all  changes  made  by  courts  unsettle  all  past  cases,  which  are 
not  protected  by  some  statute  of  limitation,  and  operate  with 
peculiar  effect  on  lands,  as  our  law  permits  successive  trials  of  the 
title  to  real  estate. 

It  seemed  to  be  understood  that  the  issue  between  plaintiff  and 
terre-tenants  was  alone  before  us.  The  administrators  and  terre- 
tenants  pleaded  separately.  The  whole  argument  related  to  the 
trial  and  opinion  on  their  respective  pleas.  As  to  the  administra- 
tors, they  assigned  no  error,  and  did  not  appear  by  counsel.  I 
have  not  considered  them  before  us. 

Judgment  affirmed,  as  to  terre-tenants. 


Coleman  against  Lukens. 

After  an  award  of  referees,  under  a  voluntary  reference  of  a  suit  pending,  has 
been  set  aside  by  the  Supreme  Court  on  a  writ  of  error,  and  the  case  remanded 
for  further  proceeding,  because  the  award  was  not  according  to  the  submission, 
the  court  below  cannot,  without  consent  of  parties,  send  it  back  to  the  same  re- 
ferees, under  the  7th  Section  of  the  Act  of  16th  June  1836. 

The  words,  "  mistake  in  fact,"  there  used,  mean  a  plain  and  obvious  one, 
such  as  in  arithmetical  computation,  or  a  mere  clerical  error. — "  Mistake  in  law," 
means  such  as  appears  on  the  face  of  the  award,  or  on  facts  not  controverted ; 
and  these  the  court  ought  to  specify. 

Nor  can  such  award  be  sent  back,  after  judgment  has  been  entered  upon  it. 

THIS  was  an  action  brought  by  Edward  Coleman  and  Louis 
Hurford,  executors  of  William  Coleman  deceased,  to  the  use  of 

III.  —  D 
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Harriet  Coleman,  guardian  of  the  minor  children  of  James  Cole- 
man deceased,  against  Rebecca  W.  Lukens. 

It  was  an  amicable  action,  entered  under  an  agreement,  which, 
after  stating  the  names  of  the  parties,  &c.,  and  that  the  action  was 
in  case,  proceeded  as  follows : 

"  It  is  agreed  that  an  amicable  action  be  entered  as  above,  and 
that  all  matters  in  variance  in  the  cause  between  the  parties,  con- 
sisting of  a  claim  by  the  plaintiffs  against  the  defendant,  founded 
on  a  promissory  note,  of  which  the  following  is  a  copy, 

"Brandywine  Iron  Works,  4th  Month  1st,  1837. 
"  7023.50.     Four  months  after  date  I  promise  to  pay  to  William 
Coleman,  guardian,  or  order,  at  the  Bank  of  Chester  County, 
without  defalcation,  seven  thousand  and  twenty-three  f^  dollars, 

for\  value  received.          /CJ.        ,  x          ..  T>  iir  T  » 

(Signed,)          "  REBECCA.  W.  LUKENS, 

shall  be  referred  to  the  final  end  and  determination  of  Matthew 
Brook  Buckley,  John  P.  Rutter,  Joseph  Whitaker,  Charles  Brooke, 
and  Samuel  Irwin,  or  any  three  of  them  agreeing,  who  shall  meet 
at  Brandywine  Iron  Works,  aforesaid,  hear  the  parties,  their 
proofs  and  allegations  in  relation  to  the  contract  between  them, 
and  make  trial  of  the  iron,  which  constitutes  the  consideration  of 
said  note,  by  actual  experiment.  Rule  ex  parte,  on  ten  days' 
notice.  This  reference  to  be  considered  as  under  the  sixth  Sec- 
tion of  the  Act  of  16th  June  1836,  entitled  "  An  Act  relating  to 
reference  and  arbitration." 

Under  this  agreement,  the  referees  met,  and  three  of  them  made 
the  following  report : 

"  January  3,  1838. — Referees  report,  that  they  do  award,  that 
the  note  given  by  Rebecca  W.  Lukens,  the  defendant,  to  William 
Coleman,  guardian,  or  order,  be  cancelled  and  returned  by  the 
plaintiffs  to  the  defendant ;  which  note,  amounting  to  $7023.50,  was 
given  in  consideration  for  the  said  iron ;  and  that  inasmuch  as 
Rebecca  W.  Lukens  has  made  use  of,  or  changed  the  character  of 
21  tons  11  cwt.  3  qrs.  9  Ibs.  of  blooms  or  iron  delivered  by  con- 
tract, but  not  being  of  the  quality  contracted  for  by  the  parties, 
we  do  award  and  decide  that  the  said  Rebecca  W.  Lukens  is  to 
pay  to  the  plaintiffs  in  this  case,  the  sum  of  $1824.54  for  the  said 
21  tons  11  cwt.  3  qrs.  and  9  Ibs.;  and  also,  the  said  Rebecca  W. 
Lukens  to  return  to  the  order  of  said  plaintiffs,  at  the  said  rail- 
road at  Pennington's  Warehouse,  near  Coatesville,  44  tons  10  cwt. 
2  qrs.  and  22  Ibs.  of  blooms,  now  in  the  possession  of  the  defendant, 
and  being  part  of  the  iron  contracted  for  by  the  parties,  but  not 
being  of  the  quality  contracted  for,  and  unfit  for  the  use  it  was 
bought  for." 

To  this  report  the  following  exceptions  were  filed : 

First ;  The  referees  misbehaved  themselves  in  the  case ;  by  one 
of  them  expressing  an  opinion  on  the  merits  of  the  case  before  the 
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hearing  of  the  parties ;  by  permitting  defendant  to  make  a  state- 
ment of  facts  to  them,  parts  of  which  were  unsupported  by  evi- 
dence. 

Second  ;  The  referees  decided  erroneously  ; — 1st.  In  awarding 
a  return  of  the  iron.  2d.  In  awarding  the  payment  of  $1824.54 
only  for  21  tons  11  cwt.  3  qrs.  and  9  Ibs.,  at  $89.55,  and  deduct- 
ing the  carriage,  when  there  was  no  evidence  that  a  large  portion 
of  it  was  not  sold  by  the  defendant  for  the  market  price. 

Third;  The  referees  awarded  against  law  and  evidence,  and 
committed  plain  mistakes  in  matters  of  law  and  matters  of  fact, 
inasmuch  as  there  was  no  evidence  to  prove  that  the  iron  was  not 
equal  to  that  contracted  for ;  inasmuch  as  no  seasonable  offer  was 
made  to  return  the  iron  to  the  plaintiffs,  and  inasmuch  as  the 
award  involves  the  plaintiffs  in  the  loss  occasioned  by  the  fall  of 
iron. 

These  exceptions  were  overruled,  the  report  confirmed,  and 
judgment  entered  thereupon. 

A  writ  of  error  was  issued  from  the  Supreme  Court,  and  the 
judgment  reversed;  and  the  record  remitted,  with  a  mandate  to 
proceed,  (see  4  Whart.  347).  A  declaration  was  then  filed,  and  a 
rule  to  plead  in  three  months,  or  judgment,  entered.  On  the  14th 
June  1839,  on  motion  of  Mr  Lewis,  rule  to  show  cause  why  this 
cause  should  not  be  referred  back  to  the  same  referees,  for  such 
other  proceedings  therein  as  shall  be  expedient. 

April  15,  1840,  rule  absolute.  July  1,  1840,  referees  reported 
that  they  award  in  favour  of  the  plaintiff,  the  sum  of  $4324.95. 
December  21,  1840,  exceptions  filed;  and  Mr  Dillingham  asked 
for  a  rule  to  show  cause  why  said  award  should  not  be  set  aside. 
Mr  Lewis,  of  counsel  for  the  defendant,  opposed  the  rule ;  and  the 
court  refused  to  grant  the  rule ;  same  day,  report  confirmed,  nisi. 

The  following  were  the  exceptions  above  referred  to : 

1.  The  arbitrators  had  no  authority  to  act  in  the  case;  their 
power  having  ended  with  the  first  award. 

2.  The  arbitrators  having  fixed  the  value  of  the  iron  in  question, 
in  their  first  award,  could  not  properly  adopt  a  new  standard  of 
value,  without  further  evidence,  or  hearing  the  parties. 

3.  The  award  fixes  the  value  of  the  iron  at  a  different  rate  from 
that  assumed  in  the  first  award ;  when  in  truth  and  in  fact  there 
was  no  new  evidence  adduced ;  and  the  arbitrators  declined  to 
hear  anything  further  from  the  parties  or  their  counsel. 

4.  The  award,  upon  its  face,  is  wrong  in  principle,  when  taken 
in  connection  with  the  former  proceedings. 

5.  The  proofs  in  the  case  showed  that  defendant,  before  giving 
the  note,  had  full  opportunity  to  test  the  quality  of  the  iron  which 
constituted  the  consideration  of  the  note ;  and,  under  such  circum- 
stances, it  was  wrong  in  principle  to  make  an  abatement  from  the 
price,  for  defect  in  quality. 

6.  The  defendant  actually  rolled  and  manufactured  seven  to 
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eight  tons  of  the  iron  before  she  gave  the  note  in  question ;  and 
continued  to  manufacture,  use  and  sell  one-third  of  the  whole 
quantity,  before  giving  notice  of  any  defect  in  quality. 

7.  The  space  of  three  months  elapsed,  from  the  time  of  the  con- 
tract for  the  sale  of  the  iron,  before  the  note  was  given ;  during 
which  time  the  iron  was  all  delivered,  every  opportunity  given  to 
test  its  quality  by  defendant,  and  it  was  actually  tested,  and  no 
complaint  made,  until  after  a  depreciation  in  the  market. 

Specification  of  errors : 

1.  The  court  below  erred  in  sending  the  cause  back  to  the  same 
referees,  for  such  other  proceedings  therein  as  shall  be  expedient. 

2.  In  refusing  to  consider  and  decide  the  exceptions  to  the  last 
report  of  referees. 

Dillingham  and  Meredith,  for  the  plaintiff  in  error,  contended, 
that  under  the  circumstances  of  the  case,  the  court  below  were 
not  authorized  to  send  the  award  back  to  the  same  referees.  It 
has  been  well  settled,  under  the  Act  of  1705,  that  the  court  can 
only  do  this  for  the  purpose  of  correcting  a  plain  mistake,  clerical, 
arithmetical,  or  formal.  3  Serg.  <£•  Rawle  133  ;  4  Watts  63.  The 
Act  of  16th  June  1836,  Sect.  7,  is  merely  declaratory,  and  does 
not  alter  the  law  on  the  subject.  By  this  Act,  the  award  is  to 
have  the  effect  of  a  verdict ;  and,  it  might  as  well  be  pretended, 
that  after  a  verdict  and  judgment  have  been  set  aside  by  reversal, 
and  the  cause  remanded,  it  could  be  committed  to  the  same  jury, 
to  alter  or  modify  the  verdict.  After  the  reversal  by  the  Supreme 
Court,  the  whole  proceedings  of  the  referees  were  annulled ;  their 
powers  were  extinct ;  and  the  court  below  could  not  revive  them, 
without  our  consent.  Besides,  it  is  only  while  the  exceptions  are 
pending  sub  judice,  that  the  court  possesses  the  power  to  remit : 
it  cannot  be  exercised  after  the  award  has  been  confirmed.  The 
mode  of  doing  it  is  likewise  exceptionable.  It  is  the  duty  of  the 
court  to  make  an  order  pointing  out  the  mistake,  and  directing 
the  referees  what  they  are  to  do  to  correct  it.  They  are  not  to 
take  it  back  and  reconsider  it  ab  initio ;  or,  if  they  do,  they  are 
bound  to  hear  the  parties. 

Lewis  and  J.  R.  Ingersoll,  contra. 

The  court  below,  after  the  reversal,  stood  in  the  same  position 
as  if  they  had  themselves  set  aside  the  award,  on  exceptions,  for  a 
plain  mistake  in  fact  or  in  law.  The  provisions  of  the  Act  are 
mandatory ;  they  are  not  discretionary.  If  they  are,  they  are  not 
examinable,  by  this  court,  on  a  writ  of  error.  The  referees,  here, 
needed  no  instructions  from  the  court  below;  their  duty  was 
pointed  out  in  the  published  decision  of  this  court.  They  cited, 
1  Burr.  152;  5  E.  C.  L.  46;  7  Serg.  $  Rawle  429;  Dwarr.  on 
Stat.  712 ;  7  Serg.  $  Rawle  426. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY  J.  —  This  was  an  amicable  action  instituted  in  the 
court  below,  by  the  plaintiffs  in  error  against  the  defendant,  for 
the  purpose  of  recovering  the  amount  of  a  note,  dated  the  1st  of 
April  1837,  whereby  the  defendant  promised  to  pay,  four  months 
after  the  date  thereof,  the  sum  of  $7023.50,  to  William  Coleman, 
the  intestate  of  the  plaintiffs,  or  order,  at  the  Bank  of  Chester 
County,  without  defalcation,  for  value  received.  By  the  agree- 
ment of  the  attorneys  of  the  parties,  which  was  made  a  rule  of 
the  court,  ex  parte  on  eight  days'  notice,  all  matters  in  variance, 
in  the  cause  between  them,  were  referred,  under  the  sixth  section 
of  the  Act  of  the  16th  of  June  1836,  entitled  "  An  Act  relating  to 
reference  and  arbitration,"  to  the  final  end  and  determination  of 
five  referees  named  therein,  or  any  three  of  them  agreeing.  The 
referees  met  in  conformity  to  notice  given  under  the  rule,  and 
after  hearing  the  parties,  three  of  them  made  and  signed  an  award 
in  writing,  whereby  they  awarded  that  the  note,  which  was  shown 
to  have  been  given  in  consideration  of  iron,  sold  and  delivered  by 
the  intestate  of  the  plaintiffs,  in  his  lifetime,  to  the  defendant, 
should  be  cancelled  and  returned  by  the  plaintiffs  to  the  defend- 
ant ;  and  that  the  iron,  delivered  to  the  defendant,  not  being  of 
the  quality  contracted  for,  she  should  return  to  the  plaintiffs,  at 
the  railroad  at  Pennington's  ware-house,  near  Coatesville,  forty- 
four  tons,  ten  hundred,  two  quarters,  and  twenty-two  pounds, 
being  part  of  the  iron  received  by  her  and  still  in  her  possession 
unused;  but  for  the  residue,  being  21  tons  11  cwt.  3  qrs.  9  Ibs. 
which  she  had  used,  she  should  pay  to  the  plaintiffs  the  sum  of 
$1824.54.  Exceptions  were  taken  and  filed  in  the  court  below  to 
this  award,  but  the  court  overruled  them,  and  confirmed  the 
award  by  entering  judgment  thereon.  The  plaintiffs  thereupon 
removed  the  cause,  and  the  judgment  rendered  therein,  to  this 
court,  where  the  judgment  was  reversed,  on  the  ground  that  the 
referees  had,  in  making  this  award  exceeded  their  authority,  and 
had  not  made  it  according  to  the  submission  of  the  parties,  as  may 
be  seen  by  a  reference  to  the  report  of  the  case,  (4  Whart.  347), 
and  the  record  remitted  to  the  court  below,  with  a  mandate  to 
proceed  in  the  case,  so  as  to  have  a  final  determination  made  of 
it.  After  the  return  of  the  record  to  the  court  below,  and  after 
the  plaintiff's  counsel  had  filed  a  declaration  in  the  cause  for  the 
amount  of  the  note,  and  taken  a  rule  on  the  defendant  to  plead, 
the  defendant's  counsel  moved  the  court  for  "  a  rule  to  show  cause 
why  the  case  should  not  be  referred  back  to  the  same  referees,  for 
such  other  proceeding  therein  as  should  be  expedient,"  which  was 
granted,  and  afterwards  made  absolute.  The  same  three  of  the 
referees,  who  made  the  first  award,  reported  a  second  award 
against  the  defendant,  in  favour  of  the  plaintiffs,  for  $4324.95. 
The  plaintiffs,  however,  being  dissatisfied  also  with  this  award, 
filed  exceptions  thereto,  and  moved  the  court  for  a  rule  to  show 
in.  —  6  D2 
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cause  why  it  should  not  be  set  aside ;  but  the  court  refused  the 
rule,  and  immediately  confirmed  the  award  by  entering  judgment 
upon  it.  The  error  now  complained  of  is,  that  the  court  referred 
the  cause  back  to  the  same  referees  without  and  against  the  con- 
sent of  the  plaintiffs,  for  such  other  proceeding  therein  as  should 
be  expedient. 

It  is  admitted  by  the  counsel  for  the  plaintiffs,  that  the  court, 
before  entering  judgment  upon  an  award,  for  the  purpose  of  cor- 
recting an  informality  or  a  clerical  mistake  in  it,  may,  and  some- 
times has  recommitted  the  cause  to  the  same  referees,  without  the 
consent  of  the  parties ;  but  it  is  contended  that  this  cannot,  and 
never  ought  to  be  done,  where  the  error  is  material,  and  such  as 
affects  the  whole  merits  of  the  case  and  the  principles  upon  which 
it  ought  to  be  determined.  See  Etter  v.  Edwards,  (4  Watts  65), 
and  the  cases  there  cited  by  Mr  Justice  Sergeant,  in  delivering 
the  opinion  of  the  court.  The  same  authorities  have  been  refer- 
red to  by  the  counsel  of  the  plaintiffs  here,  and  they  certainly  go 
to  sustain  fully  the  doctrine  as  laid  down  by  the  plaintiffs'  coun- 
sel. But  then  it  is  alleged,  and  indeed  insisted  on  by  the  defen- 
dant's counsel,  that  the  law,  in  this  respect,  has  been  changed  by 
the  7th  section  of  the  Act  of  the  16th  of  June  1836,  already  men- 
tioned, (Purd.  Dig.  of  1841,  page  72),  passed  since  the  decisions 
made  in  the  cases  cited  by  the  plaintiffs'  counsel ;  and  that,  under 
it,  the  court  below  was  authorized  to  refer  the  cause  back  as  it 
did  to  the  same  referees ;  the  words  of  this  section  are,  "  If  upon 
exceptions  filed  to  any  award,  it  shall  appear  to  the  court,  that 
the  referees  have  made  a  mistake,  in  fact  or  in  law,  it  shall  be 
lawful  for  such  court  to  refer  the  cause  back  to  the  same  referees, 
for  such  further  or  other  proceeding  therein  as  shall  be  expedient." 
To  this  it  has  been  answered,  first,  by  the  counsel  for  the  plain- 
tiffs, that  the  legislature  did  not  intend  by  this  Act  to  change  or 
make  the  law  on  this  subject  different  from  what  it  was  before ; 
and  as  the  counsel  for  the  plaintiffs  have  laid  it  down  and  admit 
it  to  be  ;  but  meant  merely,  for  the  sake  of  greater  certainty,  to 
declare  thereby  what  it  was.  And,  secondly,  that  no  authority 
whatever  is  given  thereby  to  the  court  to  refer  the  cause  back  to 
the  same  referees,  after  it  has  rendered  a  judgment  upon  the 
award,  confirming  it;  and  especially  after  the  term  has  gone  by, 
in  which  it  rendered  judgment,  and  that  judgment  has  been  re- 
versed upon  writ  of  error,  and  the  record  been  remitted  to  the 
court  from  the  court  above,  with  a  mandate  to  proceed  therein,  so 
as  to  make  a  final  end  of  the  cause.  Now  as  to  the  first  answer 
given  by  the  plaintiffs'  counsel,  in  regard  to  what  was  the  inten- 
tion of  the  legislature,  it  is  very  clear,  that  if  they  did  not  in- 
tend the  section  to  be  merely  declaratory  of  what  the  law  was. 
they  did  not  intend,  by  the  words,  "  mistake  in  fact  or  in  law," 
to  authorize  the  court  to  refer  the  cause  back  to  the  same  referees, 
where  they  had  misbehaved  themselves  so  far  as  to  mistake  their 
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authority  in  making  their  award ;  or  rather,  in  this  case,  to  disre- 
gard entirely  the  submission  of  the  parties,  and  to  give  an  award, 
showing  that  they  had  mistaken  the  very  principles  or  grounds 
upon  which  the  case  ought  to  have  been  decided.  If  the  cause, 
in  the  first  instance,  had  been  tried  by  a  jury,  and  they  had  given 
a  verdict  in  the  same  terms  of  the  first  award,  upon  which  the 
court  had  entered  judgment,  could  it  be  supposed,  after  a  writ  of 
error  and  a  reversal  of  such  judgment,  that  upon  a  second  trial 
01  the  cause,  any  of  the  jurors  on  the  first  trial,  if  objected  to  on 
that  account  by  either  party,  ought  to  be  permitted  to  sit  as  such 
again  on  the  second  trial  1  Certainly  not,  unless  it  can  be  shown 
that  an  erroneous  opinion,  once  formed  and  expressed  on  the 
merits  of  a  case,  will  not  have  any  influence  whatever  upon  the 
mind  and  judgment  of  the  person  when  called  on  again  to  decide 
the  same  matter.  But  every  day's  experience  shows  that  this, 
though  perhaps  barely  possible  with  some  persons,  is  not  to  be 
expected  generally.  And  surely  there  is  the  same  reason  why  the 
same  referees  should  not  be  allowed  to  try  the  cause,  in  such  case, 
a  second  time,  without  the  consent  of  the  parties,  seeing  the  award 
is  to  have,  at  least,  as  great  an  effect  as  the  verdict  of  a  jury,  that 
there  is  for  the  same  jury's  not  being  permitted  to  try  it  a  second 
time,  without  the  consent  of  the  parties.  The  mistake  in  fact  or 
in  law,  mentioned  in  the  7th  Section  of  the  Act,  which,  when 
made  to  appear  to  the  court  to  exist,  authorizes  it  to  refer  the 
cause  back  to  the  same  referees,  must  be  construed  to  have  a 
meaning  that  will  be  reasonable,  and  such  as  will  accord  with  the 
subject  matter  thereof,  and  the  principles  of  the  common  law,  so 
far  as  they  are  not  clearly  altered  or  changed  by  the  act.  Here 
the  subject  matter  is  the  trial  of  a  cause  depending  between  the 
parties  litigant,  by  means  of  referees,  in  place  of  a  jury ;  but  the 
law  is  perfectly  well  settled,  that  jurors  must  be  free  from  all  sus- 
picion of  bias  or  partiality.  A  juror,  therefore,  must  not  be  of 
kin  to  either  party,  or  have  been  an  arbitrator  on  either  side,  or 
formerly  a.  juror  in  the  same  cause,  &c.  3  Bl.  Com.  363.  Having, 
then,  a  proper  respect  for  the  principles  of  the  common  law,  it 
would  seem  that  the  mistake  spoken  of  in  the  clause  of  the  section 
under  consideration,  ought  to  be  construed  to  mean  a  plain  mis- 
take, such  as  becomes,  at  once,  perfectly  obvious  to  every  one. 
immediately  upon  its  being  pointed  out  or  mentioned,  so  that  there 
can  be  no  diversity  of  opinion  in  regard  to  it :  as,  for  instance,  a 
mistake  in  adding  up  the  items  of  an  account,  or  placing  inadver- 
tently a  debit  on  the  credit,  or  a  credit  on  the  debit  side  of  the 
account,  or  in  subtracting  the  amount  of  the  credits  from  that  of 
the  debits,  &c.  by  making  the  difference  either  more  or  less  than 
it  ought  to  be,  according  to  the  ordinary  rules  of  arithmetic  ;  or,  in 
short,  any  mistake  of  a  mere  clerical  nature.  And  as  regards  the 
mistake  in  law,  spoken  of  in  the  same  clause,  it  would  seem  as  if 
the  legislature  intended  to  embrace  only  such  as  shall  appear  on 
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the  face  of  the  award  itself,  or  shall  arise  upon  facts  in  the  case 
not  controverted  or  disputed.  And  in  either  case  of  mistake, 
whether  it  consist  of  fact  or  law,  the  court,  in  referring  the  cause 
back  to  the  referees,  in  order  to  have  it  corrected,  ought  to  point 
out  and  specify  the  mistake  or  error,  and  the  correction  which  it 
shall  be  expedient  to  have  made ;  and  not  leave  the  cause,  in  this 
respect,  or  any  other,  to  be  further  proceeded  in  as  the  referees 
shall  deem  expedient,  unless  it  be  consented  to  by  the  parties. 

Then  as  to  the  second  answer,  given  by  the  counsel  for  the 
plaintiffs  in  error,  to  the  defence  taken  by  the  defendant's  counsel, 
that  the  7th  Section  of  the  Act,  recited  above,  authorized  the  court, 
in  this  case,  to  refer  the  cause  back  to  the  same  referees,  notwith- 
standing the  court  had,  after  exceptions  filed,  entered  a  judgment 
upon  the  award,  confirming  it,  which  was  subsequently  reversed 
upon  a  writ  of  error  from  this  court.  Here,  it  must  be  observed, 
that  the  words  of  the  section  are ;  "  If,  upon  exceptions  filed  to  any 
award,  it  shall  appear  to  the  court  that  the  referees  have  made  a 
mistake,  in  fact  or  in  law,  it  shall  be  lawful  for  the  court  to  refer 
the  cause  back  to  the  same  referees,"  &c.  The  plain  meaning  of 
the  language  here  employed,  is,  that  if  the  court,  upon  looking  into 
the  exceptions,  after  being  filed,  shall  discover  that  the  referees 
have  made  any  plain  mistake  in  fact  or  in  law,  it  may,  instead  of 
setting  the  whole  award  aside,  refer  it  back  to  the  referees,  so  that 
they  shall  correct  the  mistake  under  the  direction  of  the  court. 
For,  while  the  cause  is  pending  before  the  court,  on  the  exceptions 
filed,  is  the  time,  and  indeed  the  only  time,  according  to  the  ex- 
press terms  of  the  Act,  at  or  during  which  the  mistake,  if  any 
exists,  must  be  made  to  appear  to  the  court ;  otherwise  it  is  the 
duty  of  the  court  to  enter  judgment  on  the  award ;  which  puts  an 
end  to  all  necessity  for  referring  the  cause  back  to  the  same  re- 
ferees. In  this  case  it  cannot  be  pretended  that  it  appeared  to 
the  court  below,  upon  the  exceptions  being  filed,  that  the  referees 
had  made  any  mistake,  either  in  fact  or  in  law ;  so  far  from  this 
being  the  case,  the  court  were  of  opinion  that  the  referees  had 
acted  correctly,  and  made  their  award  according  to  the  submission 
of  the  parties;  and  thinking  so,  entered  judgment  upon  it;  so  that 
this  is  a  case  where  not  only  the  referees,  but  the  court,  were  mis- 
taken. It  would  be  a  very  strained  construction,  if  not  a  clear 
perversion  of  the  language  of  this  Act,  in  this  particular,  to  say  that 
the  court  below  had  power,  under  it,  to  refer  the  cause  back  to 
the  same  referees,  after  the  judgment  given  by  that  court,  con- 
firming the  award,  had  been  reversed  upon  writ  of  error,  and  the 
record  of  the  cause  remitted  to  it,  for  the  purpose  of  proceeding  to 
try  and  determine  the  cause  according  to  the  rules  of  the  common 
law ;  unless  the  parties,  by  consent,  should  agree  to  have  it  deter- 
mined otherwise.  Such  a  thing  as  giving  the  court  this  power, 
without  the  consent  of  the  parties,  to  refer  the  cause  back  to  the 
same  referees,  after  the  reversal  of  their  judgment,  confirming  the 
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award  upon  writ  of  error,  could,  I  think,  never  have  been  thought 
of  by  the  legislature,  and  most  certainly  never  was  intended.  It 
would  be  attended  with  anything  but  justice,  to  refer  the  cause 
back,  to  be  decided  by  the  same  referees,  who  had  acted  in  a  man- 
ner altogether  contrary  to  the  nature  and  legal  effect  of  the  sub- 
mission. Having  done  this  once,  they  ought  never  to  be  trusted 
with  the  trial  of  the  cause  again. 

The  judgment  is  reversed,  and  the  record  remitted  to  the  court 
below,  with  a  mandate  to  proceed  therein,  according  to  the  usual 
course,  prescribed  by  law,  for  the  trial  of  causes  pending  in  that 
court. 


Shortz  against  TJnangst. 

Rules  agreed  upon  by  two  congregations,  Lutheran  and  Reformed,  reciting  that 
they  had  taken  up  land  and  built  a  church,  and  regulating  their  respective  titles 
to  and  rights  in  the  same,  and  also  the  modes  of  conducting  worship,  of  electing 
trustees,  and  ministers,  and  rights  in  the  burial  ground,  are  within  the  recording 
Act  of  1775,  and  with  a  subsequent  deed  from  a  third  person,  assigning  the  legal 
title  to  trustees  for  the  use  of  the  congregations,  accompanied  with  ancient  pos- 
session, are  evidence  to  show  title. 

Where  there  is  a  deed  of  land  to  trustees,  their  heirs  and  assigns,  the  surviving 
trustee  may  assign,  in  the  absence  of  any  proceeding  to  restrain  him. 

Merely  being  one  of  a  church  council,  without  any  concern  in  a  suit  brought 
for  the  use  of  the  church,  or  personal  interest  in  the  result,  does  not  disqualify  a 
witness. 

Evidence  not  apparently  material  may  be  admitted  or  rejected,  without  neces- 
sarily being  error. 

A  nominal  plaintiff  in  a  suit  having  disclaimed  and  being  in  an  adverse  posi- 
tion, was  notified  to  produce  a  bond  of  indemnity  given  to  him  by  the  person 
who  had  used  his  name  in  the  suit ;  he  admitted  in  court  that  he  had  burnt  it : 
held  a  copy  was  admissible  in  evidence. 

A  meeting  of  members  of  a  society  having  determined  to  refuse  a  charter,  held 
that  evidence  that  its  contents  were  misrepresented  to  them  was  not  admissible. 

Before  a  charter  can  be  considered  as  accepted  by  or  binding  on  a  religious 
society,  it  must  appear  that  they  were  notified  of  it,  and  that  they  duly  met 
together  to  consult  and  deliberate  upon  it,  and  that  they  accepted  it  in  their  asso- 
ciated capacity. 

Carrying  such  a  charter  round  among  the  members  and  privately  procuring 
their  signatures  without  any  meeting  or  notice,  do  not  constitute  the  assent  of  the 
society,  nor  bind  any  not  parties  to  it. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Northamp- 
ton county.  It  was  an  action  of  trespass  quare  clausum  fregit 
brought  by  Joseph  Unangst  and  Christian  Brown,  against  Abra- 
ham Shortz  and  others,  in  which  a  verdict  and  judgment  were 


46  SUPREME  COURT  [Philadelphia 

[Shortz  v.  Unangst.] 

rendered  in  favour  of  the  plaintiffs  below.  It  was  the  same  case 
which  was  brought  up  and  reversed  on  a  former  writ  of  error, 
and  is  reported  in  5  Whart.  506. 

The  plaintiffs  offered  in  evidence  the  record  of  certain  articles 
of  agreement,  without  date,  acknowledged  July  18th,  1789,  and 
recorded  16th  January  1833;  which  read  as  follows: 

RULES  OP  THE  LUTHERAN  CONGREGATION  OF  THE  DRYLAND 
CHURCH.  —  In  the  name  of  Jesus,  Amen.  Whereas  we,  the  two 
Lutheran  and  Reformed  Congregations,  have  united  in  building 
jointly,  to  the  honour  of  the  Lord,  a  new  stone  church,  we  say 
above  all :  My  God  remember  ourselves  after  thy  goodness,  and 
promote,  thyself,  the  work  of  thy  honour,  Amen. 

State  of  Pennsylvania,  county  of  Northampton,  township  of 
Bethlehem,  and  the  so  called  Dryland,  the  5th  day  of  June  1788, 
We,  both  Christian  Congregations,  the  Reformed  and  Lutheran, 
have  chosen  (named)  and  taken  up  a  piece  of  land  and  ground  of 
7  or  8  acres,  be  the  same  more  or  less,  which  is  to  remain  in  our 
own  and  our  posterity's  (successors')  possession  for  ever.  The 
(said)  piece  of  7  or  8  acres  is  adjoining  E.  land  of  Frederick 
Kreider,  W.  of  Matthaeus  Weidknechts,  S.  Wuesters,  N.  Jonas 
Hertzel's  land,  situate  on  the  road  leading  from  Bethlehem  to  Na- 
zareth. 

Whereas,  the  house  of  the  Lord  is  jointly  built  only  by  the  two 
congregations,  for  ourselves  and  our  posterity,  and  which  we  also 
shall  keep;  We,  the  elected  master-builders  (trustees)  of  both 
Christian  congregations,  in  our  as  well  as  the  names  of  both  con- 
gregations, make  the  laws  for  ourselves  and  our  posterity,  as 
regards  the  preservation  of  the  church,  its  discipline  and  govern- 
ment. 

1.  That  the  above  described  piece  of  land  shall  for  ever  remain 
the  land,  and  on  which  no  more  than  one  church  and  school-house, 
in  common,  are  to  be  erected. 

2.  These  7  or  8  acres,  school  and  church  land,  shall,  in  case  of 
purchase,  be  jointly  bought  and  paid  for  by  both  congregations. 

3.  The  number  of  trustees,  which  have  just  now  been  elected, 
shall  always  be  retained  (remain  in  office)  in  our  church ;  in  case, 
some  way  or  other,  a  vacancy  of  the  trustee  shall  take  place,  said 
vacancy  shall  be  filled  up  by  the  majority  of  votes  (of  the  congre- 
gations). 

4.  The  trustees  shall  in  conjunction  with  and  by  consent  of  the 
elders   and  wardens,  have  the  right  to  elect  and  remove   the 
minister. 

5.  The  resolution  of  the  trustees,  elders  and  wardens,  as  regards 
the  election  and  removal  of  the  minister,  shall  be  fully  binding,  if 
two-thirds  are  agreed. 

6.  At  the  election  of  an  elder  and  warden,  as  well  as  the  elec- 
tion of  a  trustee  by  the  congregation,  the  minister  shall  have  an 
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equal  right  in  electing  elders  and  wardens  (to  vote  for);  shall, 
however,  have  but  one  vote. 

7.  In  case  one  of  these  two  congregations  should  intend  to  call 
or  elect  a  minister,  he  shall  be  bound  to  prove  his  ordination. 

8.  No  (other)  minister  shall  preach  in  this  church,  except  by 
the  consent  of  the  (regular)  minister  and  vestry,  whose  part  it  is 
at  such  a  time  to  direct  public  worship. 

9.  Public  worship  shall  be  held  in  the  same  manner,  as  hereto- 
fore, to  wit :  The  Reformed  as  well  as  the  Lutheran  Congrega- 
tions shall  hold  public  worship  every  two  weeks  (in  rotation) ;  one 
congregation  shall  have  as  much  right  as  the  other ;  but  should, 
for  certain  reasons,  the  Sundays  be  changed,  (the  preaching  in 
rotation  every  two  weeks),  it  shall  be  decided  by  the  majority  of 
the  vestry  in  both  congregations. 

10.  The  elected  trustees  shall,  during  worship,  occupy  in  church 
one  of  the  front  seats,  the  elders  and  wardens  shall  have  the  next 
seat.     Those  (of  the  trustees,  &c.,)  shall  occupy  the  front  seat, 
on  whose  side  worship  is  held. 

11.  The  expenses  requisite  for  administering  the  Lord's  Sup- 
per, shall  be  taken  from  the  collection  money. 

12.  There  shall  be  rendered  an  annual  church  account,  and  the 
money  remain  (kept)  in  common,  until  the  church  is  paid ;  after 
this,  each  congregation  shall  apply  their  collection  money  to  their 
benefit,  without  being  accountable  for  it  to  the  other. 

13.  Should  it  become  necessary  to  erect  or  repair  a  school-house, 
both  congregations  shall  build  and  keep  it  in  repair,  without 
taking  the  costs  from  the  collection  money,  except  it  be  done  by 
mutual  consent  of  both  congregations. 

14.  Each  holy  day,  a  collection  is  to  be  taken  up,  which  is 
always  to  go  to  the  repairs  of  the  church. 

15.  Both  congregations  shall  have  the  right  to  erect  tomb-stones 
for  their  deceased  (friends). 

16.  At  no  time  whatsoever,  (now  and  never),  no  minister,  who- 
ever he  may  be,  shall  have  permission  to  preach  in  this  church, 
except  he  be   a  Christian  Reformed  or   a  Christian  Lutheran 
Minister. 

TRUSTEES.  —  Matthaeus  Koenig,  George  Michael,  Matthias 
Gress,  George  Schortz. 

ELDERS.  —  Adam  Stocker,  [his  X  mark],  Conrad  Georg,  Petei 
Rieser,  Michael  Koehler. 

Which  being  objected  to,  the  plaintiffs  offered  in  evidence,  in 
connection  therewith,  a  deed,  dated  June  10th,  1794,  and  recorded 
25th  June  1794,  from  Sarah  Wistar  to  Matthias  Gress  and  Chris- 
tian Brown,  for  the  premises  on  which  the  Dryland  Church  is 
erected,  as  follows : 

Deed ;  Sarah  Wistar  to  Matthias  Gress  and  Christian  Brown — 
consideration,  £25  —  conveying  to  the  grantees  and  to  their  heirs 
and  assigns,  "  a  certain  tract  or  piece  of  land  situate  in  Nazareth 
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township,  in  the  county  aforesaid,  (on  which  the  German  Lutheran 
and  Reformed  congregations  or  religious  societies  of  the  said  town- 
ship and  its  neighbourhood,  have  erected  a  place  of  worship  called 
the  Dryland  Church,  and  part  thereof  used  by  them  as  a  burial- 
place)  ;  beginning  at  a  post  in  the  middle  of  the  road  leading  from 
Bethlehem  to  Nazareth,  thence  by  the  said  Sarah  Wistar's  500 
acre  tract,  west  31  perches,  to  a  post;  thence  by  other  part  of 
Sarah  Wistar's  100  acre  tract,  whereof  this  is  part,  north  forty 
degrees,east  59  perches  to  a  post,  thence  by  other  land  in  possession 
of  said  congregations,  east  9  perches  to  a  post,  and  south  15  perches 
to  a  post  in  the  middle  of  the  aforesaid  road ;  thence  by  the  same,  south 
twenty-eight  degrees,  west  34  perches,  to  the  place  of  beginning, 
containing  6  acres  and  20  perches,  and  allowance,  &c.  Together, 
&c.  To  have  and  to  hold  to  the  grantees,  their  heirs  and  assigns 
for  ever,  in  trust,  nevertheless,  for  and  as  a  site  for  one  or  more 
houses  of  religious  worship,  and  a  burial-place  for  the  use  of  the 
said  German  Lutheran  and  German  Reformed  congregations  or 
religious  societies  aforesaid.  And  upon  this  further  trust  and 
confidence,  that  they,  the  said  Matthias  Gress  and  Christian 
Brown,  and  the  survivor  of  them,  his  heirs  and  assigns,  shall  and 
will  permit  and  suffer  the  said  premises  hereby  granted,  and  the 
buildings  thereon  erected  and  hereafter  to  be  erected  from  time  to 
time,  and  at  all  times  hereafter,  for  ever,  to  be  at  the  disposal  and 
under  the  care,  regulation  and  management  of  the  said  two  several 
religious  societies  or  congregations  aforesaid,  and  to  and  for  no 
other  use,  intent  or  purpose  whatsoever." 

To  be  followed,  as  they  alleged,  by  proof  of  possession  under 
them,  from  the  date  thereof  to  the  present  time. 

To  the  admission  of  which  deed  and  articles  of  agreement  in 
evidence,  the  defendants  objected,  as  irrelevant  to  the  issue  trying, 
and  that  no  title  in  the  grantors  was  shown,  that  said  articles  of 
agreement  was  no  deed  of  conveyance,  no  grantor  nor  any  title  in 
the  parties  shown,  that  it  was  not  such  a  paper,  the  record  whereof 
was  evidence  within  the  recording  Act.  That  so  much  of  it,  at 
least,  as  related  to  church  government,  was  not  evidence,  and  that 
if  the  paper  were  evidence,  the  original  should  be  produced  or 
accounted  for,  and  that  no  possession  accompanying  it  had  been 
shown. 

The  court,  on  argument,  overruled  the  objection,  and  admitted 
the  deed  and  articles  of  agreement  in  evidence ;  to  which  decision 
of  the  court  the  defendants  excepted,  and  the  court  sealed  a  bill 
of  exceptions. 

It  was  then  admitted  by  the  defendants,  that  Christian  Brown, 
one  of  the  grantees  in  Sarah  Wistar's  deed,  was  dead ;  and  the 
plaintiffs  thereupon  offered  in  evidence  a  deed  dated  the  21st  day 
of  April  1837,  and  recorded  21st  April  1837,  from  Matthias  Gress, 
who  survived  Christian  Brown,  to  Joseph  Unangst  and  Christian 
Brown,  for  the  premises  aforesaid,  as  follows : 
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Deed ;  Matthias  Gress  to  Joseph  Unangst  and  Christian  Brown, 
dated  the  21st  day  of  April,  A.  D.  1837.  Reciting  the  grant  of 
Sarah  Wistar,  the  death  of  Christian  Brown  the  elder,  whereby 
the  trust  vested  in  Matthias  Gress  —  and  that  the  said  Matthias 
Gress  thought  it  expedient,  by  the  power  and  authority  given  unto 
him  by  the  aforesaid  deed  of  trust,  as  the  survivor  of  them,  to 
convey  and  assign  the  same  unto  Joseph  Unangst,  in  trust  for  the 
German  Lutheran  congregation,  and  Christian  Brown  in  trust  for 
the  German  Reformed  congregation  aforesaid,  and  to  their  heirs 
and  assigns  for  ever.  Therefore  the  said  Matthias  Gress,  in  con- 
sideration of  $5,  to  him  in  hand  paid  by  the  said  Joseph  Unangst 
and  Christian  Brown,  conveyed  to  them  and  their  heirs  and  assigns, 
all  that  certain  tract  or  piece  of  land,  &c.,  (the  same  tract  granted 
by  Sarah  Wistar,  mentioned  in  the  aforesaid  deed  from  Sarah 
Wistar  to  Matthias  Gress  and  Christian  Brown),  to  have  and  to 
hold  the  said  tract,  &c.  unto  the  said  Joseph  Unangst  and  Chris- 
tian Brown,  their  heirs  and  assigns  for  ever,  in  trust,  nevertheless, 
for  and  as  a  site  for  one  or  more  houses  of  religious  worship,  and 
a  burial-place  for  the  use  of  the  said  German  Lutheran  and  Ger- 
man Reformed  congregations  or  religious  societies  aforesaid.  And 
upon  this  further  trust  and  confidence,  that  they  the  said  Joseph 
Unangst  and  Christian  Brown,  and  the  survivor  of  them,  their 
heirs  and  assigns,  shall  and  will  permit  and  suffer  the  said  premises 
hereby  granted,  and  the  buildings  thereon  erected  and  hereafter 
to  be  erected,  from  time  to  time,  and  at  all  times  hereafter  for  ever, 
to  be  at  the  disposal,  and  under  the  care,  regulation  and  manage- 
ment of  the  said  two  several  religious  societies  or  congregations 
aforesaid,  and  to  and  for  no  other  use,  intent  and  purpose  whatsoever. 

To  the  admission  of  which  in  evidence,  the  defendants  objected 
that  it  did  not  appear  that  either  Joseph  Unangst  or  Christian 
Brown  had  been  selected  or  chosen  by  either  of  the  congregations 
as  trustees.  That  Matthias  Gress  could  not  convey  the  trust 
estate  without  the  consent  of  the  ceslui  que  trust,  and  that  the 
same  was  not  relevant  to  the  issue  trying. 

The  court  overruled  the  objection,  and  admitted  the  deed  in 
evidence ;  to  which  the  defendants  excepted.  and  the  court  sealed 
a  bill  of  exceptions. 

The  plaintiffs  then  called  George  Frederick  as  a  witness;  to 
whose  competency  the  defendants  objected  on  the  ground  of  inte- 
rest, and  that  he  was  one  of  the  alleged  church  council,  for  whom 
the  plaintiffs  claimed  to  be  trustees ;  which  was  admitted  by  the 
plaintiffs  to  be  the  fact. 

The  court  overruled  the  objection,  and  admitted  the  witness ; 
to  which  the  defendants  excepted,  and  the  court  sealed  a  bill  of 
exceptions. 

The  defendants  offered  to  prove,  by  the  same  witness,  that  John 
G.  Koehler  and  Abraham  Shortz,  were  descendants  of  George 
Shortz  and  George  Koehler,  whose  names  are  alleged  to  be  signed 
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to  the  articles  of  5th  June  1788.  To  which  the  plaintiffs  objected ; 
and  the  court  sustained  the  objection,  and  rejected  the  evidence. 
The  defendants  excepted,  and  the  court  sealed  a  bill  of  exceptions. 

The  defendants  next  offered  to  prove  by  this  witness,  that  from 
time  immemorial,  it  has  been  the  custom  in  the  congregation, 
with  the  assent  of  the  church  council  and  congregation,  to  permit 
any  portion  of  the  congregation  to  have  service  by  a  regular 
Lutheran  minister,  on  funeral,  harvest,  and  other  occasions. 

To  which  the  plaintiffs  objected,  and  the  court,  after  argument, 
sustained  the  objection,  and  rejected  the  evidence ;  to  which  de- 
cision of  the  court  the  defendants  excepted,  and  the  court  sealed 
a  bill  of  exceptions. 

The  plaintiffs  thereupon  offered  in  evidence  a  copy  of  a  bond  of 
indemnity  to  Christian  Brown,  one  of  the  plaintiffs ;  also  a  copy 
of  a  letter  from  Joseph  Unangst,  to  Christian  Brown,  to  which 
the  defendants  objected,  and  the  court  rejected  the  evidence: 
whereupon  Mr  Hepburn,  one  of  the  defendants'  counsel,  addressed 
Mr  Brown,  (he  being  in  court),  and  asked  what  he  did  with  the 
bond :  Mr  Brown  replied  that  he  burned  it  up ;  the  plaintiffs  then 
renewed  their  offer  to  give  the  bond  and  letter  in  evidence,  to  which 
the  defendants  again  objected:  and  the  court,  after  argument, 
overruled  the  objection,  so  far  as  it  related  to  the  admission  of 
the  bond  in  evidence ;  and  admitted  the  bond  to  be  read  in  evi- 
dence ;  and  rejected  the  copy  of  the  letter ;  to  which  decision  of 
the  court,  permitting  the  copy  of  the  bond  to  be  given  in  evi- 
dence, the  defendants  excepted,  and  the  court  sealed  a  bill  of  ex- 
ceptions. 

The  defendants  proposed  to  prove,  by  the  witness,  that  at  the 
meeting  of  the  13th  April  1837,  General  Shinier  misrepresented 
the  contents  of  the  charter,  by  asserting  that  it  contained  provi- 
sions which  are  not  found  in  it.  To  which  the  plaintiffs  objected ; 
and  the  court  sustained  the  objection,  and  overruled  the  evidence. 
To  which  the  defendants  excepted ;  and  the  court  sealed  a  bill  of 
exceptions. 

Charge  of  the  court : 

The  rights  of  the  parties  had  their  origin  in  an  article  of  agree- 
ment dated  the  5th  of  June  1788. 

The  title  to  the  land  was  conveyed  by  Miss  Wistar  to  Gress 
and  Brown,  by  deed  dated  the  10th  of  June  1794.  Gress  and 
Brown  were  the  trustees  of  the  two  congregations,  and  as  such 
held  the  title  to  this  tract  of  land.  Brown  having  died,  Gress,  the 
survivor,  by  his  deed  dated  the  21st  of  April  1837,  conveyed  the 
lands  to  the  plaintiffs,  on  the  same  terms,  and  subject  to  the  same 
trusts  mentioned  in  the  Wistar  deed.  This  last  deed  was  valid, 
and  by  it  the  plaintiffs  succeeded  to  all  the  rights  of  the  original 
trustees.  They  held  the  legal  estate.  The  congregations  have 
the  right  to  use  it  as  stipulated  in  their  articles  of  association. 
The  deed  passed  the  freehold  to  the  plaintiffs,  and  gave  them  the 
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possession,  so  far  as  to  enable  them  to  sustain  an  action  against 
the  wrong-doers. 

The  articles  of  agreement  are  the  guide  to  determine  the  rights 
of  the  two  congregations  and  their  members  to  this  church  pro- 
perty. They  have  so  made  it,  and  we  must  take  it  as  the  inten- 
tion by  which  to  test  their  rights,  in  relation  to  the  preservation 
of  the  property,  and  the  discipline  and  government  of  the  respec- 
tive churches.  It  is  their  fundamental  law  —  a  constitution  to 
limit  and  secure  their  temporal  and  religious  rights  as  associate 
members. 

The  defendants  do  not  deny  their  breaking  open  and  entering 
into  the  church.  They  admit  this,  and  seek  its  justification  under 
their  rights  as  church  members.  Assuming  this  to  be  the  true  and 
legitimate  aspect  of  the  case,  and  it  is  so,  the  only  question  to  be 
decided  is,  have  they  a  right  to  do  what  it  is  proved  they  did  do  'I 

It  is  proved  that  the  object  of  the  defendants,  in  opening  the 
church,  was  to  have  public  worship  in  it.  By  the  articles  of  agree- 
ment, which  are  the  law  of  the  church,  the  consent  of  the  regular 
minister  and  vestry  is  necessary  to  give  a  right  to  preach  in  this 
church.  The  church  council  is  the  only  power  to  elect  a  minister, 
in  case  of  vacancy,  or  to  remove  one  in  case  of  misbehaviour.  If 
the  office  of  minister  is  filled,  no  one  can  preach  in  this  church 
except  by  his  consent,  and  that  of  the  vestry.  If  the  office  of 
minister  is  vacant,  no  one  can  preach  there  except  by  consent  of 
the  council. 

Was  the  office  of  minister  full  ?  If  so,  had  the  defendants  per- 
mission to  enter  from  the  minister  and  vestry  ?  If  they  had,  they 
are  justified.  Was  the  office  of  minister  vacant  ?  If  so,  had  they 
the  permission  of  the  other  branches  of  the  church  council  ?  If 
they  had,  they  are  justified.  Unless  they  had  permission  in  one 
of  the  two  cases  just  stated,  they  had  no  right  of  entry  ;  and  your 
verdict  must  be  against  them. 

In  sustaining  their  defence,  the  defendants  must  stand  on  the 
strength  of  their  own  right.  Their  legal  defence  must  consist  in 
their  own  right;  and  if  they  fail  to  establish  this,  a  want  of  right 
in  their  opponents'  church  organization  will  not  help  them.  The 
plaintiffs  have  the  legal  title,  and  may  wield  it  so  as  to  correct  a 
violation  of  right  by  either  contending  branch  of  this  church. 

The  great  inquiry  is  as  to  the  right  of  the  defendants ;  and  all 
the  testimony  on  this  point,  or  as  far  as  it  relates  to  the  facts,  is 
left  to  you :  you  heard  it  all,  and  will  decide  it  for  yourselves. 

Under  what  right  did  the  defendants  enter?  Was  it  by  the 
consent  of  the  vestry,  or  was  it  under  the  charter  ?  You  will 
decide  this  point. 

The  disclaimer  of  Christian  Brown,  and  his  consent,  does  not 
aid  the  defendants.  The  Supreme  Court  has  decided  that  this 
gives  no  right,  affords  no  protection,  and  does  not  interfere,  in  any 
way,  so  as  to  impair  or  defeat  this  action. 
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In  answer  to  the  defendants'  point,  we  say  that  the  trustees  in 
the  deed,  and  much  less  one  of  them,  could  not  give  permission  to 
place  a  clergyman  in  that  church.  This  could  be  done  only  in  the 
way  prescribed  in  the  agreement ;  and  with  this  the  legal  trustees 
have  nothing  to  do. 

If  the  defendants  entered  in  right  of  their  charter,  then  it 
becomes  material  to  determine  what  rights  this  instrument  gave 
them. 

When  this  case  was  formerly  tried  before  this  court,  I  considered 
this  subject,  and  will  now  repeat  to  you  what  I  then  said  to  the 
jury,  as  nothing  has  since  taken  place,  that  tends  to  change  my 
opinion  on  this  point. 

A  religious  community  such  as  this  was  constituted  by  its 
articles  of  association  might  alter  its  rules  and  regulations.  This 
change  might  be  effected  by  an  Act  of  incorporation  legally 
invoked.  How  should  this  be  done?  It  must  be  done  by  the 
congregation.  The  congregation  should  be  notified.  As  being 
preparatory  to  a  change  in  their  constitutional  existence,  the 
object  of  convening  the  meeting  should  be  communicated  in  the 
notice.  This  would  apprise  the  members  of  what  was  to  be  done, 
and  if  they  did  not  attend,  they  could  not  complain.  When  thus 
assembled,  the  decision  of  the  majority  would  be  binding.  There 
is  no  other  way  of  determining  questions  in  such  a  community 
unless  their  articles  or  rules  directed  some  other  mode.  Here  no 
other  rule  was  directed. 

Here  there  is  a  total  absence  of  all  the  evidence  requisite  to 
establish  that  the  congregation  ever  agreed  to  or  authorized  any 
one  to  make  and  obtain  this  charter.  No  meeting  was  ever  called, 
no  notice  was  ever  given  to  the  congregation  on  the  subject  of  this 
charter.  Those  in  favour  of  it  knew  it,  no  doubt ;  but  those 
opposed  to  it  were  designedly  kept  in  utter  ignorance  of  what 
was  in  progress.  I  may  safely  ask,  where  is  the  evidence  that  the 
congregation  ever  decided  that  this  charter  should  be  obtained? 
The  absence  of  all  evidence  on  this  point  is  sufficient  to  warrant 
the  conclusion,  that  no  such  proposition  was  ever  submitted  to  the 
action  of  the  congregation. 

When  or  how  this  charter  was  concocted  we  have  not  been 
informed ;  all  we  know  of  it  is  that  it  was  carried  around  through 
the  country,  and  the  signatures  which  are  to  it  were  thus  obtained. 
This  is  not  the  assent  which  is  necessary  to  bind  the  congrega- 
tion. It  would  bind  those  who  signed  it,  but  beyond  this  it  would 
not  bind  any  other  member  of  the  congregation.  Here  no  delibe- 
ration or  act  of  the  members  was  had  jointly,  touching  this  char- 
ter. There  was  no  joint  consultation  or  discussion  by  the  members 
on  the  subject,  nor  was  there  any  opportunity  for  that  joint  deli- 
beration, advice,  consultation,  discussion,  and  action  by  the  mem- 
bers of  this  church,  by  which  they  ought  to  be  bound.  It  is 
altogether  idle  and  repugnant  to  good  sense  and  moral  honesty  to 
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tell  men  that  those  who  were  opposed  to  this  charter  might  have 
followed  it  to  the  Supreme  Court,  at  Philadelphia,  and  to  the  exe- 
cutive at  Harrisburg.  They  were  not  bound  to  pursue  its  trail 
in  obtaining  this  public  highway  assent  of  part  of  the  members, 
nor  before  the  Supreme  Court,  and  executive.  To  obtain  the 
assent  of  the  members  at  one  time  and  another  at  a  different  time, 
successively  and  in  detail,  will  not  bind  the  congregation,  unless 
every  member  should  assent  to  it.  It  would  not  bind  him  who 
did  not  assent  to  it. 

The  members  should  have  been  assembled  in  congregational 
counsel.  They  should  have  deliberated  jointly.  They  should 
have  acted  unitedly.  They  should  have  expressed  their  assent 
and  dissent  in  their  associate  capacity,  and  then  the  result  duly 
announced,  would  have  been  binding  upon  all  the  members.  Any 
other  mode  of  proceeding  would  be  subversive  of  the  first  prin- 
ciples of  justice,  and  leave  no  safety  to  the  members. 

If  I  am  right  in  what  I  have  said,  this  charter  neither  alters 
nor  diminishes  the  rights  of  those  who  did  not  agree  to  it.  It, 
therefore,  can  have  but  little,  if  any,  operation  in  this  cause.  It 
gave  those  who  are  parties  to  it  no  right  against  the  other  mem- 
bers, who  are  not  parties  to  it.  As  to  these,  it  is  inoperative.  I 
do  not  think,  however,  that  the  obtaining  the  charter  made  the 
parties  to  it  aliens  to  the  church.  They  did  not  thereby  relin- 
quish church  property,  nor  abdicate  church  membership.  They 
still  cling  most  pertinaciously  to  both.  They  did  not  set  up 
adverse  to  the  church,  nor  did  they  claim  the  right  to  exclude 
their  differing  brethren. 

The  charter  was  irregularly  obtained,  and  does  not  annul  the 
fundamental  rules  of  the  church,  as  found  in  their  articles  of  asso- 
ciation, as  to  those  who  are  not  parties  to  it. 

To  this  charge  the  defendants  excepted. 

Errors  assigned : 

1.  The  court  erred  in  their  decisions  noted  in  the  several  bills 
of  exceptions. 

2.  In  all  they  said  relative  to  the  deed  from  M.  Gress,  and  the 
rights  acquired  thereunder. 

3.  In  what  they  said  about  the  articles  of  agreement. 

4.  In  charging  the  jury,  that  the  only  question  in  the  cause 
was,  had  defendants   a  right  to  do  what   it  was  proved  they 
did  do. 

5.  In  saying  that  if  the  office  of  minister  was  vacant,  no  one 
could  preach  there  except  by  consent  of  church  council. 

6.  In  charging  that  unless  defendants  had  such  permission  the 
verdict  must  be  against  them. 

7.  In  what  they  say  of  the  non-effect  of  the  disclaimer  and  con- 
sent of  Christian  Brown. 

8.  In  all  that  was  said  relative  to  the  charter  and  the  rights  of 
the  parties  thereunder. 
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9.  In   the  answer   to   the   point   propounded   by   defendant's 
counsel. 

10.  In  the  whole  tenor  of  the  charge  which  recognised  the 
plaintiff's  right  to  recover  under  the  evidence  in  the  cause. 

The  case  was  argued  by 

Maxwell  and  Porter,  for  the  plaintiffs  in  error ;  and, 

Brown  and  Hepburn,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  merits  of  this  case  having  been  already 
discussed  and  decided  upon  by  this  court,  on  the  former  writ  of 
error,  it  would  be  superfluous  to  travel  over  the  same  ground 
again.  It  is  necessary  chiefly  to  notice  the  bills  of  exception. 

1.  The  first  error  assigned  is  to  the  admission  in  evidence  of 
the  certified  copies  from  the  recorder's  office,  of  the  articles  of 
agreement,  or,  as  they  are  entitled,  Rules  of  the  Lutheran  congre- 
gation of  the  Dryland  church.  The  objection  is,  that  they  are 
not  such  a  deed  or  writing  as  comes  within  the  recording  Acts. 
The  Act  of  1775  directs  the  recording  of  all  deeds  and  conveyances 
of  and  concerning  lands,  tenements  or  hereditaments,  or  whereby 
the  same  may  be  any  way  affected  in  law  or  equity.  And  by  the 
sixth  section,  the  recorder  is  to  make  entry  in  a  book,  of  every 
deed  or  writing  brought  into  his  office  to  be  recorded.  In  Hell- 
man  v.  Hellman,  (4  Rawle,  444),  it  is  stated  by  Mr  Justice  Ken- 
nedy, in  delivering  the  opinion  of  the  court,  that  by  the  use  of  the 
term  writing,  it  is  shown,  that  it  was  not  intended  to  restrict  the 
meaning  of  the  term  "conveyances,"  to  deeds;  so  that  convey- 
ances not  under  hand  and  seal,  of  and  concerning  lands,  or 
whereby  they  may  be  affected  in  law  or  equity,  may  be  recorded, 
after  being  duly  proved  or  acknowledged :  and  that  such  deeds, 
conveyances  and  writings,  as  pass  or  create  an  interest  or  right 
of  some  kind  in  land,  are  within  the  act.  Nothing,  it  is  believed, 
is  more  common  than  to  record  articles  of  agreement  for  the  sale 
or  settlement  of  lands,  or  for  creating  or  declaring  an  interest 
therein.  The  present  instrument,  whether  called  a  species  of 
conveyance,  declaration  of  trust,  or  article  of  agreement,  concerns 
the  title  to  land,  and  the  regulations  embraced  by  it  relate  to  the 
ownership  and  mode  of  enjoying  land  and  buildings  thereon.  It 
begins  by  reciting,  that  the  two  congregations  had  built  the  church 
— that  they  had  taken  up  7  or  8  acres  of  land — that  it  was  to  remain 
in  them  and  their  successors'  possession  for  ever.  It  then  describes 
its  boundaries  and  site.  It  proceeds  to  declare,  that  no  more  than 
one  church  and  school-house  in  common  are  to  be  erected,  the 
persons  who  are  to  pay  for  them,  the  number  of  trustees,  and  how 
they  and  the  minister  of  the  church  are  to  be  chosen ;  the  modes 
of  conducting  public  worship  there,  the  rights  in  the  church,  and 
method  of  repairing  the  buildings  and  erecting  tomb-stones.  The 
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instrument  therefore,  we  think,  comes  within  the  denomination  of 
"  writings  by  which  lands  may  be  affected  in  law  or  equity," 
inasmuch  as  it  declares  the  title  of  the  owners,  defines  and  fixes 
their  respective  rights  in  the  lands  and  buildings,  and  regulates 
the  terms  and  manner  in  which  they  are  to  be  for  ever  thereafter 
held  and  enjoyed. 

As  to  the  deed,  it  is  rather  in  nature  of  a  deed  of  confirmation, 
than  one  under  which  the  title  to  the  land  was  claimed  and  held. 
It  is  long  subsequent  to  the  articles,  which  are  themselves  subse- 
quent to  the  taking  up  and  improving  the  land,  the  title  to  which 
would  seem  to  have  begun  by  occupancy  or  settlement ;  for  they 
recite  that  they  had  taken  up  the  land,  which  seems  to  mean  as 
ground  considered  and  deemed  vacant.  The  effect  of  the  deed, 
considering  it  was  produced  by  the  church  as  having  been  accepted 
and  acted  on  by  them,  was,  to  create  trustees  to  hold  for  the  ben- 
efit of  the  congregations  having  already  a  title  by  settlement. 
These  instruments  were  accompanied  by  ancient  and  continued 
possession  under  them,  for  more  than  21  years,  and  would  there- 
fore constitute  a  title,  at  least  prima  facie. 

2.  It  is  objected,  that  Gress  could  not  convey  without  the  con- 
sent of  the  cestuis  que  trust.     But  the  power  to  convey  passes  by 
the  grant  to  Brown  and  Gress,  their  heirs  and  assigns ;  and  Gress 
being  the  survivor,  could,  in  the  absence  of  any  proceeding  to 
control  him,  assign  to  another  trustee. 

3.  The  admission  of  George  Frederick  as  a  witness,  was  objected 
to.     Had  it  then  appeared,  as  it  subsequently  did,  that  he  was 
one  of  the  parties  concerned  in  bringing  and  carrying  on  this  suit, 
the  objection  would  have  been  tenable.     But  there  is  nothing  in 
the  circumstance  of  his  being  one  of  the  church  council  which  has 
that  effect.     It  does  not  appear  that  as  such  he  had  any  interest 
in  the  event  of  this  suit,  or  would  be  personally  affected  by  its 
result. 

4.  The  fourth  objection  is  to  the  rejection  of  evidence  that 
Koehler  and  Shortz  were  descendants  of  Koehler  and  Shortz, 
whose  names  were  alleged  to  be  signed  to  the  articles  of  June, 
1788.     It  does  not  appear  how  this  was  pertinent  to  the  case  in 
any  way,  and  if  received,  would,  as  far  as  we  can  judge,  have 
been  immaterial  to  the  case. 

5.  Evidence  of  the  custom  was  rightly  rejected.    It  was  by  the 
articles  and  deed  the  rights  of  the  parties  were  to  be  tested. 

6.  We  think  the  copy  of  the  bond  of  indemnity  was,  under  the 
circumstances,  admissible  as  secondary  evidence,  the  obligee  who 
had  the  original  in  his  custody  having  admitted  in  court,  when 
called  upon  to  produce  it,  that  he  had  burned  it.     Although  his 
name  was  necessarily  used  in  the  suit,  yet  he  had  disclaimed  it, 
and  was  in  an  adverse  position  to  the  plaintiffs. 

The  7th  and  8th  aie  the  same.  This  evidence  was  also  pro- 
perly overruled.  It  led  to  nothing.  It  did  not  prove  whether  the 
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charter  would  have  been  accepted,  if  General  Shimer  had  not, 
as  was  alleged,  misrepresented  its  contents.  And  if  that  might 
be  conjectured,  it  was  only  by  the  acts  of  the  meeting,  their  mea- 
sures could  be  legally  determined. 

We  concur  in  the  positions  laid  down  by  the  court  below,  as  to 
the  effect  of  the  charter. 

Judgment  affirmed. 


Pugh  against  Good. 

Delivery  of  possession  of  land,  in  pursuance  of  a  parol  contract,  amounts  to 
part  performance,  and  the  vendee,  as  well  as  the  vendor,  may  insist  on  specific 
execution  of  the  contract. 

Therefore  if  in  such  case  one  authorized  by  the  vendor  to  deliver  the  possession 
to  the  vendee,  takes  a  lease  of  the  land  from  the  vendee,  and  enters  into  actual 
possession,  there  is  an  equitable  estate  in  the  lessor,  which  is  bound  by  a  judg- 
ment against  him. 

The  doctrines  of  the  English  chancellors,  concerning  part  performance  of  parol 
contracts  for  land,  have  been  adopted  as  the  law  of  Pennsylvania,  under  our  Act 
of  Assembly  against  frauds  and  perjuries,  notwithstanding  the  omission  in  the 
latter  of  the  4th  Section  of  the  English  statute. 

THIS  was  an  appeal  from  the  decree  of  the  Common  Pleas 
of  Bucks  county,  distributing  the  fund  in  the  sheriff's  hands  arising 
from  the  sale  of  the  defendant's  real  estate  under  a  writ  of  vendi- 
tioni  exponas,  at  the  suit  of  John  B.  Pugh.  The  facts  of  the  case 
are  as  follows :  On  the  28th  of  June  1836,  Edwin  Yerkes  executed 
a  deed  in  fee  simple  to  Chalkley  Good,  for  a  lot  in  Bucks  county, 
designated  the  Shop  Lot ;  and  on  the  29th  of  June  1836,  Evelina 
Burson  entered  a  judgment  on  a  bond,  with  warrant  of  attorney, 
in  the  Common  Pleas  of  Bucks  county,  against  Chalkley  Good,  for 
$275.  The  1st  day  of  April  1837,  Edwin  Yerkes  executed  a  deed 
to  Good  for  another  lot  in  Bucks  county,  designated  the  House 
Lot;  and  on  the  5th  day  of  July  1837,  J.  B.  Pugh,  the  appellant, 
entered  in  the  Common  Pleas  of  Bucks,  a  judgment  on  a  bond, 
with  warrant  of  attorney  against  Good,  for  8335.  July  17th,  1837, 
Edwin  Yerkes  &  Co.  also  entered  judgment  in  the  same  court 
against  the  same  defendant,  for  $389,  on  a  bond,  with  warrant  of 
attorney  dated  April  3d,  1837.  Both  lots  were  sold  under  the 
venditioni  exponas  issued  by  John  B.  Pugh  to  December  term  1838. 
The  proceeds  of  the  sale  of  the  shop  lot  were  paid  to  Evelina  Burson, 
on  her  judgment,  leaving  a  balance  due  her  of  about  $70;  which 
sum  she  claimed  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
house  lot.  Her  right  to  it  was  disputed  by  John  B.  Pugh,  who  also 
claimed  it  by  virtue  of  his  judgment.  It  was  admitted,  that  if  Eve- 
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lina  Burson  be  entitled  to  the  money  claimed  by  her,  there  will 
be  no  fund  to  pay  Pugh's  judgment.  A  rule  was  taken  by  Eve- 
lina Burson,  in  the  court  below,  to  show  cause  why  she  should  not 
take  out  of  the  sheriff's  hands  the  balance  due  on  her  judgment. 
The  following  depositions  were  read  on  the  argument  of  the  rule. 

Edwin  Yerkes  affirmed  that  he  contracted  to  sell  the  house  lot  (now 
owned  by  plaintiff),  to  Chalkley  Good,  on  or  about  the  1st  of  April 
1835.  The  contract  was  a  verbal  one.  The  defendant  took  pos- 
session of  the  said  lot  at  the  time  of  the  contract.  He  was  to  give 
me  $100  for  the  lot.  I  charged  him,  on  the  1st  of  April  1836, 
with  one  year's  interest.  I  rented  the  lot  of  him  for  pasture,  at 
the  time  of  the  contract,  and  allowed  him  $2.50  for  the  one  year's 
rent.  I  made  the  contract  with  Chalkley  Good,  as  the  agent  for 
my  father  for  the  shop  lot :  the  contract  for  that  lot  was  verbal, 
and  entered  into  after  the  contract  made  for  the  house  lot ; — don't 
remember  the  exact  time. 

Cross-examined. — I  don't  recollect  which  of  the  two  deeds  was 
for  plaintiff's  lot ;  my  impression  is  that  the  deed  made  by  my 
father  was  for  the  shop  lot.  I  made  the  contract,  for  both  lots, 
with  Chalkley  Good,  as  the  agent  of  my  father.  After  I  sold  the 
lot  to  Chalkley,  he  talked  of  putting  it  in  with  potatoes ;  but  I  told 
him  he  had  better  rent  it  to  me,  for  pasture,  as  it  was  not  enclosed. 

Chalkley  Good.  It  was  in  the  year  1835  I  contracted  with 
Edwin  Yerkes  for  the  purchase  of  the  house  lot.  I  took  possession 
of  the  lot,  and  paid  interest  for  the  purchase  money  from  the  time 
the  bargain  was  made ;  it  was  a  verbal  contract.  I  was  to  give 
$100  for  it.  I  gave  a  judgment  bond  to  Yerkes  for  $389,  which 
is  still  unpaid.  Yerkes  and  I  had  a  settlement,  and  I  gave  him  a 
judgment  for  $389.  The  judgment,  I  think,  was  given  to  the  firm 
of  Yerkes  &  Co.  I  had  an  account  against  Yerkes,  after  the  pur- 
chase of  the  lot.  I  paid  Yerkes  money  on  account,  after  the  pur- 
chase of  the  lot ;  I  think,  upwards  of  $100.  I  think  the  deed  I  got 
from  Harman  Yerkes  was  for  the  shop  lot.  I  paid  for  the  shop 
lot  out  of  the  money  I  got  of  E.  Burson ;  but  don't  know  that  I 
paid  any  of  said  money  for  house  lot. 

After  argument,  the  court  directed  the  rule  to  be  made  abso- 
lute ;  and  J.  B.  Pugh  entered  this  appeal,  and  assigned  for  error, 
that  the  court  erred  in  directing  the  rule  to  be  made  absolute. 

Ross,  for  the  appellant. 
Dubois,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  requires  but  a  glance  at  the  decisions  of  this 
court,  to  see  that  we  have,  from  the  first,  implicitly  followed  the 
decisions  on  the  British  Statute  of  Frauds,  as  guides  to  the  inter- 
pretation of  what  we  supposed  to  be  our  own.  The  British  Sta- 
tute, though  prior  to  Mr  Penn's  charter,  seems  not  to  have  been 
considered  as  extended  to  Pennsylvania;  and  our  own  Statute 
in.  —  8 
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was  enacted  so  late  as  1772 ;  yet  it  may  be  doubted  whether 
before  that  time  a  legal  estate  of  freehold  might  not  have  been 
created  here  by  livery  and  seisin,  or  by  a  parol  conveyance. 
However  that  may  be,  we  find,  in  Thomson  v.  White,  (1  Dall.  420), 
which  was  determined  in  1789,  Chief  Justice  M'Kean  copiously 
quoting  the  decisions  on  the  British  Statute,  and  declaring,  in  ac- 
cordance with  their  spirit,  that  as  the  Act  of  Assembly,  as  well 
as  the  Statute,  was  made  to  prevent  frauds  equally  with  perjuries, 
it  should  be  expounded  liberally  and  beneficially,  "  for  the  sup- 
pression of  cheats  and  wrongs."  "  Whether  the  Courts  of  Chan- 
cery," said  Chief  Justice  Tilghman,  in  Ebert  v.  Wood,  (1  Binn. 
218),  "  have  gone  further  than  they  ought,  in  thus  giving  efficacy 
to  a  parol  agreement  concerning  land,  we  do  not  think  ourselves 
at  liberty,  now,  to  inquire,  because  the  principles  I  have  mentioned 
have  been  adopted  by  this  court,  and  long  considered  the  law  of 
the  land ;  and  to  question  them  now,  would  shake  many  titles 
acquired  under  their  authority."  "  It  is  too  late,"  said  Mr  Justice 
Yeates,  in  Smith  v.  Patton,  (1  Serg.  <£•  Rawle  84),  "  to  inquire,  at 
this  day,  into  .the  propriety  of  our  adoption  of  the  British  decisions, 
that  agreements,  in  part  executed,  are  taken  out  of  the  Statute  of 
Frauds  and  Perjuries.  Statutes  made  to  prevent  frauds,  are  not 
designed  to  protect  them.  Wanting  a  Court  of  Chancery,  we  have 
admitted  its  rules,  in  certain  cases,  to  prevent  an  absolute  failure 
of  justice,  although  we  differ  in  the  mode  of  relief.  A  system  has 
thus  grown  to  maturity,  established  by  repeated  decisions,  and 
recognised  by  the  constitution,  as  the  chancery  powers  usually 
exercised  in  the  courts  of  law."  Other  dicta  of  the  sort  might  be 
cited ;  but  as  the  Judges  whose  sentiments  I  have  quoted  were 
among  the  foremost  of  those  who  laid  the  foundations  of  our  juris- 
prudence, I  submit  that  their  authority  alone  ought  to  restrain  us 
from  catching  at  an  accidental  difference  of  enactment,  in  order  to 
sever  our  interpretation,  in  other  respects,  from  that  of  the  British 
chancellors,  on  a  supposition,  whether  founded  or  not,  that  they 
went  originally  too  far,  especially  as  our  legislature,  in  following 
the  words  of  their  Statute,  as  far  as  the  circumstances  of  our  pro- 
perty would  permit,  must  have  had  in  view  the  benefit  to  be  de- 
rived from  a  settled  construction.  That  the  British  construction 
was,  in  fact,  adopted,  is  shown  by  the  preceding  quotations ;  and, 
indeed,  we  cannot  open  one  of  our  cases  on  the  subject,  without 
being  satisfied  of  the  fact,  that  no  difference  between  part  perform- 
ance under  the  original  Statute,  and  part  performance  under  our 
imperfect  copy  of  it,  has  before  been  attempted  ;  or  without  seeing 
that  British  precedents,  for  such  a  case,  have  been  as  freely  ap- 
pealed to  as  our  own.  The  only  apparent  exception  to  this,  is 
found  in  Todd  v.  Pfoutz,  (3  Yeates  179),  in  which  it  was  said,  that 
the  English  cases  of  specific  performance  are  not  strictly  appli- 
cable to  agreements  of  considerable  standing  here,  where  lands 
are  less  stationary  in  value  than  they  are  in  an  old  country ;  but 
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that  was  evidently  said  with  a  view,  not  to  what  constitutes  part 
performance  under  the  Statute  of  Frauds,  but  to  laches  which 
would  induce  a  chancellor  to  withhold  his  assistance  from  the 
execution  of  the  contract,  independently  of  it. 

But,  as  regards  part  performance,  what  reason  was  there  for  a 
difference  of  construction  originally  1  Our  Statute  is  a  transcript 
of  the  first  three  sections  of  the  British  Act ;  but  what  is  thought 
to  be  of  importance  is,  it  omits  the  fourth  section,  which  declares, 
that  "  no  action  shall  be  brought  to  charge  any  person,  upon  ^ny 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any  inter- 
est in  or  concerning  them  —  unless  the  agreement,  on  which  such 
action  shall  be  brought,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  person  thereunto 
by  him  properly  authorized ;"  and  hence  it  is  thought,  by  some, 
that  there  is  less  occasion  for  departing  from  the  letter,  here,  than 
there  is  in  England,  where  an  action  at  law  for  the  breach  of  the 
contract  is  prohibited.  But  was  it  ever  doubted,  that  if  the  con- 
tract had  never  been  decreed  specifically,  compensation  must 
necessarily  have  been  given,  as  an  equivalent  for  it,  by  the  Courts 
of  Equity,  to  which  the  letter  of  the  section  did  not  extend  ? 
Those  who  object  entirely  to  the  doctrine  of  specific  execution  for 
part  performance,  do  so  on  the  ground  that  the  proper  relief  would 
be  compensation,  in  all  cases,  and  nothing  else.  Such,  at  least, 
was  the  notion  of  Lord  Alvanley,  in  Forster  v.  Hale,  (3  Fez.  713). 
Had,  therefore,  the  fourth  section  of  the  British  Statute  been 
enacted  here,  compensation  must  have  been  attainable  in  our  courts 
by  an  equitable  action,  not  indeed  "  upon  the  contract,"  as  for- 
bidden by  the  statute,  but  collateral  to  it ;  and  as  readily  as  it 
could  be  by  a  bill  in  equity,  for  which  we  have  often  made  such 
an  action  a  substitute;  for  no  community  could  long  bear  the 
oppression  of  an  unflinching  enforcement  of  this  section.  The 
justice  of  this  remark  is  put  in  a  strong  light,  by  Mr  Justice 
Huston,  in  Clarke  v.  Vankirk,  (14  Serg.  fy  Rawle  354).  I  take  it, 
therefore,  that  an  equitable  action  to  restore  the  parties  to  their 
former  condition,  would  have  lain  from  the  necessity  of  the  case. 

But  what  is  of  infinitely  more  importance  is  the  undoubted  fact 
that  it  is  exclusively  on  the  prohibitory  effect  of  this  same  omitted 
section  that  resistance  to  specific  execution  for  part  performance 
has  ever  been  made  in  the  British  Courts;  on  what  prohibition  it 
has  been  made  in  ours,  is  nowhere  distinctly  asserted ;  but  the 
want  of  a  statute  foundation  for  such  resistance,  certainly  does 
not  add  to  its  force.  I  know  not  whether  this  very  material  fact 
has  occurred  to  the  profession.  I  incline  to  think  that  no  differ- 
ence of  enactment  betwixt  the  British  Statute  and  our  own  in 
regard  to  executory  sales  of  land,  has  been  suspected ;  yet  nothing 
is  more  certain  than  that  the  whole  doctrine  of  part  performance 
rests  on  this  fourth  section  in  the  British  Courts,  for  no  other  part 
of  their  statute  makes  writing  essential  to  the  validity  of  such 
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sales.  The  first  section,  indeed,  like  our  own,  declares  estates 
created  by  livery  and  seisin,  or  by  parol,  to  be  of  no  greater  effect 
in  law  or  in  equity  than  estates  at  will ;  but  that  plainly  regards 
conveyances  or  contracts  executed,  and  not  contracts  executory, 
whose  enforcement  requires  the  power  of  a  chancellor.  Mr 
Roberts,  Mr  Newland,  and  perhaps  every  other  writer  on  the 
statute,  have  arranged  the  cases  on  the  subject  of  part  perform- 
ance under  the  fourth  section,  while  the  cases  of  conveyances 
executed  have  been  arranged  by  them  under  the  first.  The  one 
annuls  a  parol  agreement  for  a  written  conveyance,  while  the 
other  annuls  a  parol  bargain  and  sale  which  had  been  entirely 
valid  during  the  interval  between  the  statute  of  uses  and  the 
statute  of  enrolments,  (2  Inst.  675},  and  which,  by  reason  of  the 
customs  and  privileges  of  certain  boroughs,  had  not  been  entirely 
cut  up  before  the  Act  in  question,  (Roberts  on  Frauds,  270).  Nor 
did  any  act  at  the  time  of  our  own  Statute  of  Frauds  require  all 
conveyances  in  Pennsylvania  to  be  in  writing  without  exception. 
But  that  the  fourth  section  is  the  one  which  bears  on  executory 
sales  of  land  in  England,  is  shown  by  Whitbread  v.  Brochhurst, 
(1  Bro.  Ch.  Rep.  416),  in  which  the  case  was  made  to  turn  dis- 
tinctly on  it,  and  in  which  Lord  Thurlow  said,  "  that  though  this 
clause  of  the  statute  declares  that  no  action  shall  be  sustained  on 
any  contract  or  sale  of  land  unless  the  agreement  shall  be  in 
writing,  and  attended  with  the  forms  therein  required,  yet  that 
the  court  had  adopted  the  provisions  of  the  statute  so  far  as  to 
permit  it  to  be  pleaded  to  bills  for  the  performance  of  agree- 
ments." (S.  P.  1  Powel  on  Contr.  270.)  No  English  lawyer 
would  have  thought  of  putting  such  a  case  on  any  other  founda- 
tion ;  and  had  it  not  been  for  the  existence  of  that  section,  we 
should  never  have  heard  of  an  objection  to  the  specific  enforce- 
ment of  a  sale  of  land,  merely  because  the  agreement  rested  in 
parol.  Yet  I  would  not  have  it  thought  for  an  instant  that  such 
an  agreement  must  necessarily  be  enforced  here  in  all  cases,  or 
that  it  does  not  stand  on  the  same  footing  by  force  of  our  deci- 
sions, as  it  does  in  England  by  force  of  the  statute.  I  would 
account  for  the  existence  of  the  doctrine  here  as  we  account  for 
that  provision  of  the  3  and  4  Anne,  which  gives  the  drawee  of  a 
promissory  note  an  action  on  it,  though  the  other  parts  of  that 
statute  have  been  supplied  by  an  Act  of  our  own ;  and  like  that 
provision,  I  would  hold  the  particular  clause  in  the  fourth  section 
of  the  British  Statute  of  Frauds  to  have  been  extended  here  by 
adoption,  had  not  this  court,  very  inconsistently  I  think,  held  it 
otherwise  in  Bell  v.  Andrews,  (4  Dall.  152.)  As  it  is,  we  must 
take  that  clause  with  its  equitable  exceptions  to  be  part  of  our 
peculiar  common  law  adopted  in  analogy  to  the  British  Statute, 
as  we  take  the  doctrine  of  charitable  uses  to  be  adopted  in  analogy 
to  the  statute  of  that  name;  or  if  it  must  necessarily  have  a 
statute  foundation,  we  must  forcibly  engraft  it  on  that  clause  of 
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our  Act  which  limits  the  effect  of  a  parol  conveyance  to  the  crea- 
tion of  an  estate  at  will,  though  there  be  great  difficulty  in  doing 
this :  for  though  the  words  are  that  such  an  estate  shall  have  no 
greater  effect  "  in  law  or  equity"  the  purpose  was  not  to  prevent 
chancery  from  adding  the  legal  title  to  an  equitable  estate;  for  the 
Legislature  were  dealing,  not  with  an  agreement,  but  with  what 
was  already  a  legal  title.  Beside,  if  the  purpose  had  been  to 
prohibit  a  parol  agreement,  it  would  have  been  equally  attained 
by  declaring  it  invalid  at  law,  as  was  done  by  the  fourth  section 
of  the  British  Statute;  and  the  addition  of  the  words  "  in  equity," 
seems  to  be  one  of  those  redundancies  which  are  common  in  the 
language  of  legislation.  But  whether  we  take  the  doctrine  of 
part  performance  to  be  an  emanation  from  the  interpretation  of 
the  omitted  British  section,  or  an  exception  to  the  letter  of  our 
own ;  it  is  certain  that  no  positive  injunction  is  more  unnecessarily 
violated  by  it  here  than  it  is  in  England.  Indeed,  the  difficulty 
with  us  is  not  so  much  to  avoid  such  a  violation,  as  to  discover 
any  rule  of  positive  enactment  which  might  be  the  subject  of  it ; 
and  our  courts  ought  not,  therefore,  on  that  account,  to  feel  them- 
selves the  more  trammelled  in  the  administration  of  equitable 
relief. 

Now  though  it  was  held  by  this  court  in  the  case  of  Mien's 
Estate,  (1  Watts  4*  Serg.  383),  that  delivering  possession  of  a  por- 
tion of  the  land,  is  not  part  performance,  and  though  it  seems  to 
have  been  conceded  there  that  delivery  of  the  whole  would  be  so, 
yet  the  point  has  not  till  now  come  before  this  court  directly  for 
adjudication.  Considering  the  question  then  to  be  an  open  one 
as  respects  our  own  decisions,  it  is  a  concession  to  those  who  doubt 
the  propriety  of  specific  performance  in  every  case,  to  put  it  on 
the  basis  of  the  fourth  section  of  the  British  statute,  but  for  which, 
a  parol  contract  of  sale  might  be  enforced,  whether  it  were  partly 
executed  or  not.  But  the  authorities  make  short  work  with  the 
question  even  on  that  ground.  It  would  be  a  waste  of  time  at  the 
end  of  150  years  from  the  first  enactment,  to  pass  the,  cases  in 
review  in  order  to  arrive  at  its  interpretation,  when  their  results 
have  been  so  carefully  collected  by  the  text  writers.  Now  that 
delivery  of  possession  alone  is  part  performance,  has  been  affirmed 
in  1  Pow.  on  Contr.  299  ;  Newland  on  Contr.  181 ;  Sugd.  on  Vend. 
105 ;  1  Fonb.  175 ;  1  Mad.  Ch.  303 ;  Roberts  on  Frauds  147 ;  4  Kent 
451 ;  and  2  Story's  Eq.  Jurisp.,  ch.  18,  §  761.  "Whether  posses- 
sion be  an  unequivocal  act  amounting  to  part  performance,"  said 
Lord  Manners  in  Kine  \.  Balfe,  (2  Ball  4*  Beatty  174),  "must 
depend  on  the  transaction  itself.  If  it  be  distinctly  referred  to 
the  contract  alleged  in  the  pleadings,  I  think  no  case  has  denied 
that  it  is  part  performance :  the  defendant  is  protected  from  lia- 
bility as  a  trespasser,  and  the  plaintiff  is  disabled  from  dealing 
with  any  other  person."  After  the  concurrent  opinions  of  such 
men,  brought  down,  as  in  the  last  case,  to  a  recent  period,  it 
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would  be  presumptuous  in  me  to  defend  the  cases  on  original 
grounds ;  but  it  is  proper  to  remark,  that  one  of  the  arguments 
against  making  possession  part  performance,  is  weakened  here, 
instead  of  being  strengthened  by  the  absence  of  the  omitted  sec- 
tion ;  for  if  it  be  necessary  in  England  to  break  through  the  sta- 
tute in  order  to  prevent  the  vendee  from  being  made  a  trespasser, 
how  much  more  readily  may  parol  evidence  be  admitted  here, 
where  there  is  no  express  prohibition  of  the  contract  in  those  sec- 
tions of  the  statute  which  we  have  adopted.  Certainly  nothing 
is  said  in  them  about  a  written  memorandum  of  the  bargain  signed 
by  the  party  to  be  charged ;  the  want  of  which  has  been  the  obsta- 
cle to  specific  performance  in  the  English  cases ;  and  if  the  con- 
tract may  be  proved  by  parol  to  found  an  action  for  damages  on 
it,  why  may  it  not  be  proved  by  parol  to  found  a  decree  of  specific 
execution  on  it?  It  was  because  the  British  statute  forbade 
the  courts  of  law  to  sustain  an  action  on  it,  that  the  Court  of 
Chancery  thought  the  remedy  by  bill  for  performance  within  the 
equity  of  the  prohibition ;  and  where  there  is  no  express  prohibition 
for  the  one  purpose,  there  can  be  no  implied  prohibition  for  the 
other.  But  this  is  returning  to  ground  already  explored.  Sir 
William  Grant,  however,  seems,  in  Buckmaster  v.  Harrop,  (7  Vez. 
431),  to  have  rejected  the  argument  drawn  from  the  protection  of 
the  vendee,  and  to  have  considered  that  the  application  must  come 
from  him  by  whom  the  agreement  has  been  partly  performed;  but 
Whaley  v.  Bagenel,  (6  Bro.  P.  C.  45),  on  which  he  relied,  does  not 
bear  him  out ;  for  though  the  bill  which  was  dismissed  in  that  case 
was  by  him  who  had  not  done  the  acts,  they  were  evidently  pre- 
paratory to  the  formation  of  the  contract,  and  not  done  in  part 
performance  of  it:  so  that  the  result  must  have  been  the  same  had 
the  application  come  from  the  other  side.  Beside,  it  is  not  easy 
to  see  how  a  vendee  who  has  taken  possession  on  the  faith  of  the 
vendor,  is  not  as  much  defrauded  by  being  turned  out  in  winter  or 
subjected  to  mesne  profits  and  the  costs  of  an  ejectment  in  case  of 
resistance,  as  he  who  delivered  it  would  be  by  a  recision  of  the 
contract ;  and  it  is  still  more  difficult  to  see,  upon  the  all-pervading 
principle  of  mutuality  which  governs  a  chancellor  wherever  he  is 
left  at  liberty  to  act  on  principles  of  general  equity,  why  the  con- 
tract would  be  executed  in  behalf  of  the  one  party,  if  it  would  not 
be  executed  in  behalf  of  the  other.  Such  is  the  principle  of  Brom- 
ley v.  Jefferies,  (2  Vern.  415),  in  which  equity  refused  to  execute 
a  covenant  by  a  daughter's  father  that  her  husband  should  have 
his  estate  for  £1500  less  than  any  other  person  would  be  willing 
to  give  for  it,  because  the  husband  was  not  bound  to  take  it  at 
any  price ;  and  for  a  similar  reason  it  was  held  in  Flight  v.  Bol- 
land,  (4  Russel's  R.  298),  that  a  suit  for  specific  performance  can- 
not be  maintained  by  an  infant.  So  a  son's  bill  to  enforce  a  cove- 
nant by  his  father  who  was  tenant  for  life,  was  dismissed  in 
Armiger  v.  Clarke,  (Bunb.  Ill),  because  the  son  himself  was  not 
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bound.  The  only  exception  to  the  principle  is  one  which  has  been 
made  by  the  positive  words  of  the  omitted  section  of  the  statute 
under  consideration,  which  declares  it  to  be  sufficient  in  the  case 
of  a  written  agreement  that  it  be  signed  by  the  party  to  be 
charged ;  but  the  consequent  dispensation  with  the  principle  of 
mutuality,  though  perhaps  unavoidable,  was  censured  by  Lord 
Redesdale  in  Lawrenson  v.  Butler,  (1  Sch.  fy  Lef.  13),  as  an  unne- 
cessary departure  from  the  general  principle.  Such  a  case,  how- 
ever, is  an  exception  which  proves  the  rule,  and  furnishes  no 
precedent  for  a  case  in  which  the  agreement  is  not  pretended  to 
be  in  writing  or  signed  by  any  one,  and  which  the  words  of  the 
statute  do  not  embrace.  The  distinction  attempted  by  Sir  William 
Grant,  therefore,  is  groundless ;  and  the  vendee  as  well  as  the 
vendor  may  insist  on  a  specific  execution  of  the  contract  for  part 
performance  by  delivery  of  possession  alone. 

As  a  criterion,  no  objection  can  be  made  to  it  which  may  not 
as  plausibly  be  made  to  possession  with  payment  of  purchase 
money  or  expenditure  in  improvements  superadded.  Though  the 
possession  be  shown  to  have  been  given  in  reference  to  some  exist- 
ing contract,  it  is  true  that  the  terms  of  the  bargain  must  still  be 
proved  by  parol ;  and  hence  the  fears  of  perjury  which  were  enter- 
tained by  the  framers  of  the  statute.  But  would  not  the  same 
necessity  for  parol  proof  of  terms,  and  the  same  danger  of  perjury 
exist,  if  the  purchase  money  were  paid  or  improvements  were 
made  ?  If  loss  of  possession  may  be  compensated,  so  may  expen- 
diture, the  difference  being  only  in  the  degree ;  and  it  is  conceded 
on  all  hands  that  it  is  proper  to  go  beyond  compensation  wherever 
a  recision  of  the  contract  would  be  a  fraud.  Now  it  is  absolutely 
necessary  to  establish  some  definite  measure  of  part  performance, 
or  abandon  the  remedy  by  specific  execution  altogether;  for  there 
would  be  neither  stability  of  decision  nor  security  of  title  without 
it ;  and  nothing  seems  so  well  adapted  to  the  end,  or  so  little  sus- 
ceptible of  perjury,  as  the  notorious  and  unequivocal  act  of  parting 
with  the  possession. 

We  therefore  see  no  obstacle  in  the  way  of  falling  in  with  the 
current  of  the  English  decisions,  by  holding  delivery  of  possession 
pursuant  to  the  contract  to  be  the  test  of  part  performance ;  and 
what  remains  to  be  done,  is  to  apply  it  to  the  circumstances  of 
our  case.  The  vendee  did  not  himself  take  actual  possession ;  but 
it  was  shortly  afterwards  taken  by  one  to  whom  he  had  leased  the 
premises,  and  who  had  been  the  agent  of  the  vendor  to  deliver  the 
possession  to  the  vendee.  Having  performed  his  office  in  the  first 
place,  he  was  at  liberty  to  become  the  vendee's  tenant  in  his  own 
right ;  and  as  his  possession  was  that  of  his  lessor,  there  was  an 
equitable  estate  in  the  latter  which  was  bound  by  the  subsequent 
judgments.  The  money  in  court,  therefore,  was  properly  awarded 
to  Evelina  Burson,  the  senior  judgment  creditor. 

Decree  affirmed. 
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Peries  against  Aycinena, 

It  is  a  general  principle  that  a  plaintiff  cannot  join  in  the  same  declaration  a 
demand  as  executor  or  administrator,  with  another  which  accrued  in  his  own 
right ;  but  if  the  money  recovered  in  each  of  the  counts  will  be  assets,  the  counts 
may  be  joined  in  the  same  declaration. 

In  a  suit  by  an  executor  in  assumpsit,  a  count  for  work  and  labour  may  be 
joined  with  a  count  for  work  done  by  the  testator,  where  it  appears  that  the 
money  recovered  in  the  suit  will  be  assets  in  the  executor's  hands. 

Therefore,  such  counts  may  be  joined  in  a  suit  by  an  executor  to  recover  com- 
pensation for  services  rendered  by  the  testator  in  his  lifetime,  as  attorney  for  the 
defendant,  and  afterwards  by  the  executor  as  attorney  in  completing  the  same 
business :  the  duty  of  so  doing  being  thrown  upon  the  executor  by  the  laws  of 
the  country,  and  acquiesced  in  by  the  client. 

In  such  case  it  is  not  necessary  to  set  out  the  contract  specially;  common 
counts  are  sufficient,  especially  after  verdict. 

The  Spanish- American  Colonial  law  enacted,  that  if  an  attorney  died  after  he 
had  commenced  a  suit,  his  heirs  can  and  ought  to  finish  what  he  had  commenced, 
provided  they  are  men  fit  to  do  it.  Distinguished  jurists  under  that  law  were  of 
opinion,  that  the  word  "  heirs"  included  executors.  Held,  that  the  executor  was 
authorized  to  carry  on  and  complete  a  business  commenced  by  the  testator,  hav- 
ing been  recognised  by  the  Spanish  tribunal,  and  approved  of  by  the  client. 

If  an  attorney  has  power  to  compromise,  his  substitute  duly  appointed  has  the 
same  power. 

By  the  death  of  an  attorney,  the  power  of  his  substitute  necessarily  ceases. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  brought  by  Mariano  de  Aycinena,  executor 
of  Juan  Fermin  de  Aycinena,  against  Adolphus  Peries,  adminis- 
trator with  the  will  annexed  of  James  Yard.  The  declaration 
contained  seven  counts,  of  which  five  were  for  money  paid  and 
services  rendered,  by  Don  Juan  Fermin  de  Aycinena,  and  the 
two  others  for  money  paid  and  services  rendered,  by  his  executor, 
Mariano  de  Aycinena.  The  claim  was  for  money  paid  and  ser- 
vices rendered,  by  Juan  Fermin,  as  agent  or  attorney  of  James 
Yard,  and  money  paid  by  Mariano  the  executor  of  Juan  Fermin. 
The  following  statement  is  a  compendium  of  the  facts  of  the  case 
and  the  evidence. 

In  the  year  1800,  James  Yard,  at  the  instance  of  two  per- 
sons, Ramirez  and  Echeverria,  the  agents  of  a  merchant  of  the 
name  of  Yrissari,  made  shipments  to  the  port  of  Sonsonate,  on 
the  western  coast  of  Guatemala,  under  certain  Spanish  licenses 
from  the  president  of  Guatemala.  It  would  seem  to  have  been  the 
agreement  of  the  parties,  that  the  shippers  should  furnish  the  capi- 
tal ;  and  that  in  consequence  of  the  supposed  advantage  which  it 
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was  believed  would  attend  the  shipments,  the  profits  should  be 
equally  divided  between  them  and  Yrissari.  The  shipments,  for 
an  obvious  reason,  were  made  in  the  name  of  Yrissari,  who  was 
a  Spanish  subject,  to  whom  and  for  whose  benefit  the  licenses 
vve.re  granted.  The  vessels,  on  touching  at  Lima,  in  Peru,  were 
seized,  on  the  ground,  or  perhaps  pretence,  that  the  president's 
licenses  could  not  extend  to  Peru.  The  cargoes  were  sequestered 
and  sold,  and  the  proceeds  paid  into  the  royal  treasury.  Mr  Yard, 
in  consequence  of  his  severe  loss  in  this  adventure,  took  the  benefit 
of  the  Bankrupt  Law,  and  in  the  year  1803,  representing  his  as- 
signees, and  other  persons  who  were  concerned  in  the  shipment  in 
question,  went  to  Spain  to  seek  redress.  The  whole  matter  was 
confided  to  him ;  and,  after  a  long  and  laborious  negotiation,  he 
succeeded  in  obtaining  a  royal  order,  on  the  treasury  of  Guate- 
mala, for  the  amount  due  from  Yrissari.  This  order  made  it 
necessary  to  ascertain,  by  judicial  measures,  the  amount  due  from 
Yrissari  to  Mr  Yard.  For  this  purpose  he  sent  an  agent  (Mr 
Baxter),  to  Lima,  but  without  success,  in  consequence  of  diffi- 
culties resulting  in  part  from  the  remote  situation  of  the  provinces 
and  the  colonial  policy  of  Spain,  but  more  especially,  as  Mr  Yard 
says,  from  the  character  of  Yrissari,  which  had  developed  itself  in 
a  form  to  excite  a  belief  that  it  was  his  determined  purpose,  (ex- 
hibited by  his  agents  at  Madrid,  as  well  as  after  the  royal  order), 
to  defraud  the  other  parties  of  the  whole  of  the  property.  His 
attempt  to  endeavour  to  effect  a  settlement  with  Yrissari,  which 
was  indispensable  before  he  could  demand  payment  of  the  presi- 
dent of  Guatemala  conformably  to  the  terms  of  the  royal  order, 
was  baffled. 

Matters  continued  in  this  situation  until  some  time  in  the  year 
1807,  when  a  letter  was  received  by  Mr  Yard,  dated  Guatemala, 
September  3,  1806,  signed  by  the  executors  of  Yrissari,  giving 
information  of  his  decease,  on  the  5th  of  May  1805.  This  letter 
enclosed  an  account  current  of  the  deceased  with  Mr  Yard.  It 
also  gave  advice  of  an  attachment  being  laid  on  $180,000  of  the 
funds  deposited  there.  It  contained  an  offer  to  pay  to  Mr  Yard 
the  balance  or  surplus,  $59,197,  provided  he  would  receive  it  in 
cocoa,  at  $25  per  cwt. ;  for  the  receipt  of  which  he  was  to  send  a 
vessel  to  a  small  port  adjacent  to  Omoa.  This  letter,  and  other 
circumstances  developed  in  the  memorial  of  Mr  Yard,  served  to 
convince  him,  that  the  plans  of  fraud  adopted  by  Yrissari,  would 
be  scrupulously  followed  by  his  executors,  of  whom  his  former 
agent,  Echeverria,  was  one,  and  his  son  another.  The  intelligence 
contained  in  the  letter,  together  with  a  notification  by  the  Spanish 
consul,  of  some  formal  proceedings  on  the  part  of  the  executors  of 
Yrissari,  which  had  recently  taken  place  at  Guatemala,  which 
portended  a  ruinous  termination  of  the  concern,  rendered  it  neces- 
sary either  to  abandon  the  claim  wholly,  or  that  the  parties  should 
make  a  final  effort  to  extricate  themselves.  The  charge  of  the 
in.  — 9  F* 
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whole  concern  having  been  intrusted  to  Yard,  he  determined  to 
prosecute  the  business  with  vigour ;  and  accordingly,  after  having 
prepared  the  proofs  and  documents,  he  prepared  and  transmitted, 
with  the  most  ample  power,  a  letter  of  attorney  to  Don  Juan  B. 
Oyarzabal,  of  Lima,  and  the  Marquis  Vicente  de  Aycinena,  with 
a  power  of  substitution. 

The  first  advices  received  from  Lima  were  in  a  letter  from  Mr 
Oyarzabal,  dated  in  Lima,  informing  Mr  Yard,  that  through  his 
instrumentality,  the  attachment  of  the  $180,000  had  been  with- 
drawn, and  notice  thereof  transmitted  to  the  Marquis  of  Aycinena. 
A  letter,  also,  from  the  Marquis  of  Aycinena,  was  received,  dated 
the  10th  of  August  1809.  He  advised  Mr  Yard  of  the  receipt  of 
his  powers  and  documents,  and  informed  him  he  had  taken  mea- 
sures to  settle  his  accounts  with  the  executors  of  Yrissari,  by 
referring  all  matters  in  variance  to  an  amicable  tribunal,  called 
jueces  arbitros,  literally,  judges  arbitrators, — a  legal  mode  of  pro- 
cedure, corresponding  to  our  mode  of  referring  under  a  rule  of 
court,  and  equally  binding  with  that  held  in  the  ordinary  courts. 
The  cause  was  referred  to  Don  Juan  Moreno,  and  Don  Jose  De 
Valle.  The  arbitration  resulted  in  obtaining  a  judgment  against 
the  executors  of  Yrissari  for  a  large  sum  of  money.  Immediately 
on  the  award  being  made,  the  estate  of  Yrissari  was  declared 
bankrupt,  and  surrendered  to  his  creditors.  This  bankruptcy 
made  it  necessary  to  ascertain  whether  Mr  Yard  was  or  was  not 
entitled  to  a  preference  for  his  demand  upon  the  sum  which  had 
been  deposited  in  the  royal  treasury  at  Lima.  It  was  then  agreed 
by  the  creditors  of  Yrissari,  and  all  the  parties  in  interest,  that  the 
matter  of  the  assignment,  and  all  the  facts  connected  with  it, 
should  be  decided  by  arbitrators,  reserving  to  each  of  the  parties 
the  right  to  appeal  from  their  decisions  to  other  arbitrators,  named 
by  the  parties  concerned ;  but  never  to  the  ordinary  tribunals.  In 
consequence  of  this  agreement,  the  licentiates,  Don  Jose  Manuel 
Mendez,  and  Don  Jose  Ygnacio  Palomo,  were  named  arbitrators. 
This  appears  in  a  letter  dated  the  18th  of  December  1813,  from 
the  Marquis  of  Aycinena  to  Mr  Yard.  The  same  letter  informs 
Mr  Yard,  that  many  things  which  had  weighed  upon  him,  had 
prevented  him  from  carrying  on  the  case  personally,  as  he  did  in 
the  matter  of  the  accounts,  but  that  he  had  substituted  his  power 
of  attorney  on  the  licentiate  Don  Jose  del  Valle,  who  was  a  law- 
yer of  consummate  ability,  and  his  conduct  and  honesty  known  to 
everybody.  He,  with  the  approbation  of  the  Marquis,  brought  a 
demand  asking  that  the  funds  deposited  at  Lima  should  not  be 
considered  as  part  of  the  funds  of  the  estate  of  Yrissari,  but  that 
they  ought  to  be  delivered  to  Mr  Yard  ;  the  money  being  the  nett 
proceeds  of  the  sales  of  the  goods  at  Lima.  Accordingly,  a  decree 
was  had  that  the  same  should  be  paid  to  Mr  Yard ;  and  only  the 
remainder  should  be  delivered  to  Yrissari. 

Matters  remained  in  this  situation  until  December  1814,  when 
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the  Marquis  Don  Vicente  de  Aycinena  died,  and  appointed  as  the 
executors  of  his  will,  his  wife,  Donna  Juana  Pinol,  and  his  bro- 
thers, Don  Jose  and  Don  Juan  Fermin  de  Aycinena,  his  executors 
and  trustees,  (tenedores  de  bienes,  holders  of  goods),  all  three 
jointly,  and  each  one  of  them  separately.  There  is  no  evidence 
that  the  wife  ever  acted  in  the  premises,  and  there  is  evidence  that 
Don  Jose,  who  resided  in  Spain,  never  did  act.  The  execution 
of  the  trusts  created  by  the  will,  as  a  matter  of  course,  devolved 
upon  the  other  executor,  Don  Juan  Fermin  de  Aycinena.  In  con- 
sequence of  his  executorship,  and  in  conformity  to  the  instructions 
left  him  by  his  deceased  brother,  he  continued  the  proceedings  in 
the  matter  of  assignment  of  Yrissari,  in  behalf  of  Mr  Yard's  claim. 
As  executor  of  the  Marquis,  the  arbitrators,  who  had  been  ap- 
pointed in  his  lifetime,  admitted  him  to  prosecute  the  claim,  and 
he  did  prosecute  it  until  its  conclusion.  It  appears  that  he  was 
not  only  authorized,  but  he  was  obliged  by  the  Spanish  law,  to 
prosecute  the  claim  of  Mr  Yard  until  he  obtained  a  sentence. 
His  exertions  resulted  in  a  decision  that  the  claim  of  Mr  Yard 
should  be  preferred,  and  paid  out  of  the  funds  deposited  at  Lima, 
in  the  royal  treasury,  the  proceeds  of  the  cargoes  of  the  Asia  and 
Dolly.  The  funds  amounted  to  $180,000,  to  which  were  to  be 
added  822,000,  which  were  delivered  as  security  to  Caballero  and 
Correa,  two  creditors  of  Yrissari.  From  the  decision  of  the  arbi- 
trators, an  appeal  was  taken  by  Don  Juan  Jose  Echeverria,  for  a 
commission  of  $17,000  and  upwards,  which  he  claimed,  for  having 
received  and  sold  the  cargoes  by  the  Asia  and  Dolly.  The  whole 
amount  of  his  commissions  was  allowed  him  by  the  arbitrators, 
but  as  this  was  unavailing,  because  of  the  insolvency  of  Yrissari, 
he  was  dissatisfied  because  the  arbitrators  did  not  give  him  a  right 
of  priority  on  the  fund.  Under  the  circumstances,  Don  Juan 
Fermin  thought  it  convenient,  for  reasons  set  forth  in  a  letter  to 
Mr  Yard,  to  compromise  with  Echeverria  for  $8000,  about  the 
half  of  his  demand.  This  obstacle  being  removed,  he  appeared 
legally  before  the  arbitrators,  asking  that,  the  rest  of  the  creditors 
being  summoned,  the  award  should  be  agreed  to,  as  regarded  Mi- 
Yard's  claim;  and  that  the  same  should  be  declared  a  judicial 
sentence  given  at  court,  that  the  funds  deposited  at  Guatemala 
should  be  declared  as  belonging  to  Mr  Yard,  the  same  having 
been  substituted  in  place  of  those  delivered  to  Yrissari,  at  Lima ; 
and  lastly,  he  asked  for  the  certificate  of  sentence  to  send  to  Mr. 
Yard,  and  to  be  able  himself  to  appear  before  the  government, 
and  ask  for  the  drafts  with  which  he  was  to  collect  the  funds. 
After  hearing  the  creditors,  the  sentence  was  agreed  to  only  with 
regard  to  the  deposits  at  Lima,  and  the  documents  were  also 
ordered  to  be  given  to  him.  With  regard  to  the  deposits  at 
Guatemala,  it  was  decided  he  should  plead  separately  in  the  case. 
This  was  afterwards  done;  and  in  September  1818,  such  progress 
had  been  made  in  the  recovery  of  the  amount  adjudged  to  Mr 
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Yard,  that  it  only  remained  to  receive  the  official  order  of  the 
President  of  Guatemala  for  the  payment. 

Don  Juan  Fermin,  after  the  award,  presented  a  petition  to  the 
Viceroy  of  Peru,  which,  after  stating  the  case,  concludes  with  a 
request  that  his  excellency  would  be  pleased  to  give  the  necessary 
orders  for  the  drawing  of  a  draft,  by  triplicate,  of  the  amount, 
say  8180,000,  saving  the  right  of  his  constituent  to  the  $22,349 
and  7  reals  more,  delivered  to  Don  Ramon  Caballero  and  Don 
Jose  Correa,  by  way  of  deposits,  and  on  the  proper  securities. 
This  petition  was  sent  to  the  assessor-general,  ad  interim,  who 
reported  in  favour  of  a  payment  of  the  $180,000  deposited  at 
Lima,  but  without  any  notice  whatever  of  the  money  which  was 
in  the  hands  of  Caballero  and  Correa,  by  way  of  deposit.  The 
report  of  the  assessor-general  was  approved,  and  a  draft  given,  of 
which  the  Viceroy  of  Peru  was  in  due  form  apprised. 

Thus  the  matter  stood,  when  notice  of  the  invasion  of  Florida  and 
the  capture  of  St.  Augustine  by  General  Jackson  was  received  at 
Guatemala.  The  first  impression  on  the  government  there  was, 
that  a  war  with  Spain  and  the  United  States  would  immediately 
take  place ;  and  it  was  deemed  by  Don  Juan  Fermin  not  only 
proper  to  desist  from  demanding  the  order  for  payment,  but  even 
to  take  measures  for  the  security  of  the  property  in  the  event  of 
the  war ;  which  was  done  by  him  in  suggesting  certain  measures 
which  were  necessary,  on  the  part  of  Mr  Yard,  for  the  purpose. 
But  these  precautions,  and,  in  fact,  all  other  proceedings  on  the 
part  of  Mr  Yard,  or  his  agent,  then  became  unnecessary,  in  con- 
sequence of  the  treaty  made  between  Spain  and  the  United  States, 
by  virtue  of  which  the  King  of  Spain  agreed  to  indemnify  the  citi- 
zens-of  the  United  States  for  injuries  sustained  by  them,  which 
were  to  be  ascertained  by  a  commission  instituted  in  the  United 
States  for  that  purpose.  Mr  Yard  presented  his  memorial  to  the 
commissioners  established  by  the  treaty  between  Spain  and  the 
United  States,  and  received  of  his  claim  $124,452.  It  would  seem 
that  the  Florida  treaty  was  not  known  at  Guatemala,  and  that 
Juan  Fermin  continued  to  act  as  the  agent  in  the  prosecution  of 
his  claim  up  to  the  time  of  his  death,  and  was  prevented  from 
obtaining  payment  by  the  disordered  state  of  the  finances  of  that 
country. 

On  these  facts,  which  is  a  general  outline  of  the  case,  this  action 
was  brought  by  Mariano  de  Aycinena,  executor  of  Juan  Fermin 
de  Aycinena,  against  Adolphus  Peries,  administrator  with  the  will 
annexed  of  James  Yard.  The  declaration  contained  seven  counts, 
of  which  five  were  for  money  paid,  services  rendered,  &c.,  by 
Don  Juan  Fermin  de  Aycinena,  and  the  two  others  for  money 
paid,  services  rendered,  &c.,  by  his  executor,  Mariano  de  Ayci- 
nena. The  claim  was  for  services  rendered,  by  the  testator,  as 
the  agent  or  attorney  of  Mr  Yard,  for  an  amount  of  $8,551. 02£ 
with  interest,  paid  by  him,  as  his  agent  or  attorney,  in  compromise 
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of  the  claim  of  Echeverria,  and  for  $6086  and  interest,  costs  paid 
by  him.  The  jury  under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiff,  for  $43,600.08,  and  under  an  instruction  from  the 
court  filed,  a  certificate  in  the  following  words:  "Amount  of 
money  paid  by  the  plaintiff,  with  interest,  §36,517.84.  We  allow 
plaintiff  7-12ths  of  6  per  cent,  commission." 
Errors  assigned : 

1.  That  there  is  a  misjoinder  of  counts  in  the  declaration,  there 
being  counts  for  money  paid,  services  rendered,  &c.,  by  Juan 
Fermin  de  Aycinena,  and  counts  for  money  paid,  services  ren- 
dered, &c.,  after  the  death  of  Juan  Fermin,  by  Mariano  de  Ayci- 
nena, executor  of  Juan  Fermin  de  Aycinena. 

2.  That  the  judgment  being  entered  generally  on  these  counts 
is  erroneous. 

3.  That  the  Judge  erred  in  instructing  the  jury,  that  by  the 
Jaws  of  Spanish  America,  Juan  Fermin  de  Aycinena,  as  executor 
of  his  brother  the  Marquis  de  Aycinena,  was  authorized  on  the 
death  of  the  Marquis  to  take  charge  of  and  continue  the  agency 
of  Mr  Yard. 

4.  That  the  Judge  erred  in  leaving  to  the  jury  to  decide  whe- 
ther the  amount  of  $8556.31  paid  to  Echeverria,  and  referred  to 
in  the  receipt  of  19th  December  1816,  was  paid  by  Juan  Fermin 
de  Aycinena  alone,  there  being  no  evidence  that  the  said  payment 
was  made  by  Juan  Fermin  alone,  and  the  only  and  written  evi- 
dence, being  that  it  was  made  by  Juan  Fermin,  jointly  with  his 
co-executor. 

5.  That  the  Judge  erred  in  omitting  and  refusing  to  charge  the 
jury  as  a  matter  of  law,  that  a  payment  made  by  Juan  Fermin 
and  his  co-executor,  that  co-executor  having  survived  Juan  Fer- 
min, could  not  be  recovered  in  this  action. 

6.  That  the  Judge  erred  in  saying  to  the  jury  that  the  extent 
of  the  substitution  of  Valle,  did  not  clearly  appear,  but  that  in 
point  of  law  at  any  rate,  if  Del  Valle  had  been  fully  substituted 
as  Mr  Yard's  agent  during  the  Marquis's  lifetime,  the  effect  of  the 
substitution  ceased  on  the  Marquis's  death,  and  that  such  a  substi- 
tution formed  no  defence  to  this  action. 

7.  That  the  Judge  erred  in  not  leaving  it  to  the  jury  to  decide 
whether  the  substitution  of  Del  Valle  had  been  made. 

8.  That  the  Judge  erred  in  refusing  to  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  commissions  on  the  sum 
of  $22,349  paid  by  the  Royal  Treasury  to  Caballero  and  Correa, 
in  deposit  on  security. 

9.  That  the  Judge  erred  in  leaving  it  to  the  jury  to  decide  on 
the  question  of  commissions  on  the  $22,349,  with  no  other  instruc- 
tion than  that  if  they  were  satisfied  with  the  plaintiff's   expla- 
nation, they  should  decide  whether  he  was  entitled  to  commissions 
or  not. 

10.  That  the  Judge  erred  in  submitting  the  question  of  com- 
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missions  on  the  $22,349  to  the  jury  without  instructing  them  as 
to  the  principle  of  law  which  was  to  govern  that  decision. 

11.  That  the  Judge  ei*red  in  refusing  to  declare  to  the  jury  that 
there  was  no  evidence  to  show  that  any  portion  of  the  item  of 
$6086.37  for  costs  had  been  paid  and  incurred  after  the  death  of 
the  Marquis  in  1814. 

12.  That  the  Judge  erred  in  leaving  it  to  the  jury  to  decide 
whether  any  portion  of  said  costs  were  paid  or  incurred  after  the 
Marquis's  death,  and  during  the  lifetime  of  Juan  Fermin. 

The  case  was  argued  by 

W.  B.  Reed  and  Binney,  Jun.,  for  the  plaintiff  in  error;  and, 

Williams  and  Randall,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.,  (after  stating  the  case). — The  plaintiff  in  error  has 
filed  twelve  errors,  which  will  be  noticed  in  their  order. 

1st  and  2d  errors.  That  there  is  a  misjoinder  of  counts  in  the 
declaration,  and  that  the  judgment,  being  entered  generally,  is 
erroneous. 

It  is  a  general  principle  that  a  plaintiff  cannot  join,  in  the  same 
declaration,  a  demand  as  executor  or  administrator,  with  another 
which  accrued  in  his  own  right.  And  such  misjoinder  is  a  defect 
in  substance,  and  is  bad  on  a  general  demurrer,  or  in  arrest  of 
judgment  or  in  error.  2  Will.  Executors  115;  2  Saun.  117,  note. 
Thus  if  an  executor  takes  a  bond  from  a  simple  contract  debtor, 
he  cannot  join  a  count  on  such  bond  with  a  count  on  a  promise 
made  or  debt  due  to  the  testator,  because  the  demand  on  the 
bond  must  be  in  the  executor's  own  right.  Nor  if  the  executor 
performs  work  and  labour,  or  pays  money,  can  he  join  it  with  a 
promise  made  to  the  testator;  because  they  are  not  the  same 
parties,  nor  joint  owners,  nor  are  the  counts  of  the  same  nature. 
Hosier  v.  Lord  Arundel,  (3  Bos.  fy  P.  7) ;  Partridge  v.  Court,  (5 
Price  419).  It  is,  however,  now  settled,  that  if  the  money  recovered 
in  each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in 
the  same  declaration.  This  principle  is  recognised,  in  this  state, 
in  Stevens  v.  Gregg,  (10  Serg.  $  Rawle  234) ;  Boggs  v.  Bard, 
(2  Rawle  102);  and  the  Bank  of  Pennsylvania  \.  Haldeman, 
(1  Penn.  Rep.  186).  In  the  last  case  it  is  expressly  decided,  that 
a  promise  laid  in  one  count  as  having  been  made  to  the  testator 
in  his  lifetime,  and  in  another  as  having  been  made  to  his  adminis- 
trator after  his  death,  is  not  such  a  misjoinder  of  counts  as  will  be 
fatal  to  a  general  verdict  and  judgment.  It  has  been  decided,  in 
England,  that  the  same  declaration  which  contains  counts  on  pro- 
mises to  the  testator,  may  contain  a  count  on  an  account  stated 
with  the  plaintiff  as  executor,  concerning  money  due  to  the  testa- 
tor from  the  defendant,  or  concerning  money  due  to  the  plaintiff 
as  executor;  1  Taun.  322;  Cowell  v.  Watts,  (6  East  405);  or  a 
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count  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff  as  executor ;  Petrie  v.  Hannay,  (3  T.  R.  659) ;  3  Day 
34 ;  or  a  count  for  money  paid  by  the  plaintiff,  as  executor,  to  the 
use  of  the  defendant ;  Ord  v.  Tenant,  (3  East  104) ;  or  a  count  for 
goods  sold  and  delivered  by  the  plaintiff,  as  executor.  Cowell  v. 
Watts,  (6  East  405). 

The  same  principles  are  recognised  in  Fry  v.  Evans's  Adminis- 
trators, (8  Wend.  530) ;  Thorn  v.  Paul,  (14  Peters  33) ;  6  Ohio  R. 
94.  But  it  must  be  stated  in  the  count  that  the  duty  accrued  to  the 
plaintiff  in  his  representative  capacity  of  executor.  It  is  not 
enough  to  say  that  it  accrued  to  him,  "  executor,"  or  being  execu- 
tor ;  it  must  be  averred  that  it  accrued  to  him  "  as  executor." 
Hembell  v.  Roberts,  (5  East  150).  All  the  cases  cited,  go  upon  the 
intelligible  rule  that  counts  may  be  joined  in  one  declaration 
wherever  the  money  recovered  will  be  assets  in  the  hands  of  the 
executor  or  administrator.  In  Fry  v.  Evans,  the  court  express 
their  surprise,  that  when  the  principle  was  once  applied,  it  should 
ever  be  departed  from.  Lord  Ellenborough,  also,  in  Cowell  v. 
Watts,  expresses  the  same  opinion.  But  it  is  said  that  this  is  ad- 
verse to  the  principles  ruled  in  Kline  v.  Guthart,  (2  Penn.  Rep. 
494).  It  has  been  already  shown  that  the  rule  has  been  repeatedly 
acknowledged  by  our  own  courts.  The  case  of  Kline  v.  Guthart, 
as  I  understand  it,  merely  establishes  the  general  principle  that  a 
plaintiff  cannot  join,  in  the  same  declaration,  a  demand  as  execu- 
tor or  administrator  with  another  which  accrued  in  his  own  right. 
It  is  very  true  that  in  Kline  v.  Guthart,  which  was  to  recover  the 
price  of  goods  sold  to  Mary  Epley,  at  the  vendue  of  the  personal 
estate  of  John  Epley  deceased,  the  money,  when  recovered,  would 
have  been  assets.  But  this  would  seem  not  to  have  been  adverted 
to,  except  by  a  general  reference  to  the  English  cases,  arranged 
in  1  Saund.  Plead,  and  Evidence  496.  But  our  own  decisions  on 
this  point  were  not  called  to  the  recollection  of  the  court,  by  the 
counsel ;  nor  are  they  mentioned  or  referred  to  in  the  opinion 
itself.  It  certainly  was  not  intended  to  overrule  what  we  our- 
selves had  solemnly  settled,  in  the  Bank  of  Penn.  v.  Haldeman,  in 
the  previous  year,  on  the  authority  of  the  various  recognitions  of 
the  rule  which  had  from  time  to  time  been  made.  I  agree  to  the 
general  principles  of  the  case,  with  the  qualification,  which  is  per- 
haps as  extensive  as  the  rule,  that  it  does  not  hold  where  the  money, 
when  recovered,  would  be  assets.  There  seems  to  be  more 
difficulty  in  applying  the  principle  of  joinder  of  action  to  the 
count  for  work  and  labour  done,  than  the  other  common  counts. 
In  5  Wend.  38,  the  Supreme  Court  would  seem  to  think  that  it 
cannot  be  done.  That  was  a  declaration  by  the  plaintiff,  as 
administrator,  containing  counts  for  goods  sold,  work  done,  and 
the  common  money  counts,  without  stating  any  indebtedness  to 
the  intestate,  or  referring  to  the  plaintiff  in  his  representative 
character,  in  any  subsequent  part  of  the  declaration;  which  was 
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held  bad  on  demurrer.  The  court  say,  the  second  count  is  for 
the  work  and  labour,  care  and  diligence  of  the  plaintiff,  done, 
performed  and  bestowed  in  and  about  the  business  of  the  defen- 
dant. This  was  a  cause  of  action  belonging  to  him  in  his  pri- 
vate and  individual,  not  his  representative  character.  He  could 
not,  as  administrator  of  another,  have  laboured  or  performed  any 
personal  services  for  the  defendant ;  and  it  could  not  be  joined  with 
a  cause  of  action  accruing  or  belonging  to  him  as  administrator. 
Admitting  the  other  counts  to  state,  with  sufficient  certainty,  that 
the  cause  of  action  and  promises  contained  in  them  arose  and  were 
made  to  the  plaintiff  as  administrator,  then  the  second  count  is 
improperly  joined  with  them.  It  is,  in  general,  true,  that  there  is 
a  distinction  between  such  a  count  and  the  money  counts ;  but 
still  cases  may  be  supposed,  where  the  work  and  labour,  although 
performed  by  the  executor  after  the  death  of  his  testator,  may  be 
assets,  and  may,  therefore,  be  properly  joined  with  a  promise  to 
the  testator  in  his  lifetime.  As  in  Marshall  and  others,  Executors 
of  Talford  v.  Broadhurst,  (1  Tyrwhitt's  Rep.  348),  where  a  testa- 
tor, having  contracted  to  build  a  wooden  gallery,  died  before  any 
of  the  work  was  done ;  and  his  executors  completed  it  after  his 
death ;  it  was  held,  that  they  were  entitled  to  sue  for  work  and 
labour,  and  materials  found  by  them  as  executors ;  for  the  sum 
recovered  would  be  assets.  The  cause  was  tried  before  Tindal, 
C.  J.,  who  thought  the  plaintiff  could  not  recover  for  work 
and  labour,  as  executor,  and  doubted  whether  the  contract  sur- 
vived to  them,  or  whether  they  could  take  on  them  the  trade  and 
business  of  the  testator,  so  as  to  execute  his  contracts ;  but  per- 
mitted a  verdict  to  be  taken  for  the  plaintiff,  on  the  count  for 
materials  found  by  the  plaintiffs  as  executors,  as  the  value  of  these 
materials  would  be  assets  of  the  testator ;  giving  leave  to  the  de- 
fendant to  move  for  a  nonsuit.  The  court,  in  bank,  differed  from 
the  Chief  Justice  in  every  particular.  They  were  of  the  opinion 
that  executors  may  legally  go  on  with  the  performance  of  the  con- 
tracts of  their  testator,  left  half  executed  by  him,  as  far  as  his 
assets  extend.  If  a  builder,  says  Bayley,  B.,  having  contracted  to 
build  a  house,  dies,  leaving  it  half  built,  can  he  be  paid  pro  tanto, 
or  are  his  executors  bound  to  carry  it  on  ?  They  may  become 
chargeable,  if  they  do;  but,  on  the  other  hand,  the  testator's 
assets,  in  their  hands,  may  be  made  liable  for  the  breach  of  his 
contract.  At  all  events,  they  may  sue  for  the  testator's  materials, 
supplied  by  them  for  the  work  he  contracted  to  perform.  If  a 
testator  contracts  for  himself  and  his  executors,  to  build  a  house, 
they  would  clearly  be  liable ;  but  if  those  words  are  not  used,  and 
yet  they  complete  the  house  he  undertook  to  build,  they  may  sue 
for  the  work  and  labour  as  done  by  them  qua  executors,  and  the 
money  recovered  would  be  assets.  Now  if  the  money  would  be 
assets,  a  plaintiff  may  sue  as  executor. 

Is  there  any  authority  to  show  that  executors  may  not  carry  on 
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a  testator's  business  1  or  that  they  shall  not  go  on  to  complete  his 
contracts  to  a  reasonable  extent  ?  Many  familiar  instances  might 
be  suggested,  in  which  the  half-executed  work  of  a  testator  ought 
to  be  finished  for  the  sake  of  his  estate,  through  the  medium  of  his 
executors.  In  Edwards's  Administrator  v.  Green,  (2  Meeson  fy 
Welshes  R.  190),  it  is  also  ruledy  that  a  count  for  work  done  by 
the  plaintiff,  as  administrator,  may  be  joined  with  counts  for  goods 
sold  and  work  done  by  the  intestate,  or  promises  to  him.  This 
case  came  before  the  court  on  special  demurrer,  assigning  for  cause, 
that  a  count,  on  a  cause  of  action,  accruing  to  the  plaintiff,  as 
administrator,  since  the  death  of  the  intestate,  could  not  be  joined 
to  promises  to  the  intestate  in  his  lifetime.  In  answer  to  the  coun- 
sel who  argued  in  support  of  the  demurrer,  on  the  ground  that  the 
work  and  labour  done  by  the  plaintiff  after  the  death  of  the  intes- 
tate, would  not  be  assets,  Lord  Abingdon,  C.  B.  observed :  "Sup- 
pose this  was  work  done  in  completing  a  contract  of  the  intes- 
tate, as,  for  instance,  in  finishing  a  coat  which  he  had  undertaken 
to  make,  and  commenced  making,  and  had  provided  materials  for 
completing ;  the  money,  when  recovered,  would  be  assets."  "  The 
administrator,"  says  Parke,  B.,  "  may  think  it  for  the  benefit  of 
the  estate  to  go  on  with  the  work  the  intestate  had  contracted  for, 
and  was  bound  to  complete.  If  there  is  any  possible  case  in 
which  an  executor  can  be  bound  to  complete  the  contract  of  his 
testator,  then  the  money,  when  recovered,  would  be  assets.  In 
order  to  sustain  your  argument,  says  Alderson,  B.,  you  must  make 
out  that  an  administrator  can  in  no  case  complete  a  contract  of 
his  testator,  and  recover  for  it,  in  his  representative  character. 
And  Lord  Abingdon,  C.  B.,  observes :  An  executor  may  not  be 
compel lable  to  perform  the  contract  of  his  testator ;  but  if  a  tes- 
tator makes  a  contract  to  do  a  specific  thing,  as  to  build  a  wall, 
and  he  dies  before  the  wall  is  finished,  his  executors  could  not 
recover  for  the  work  until  the  wall  is  finished.  In  Ord  v.  Fen- 
wick,  which  was  an  action  for  money  paid  by  the  plaintiff,  as 
executrix,  Lord  Ellenborough  expressly  says :  If  we  can  suppose 
a  case  where  the  money  must  have  been  paid  by  the  plaintiff,  as 
executrix,  and  for  which  she  must  entitle  herself  to  recover  as 
such,  the  judgment  may  be  sustained.  Reference  is  made  to  the 
case  of  Marshall  v.  Broadhurst,  (1  C.  fy  T.  403),  as  an  express 
authority,  that  an  executor  may  recover  for  work  and  labour  as 
executor.  Here  the  point  arises,  on  writ  of  error,  and  if  we  can 
imagine  a  case  where  the  money,  when  recovered,  would  be  assets, 
(and  that  we  can  the  instances  put  abundantly  show),  the  errors 
assigned  cannot  be  sustained.  It  is  a  salutary  and  practicable 
rule,  attended  with  the  convenience  of  avoiding  a  multiplicity  of 
suits.  It  is  possible  that  it  may  be  attended  with  some  little  em- 
barrassment when  the  estate  is  insolvent,  and  when  the  defendant 
has  a  set-off,  arising  in  the  lifetime  of  the  testator,  to  the  whole 
or  part  of  the  demand ;  but  this  may  be  obviated  by  a  plea  of  set- 
in.  — 10  a 
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off  to  the  count,  for  promises  to  the  testator.  Nor  is  there  any- 
thing in  the  objection  as  to  costs.  Admitting,  however,  the  full 
force  of  the  authorities  cited,  it  is  said  that  the  contract  should  be 
specially  set  out  in  the  declaration,  according  to  a  form  in  1  Chit- 
ty's  Precedents  105.  This,  it  is  very  possible,  would  be  the  most 
formal  mode,  although  this  objection  does  not  seem  to  have  occurred 
to  the  counsel  who  argued  the  cases  of  Edwards  v.  Green,  and 
Marshall  v.  Broadhurst.  The  declarations  were  in  the  common 
form,  and  after  verdict  and  judgment,  clearly  good.  The  objec- 
tion is  rather  to  a  title  defectively  set  out,  than  to  a  defective  title. 
The  proper  time  to  make  the  objection  was  at  the  trial,  and,  if 
made  then,  the  pleader  would  have  had  leave  to  amend.  But  if 
the  party  permits  the  evidence  to  go  to  the  jury  without  objec- 
tion, he  ought  not  afterwards  to  complain  of  it  in  a  court  of  error. 
The  same  objection  was  made  in  Howard's  Administrator  v.  Power, 
(6  Ohio  R.  92).  "  But  it  is  urged/'  says  Judge  Wright,  "  that  the 
declaration  in  this  class  of  cases  should  be  special  and  certain,  a 
full  statement  of  facts  relied  upon  for  a  recovery.  Why  should 
this  case  be  an  exception  to  the  general  rule  ?  Doubtless  a  plain- 
tiff in  assumpsit  may  set  forth  his  whole  case  in  the  declaration 
with  particularity,  taking  care  to  show  a  valid  promise  as  the 
basis  of  his  claim.  Yet  the  liberal  principles  which  govern  the 
action,  dispense  with  that  particularity  in  cases  where,  upon  a 
general  statement  of  facts,  the  law  raises  an  undertaking,  leaving 
the  particulars  to  be  disclosed  by  proof  on  the  trial.  It  is  suffi- 
cient to  set  forth  such  facts,  as,  when  proved  or  admitted,  will 
warrant  the  court  in  drawing  the  legal  inference  in  favour  of  the 
plaintiff.  It  will  be  obvious  to  the  skilful  pleader,  that  the  com- 
mon count  in  assumpsit,  with  the  facts  necessary  for  its  support 
proven  at  the  trial,  secures  to  the  plaintiffs  as  perfect  a  right  to 
judgment,  as  if  the  same  had  been  first  particularly  set  forth  in 
the  declaration,  and  then  proved  at  the  trial.  And  this  general 
mode  of  declaring  cannot  take  the  adverse  party  by  surprise,  or 
be  productive  of  injury  ;  for  he  has  a  right  to  demand  and  receive, 
before  he  can  be  compelled  to  disclose  his  defence,  a  full  bill  of 
the  particulars  which  are  relied  upon  against  him. 

3d  Error ;  That  the  Judge  erred  in  instructing  the  jury,  that 
by  the  laws  of  Spanish  America,  Juan  Fermin  de  Aycinena,  as 
executor  of  his  brother  the  Marquis  of  Aycinena,  was  authorized 
to  take  charge  of  and  continue  the  agency  of  Mr  Yard.  In  the 
charge,  the  Judge  said  :  "  The  defendant  denies  that  Juan  Fermin 
de  Aycinena,  as  executor  of  his  brother  the  Marquis,  was  autho- 
rized by  the  laws  of  Spanish  America,  to  take  charge  of  and 
continue  the  agency,  and  requests  me  so  to  charge  in  point  of  law. 
This  I  refuse  to  do,  and  rule  the  point  against  the  defendant." 
By  this,  I  understand  the  opinion  of  the  learned  Judge  to  be  that 
by  the  will  of  the  Marquis,  in  which  the  plaintiff  was  named  as 
executor,  he  was  authorized  to  act  in  the  premises  as  the  attorney 
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and  agent  of  Mr  Yard.     The  propriety  of  this  instruction  depends 
on  the  construction  of  23d  tit.  5th  Partida  3.      "  Again,  we  say 
that  if  the  attorney  dies  before  the  lawsuit  has  been  commenced 
by  answer,  the  power  of  said  attorney  ends ;  but  if  he  dies  after 
he  had  commenced  it,  his  heirs  can  and  ought  to  finish  what  he 
had  commenced,  provided  they  are  men  fit  to  do  it."     It  will  be 
remembered  that  the  Marquis  of  Aycinena  was  made  one  of  the 
attorneys  of  Mr  Yard,  with  power  of  substitution;  that  the  suit 
was  commenced  in  his  lifetime,  and  that  he  made  Juan  Fermin 
one  of  his  executors,  with  his  widow,  who  from  her  sex  could  not 
well  act,  and  that  the  other  executor  was  in  a  distant  country, 
where  he  could  not  act.     The  difficulty  lies  in  the  use  of  the  word 
"  heirs,"  to  which,  in  our  law,  we  attach  a  particular  meaning ; 
but  which  it  does  not  follow,  it  has  in  Spanish  America,  or  in 
other  countries.     Indeed,  it  is  very  clear  that  it  has  not  the  same 
signification  with  them  as  with  us ;  for  the  witnesses  who  have 
been  examined  under  the  commission  to  Guatemala,  several  of 
whom  are  distinguished  lawyers,  referring  in  express  terms  to 
this  law,  concur  in  opinion  that  it  includes  the  case  of  an  executor, 
who,  by  virtue  of  his  appointment,  not  only  can  but  must  com- 
plete the  business  once   commenced   by  his  testator,  with   the 
single  qualification  that  they  are  men  fit  to  do  it.     Jose  Ygnacio 
Palomo,  who  was  a  lawyer  seventy-two  years  old,  after  quoting 
the  law,  says,  that  in  obedience  to  this  law,  the  witness  being  an 
arbitrator,  when  the  Marquis  died,  recognised  his  executor,  Juan 
Fermin,  as  a  legal  party  who  was  authorized  and  obliged  to  prose- 
cute  the  lawsuit   commenced   by  the  Marquis,  as   attorney  of 
Yard ;  that  this  point  is  so  expressly  determined  by  the  law,  that 
it  does  not  want  more  explanation.     Jose  Mariano  Mendez,  who 
is  also  a  lawyer,  a  doctor  of  law,  (canonical  or  ecclesiastical,  a 
priest  and  curate)  concurs  in  the  same  opinion,  and  thinks  it  so 
clear,  that  it  is  only  necessary  to  have  common  sense  to  under- 
stand it.     The  witness  also  states,  after  referring  to  the  law,  that 
he  who  was  one  of  the  arbitrators,  in  compliance  with  the  said 
law,  was  bound  to  recognise  him,  as  he  did,  as  a  legitimate  party 
in  the  prosecution  of  the  suit,  which  could  not  be  stopped ;  so 
much  so,  that  if  the  executor  had  refused  to  act  in  the  case,  he 
(the  arbitrator),  would  have  compelled  him  to  do  it  for  this  very 
reason.     With  these  opinions  the  other  witnesses  concur,  without 
exception.     It  was  therefore  rather  unreasonable  to  request  the 
Judge,  in  opposition  to  the  construction  put  upon  the  Jaw  by  men 
perfectly  versed  in  it,  to  charge  the  jury,  that  the  plaintiff  was  not 
authorized  by  the  Spanish  law  to  act  in  the  premises ;  and  more 
particularly  after  a  judicial  tribunal,  organized  by  the  agreement 
of  the  parties,  and  under  the  law  of  that  country,  had  decided 
that  he  was  a  legal  party.     In  point  of  fact,  there  is  no  doubt  he 
did  so  act,  and  that  he  continued  to  do  so  from  the  death  of  the 
Marquis,  until  the  time  of  his  death ;  that  of  this  Mr  Yard  was 
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duly  informed,  that  he  expressed  no  dissent,  but  on  the  contrary 
was  highly  pleased,  as  he  ought  to  have  been,  with  the  exertions 
of  his  agent  in  this  delicate  business.  From  the  commentaries  in 
the  Curia  Felipica,  and  from  the  decided  opinion  expressed  by  the 
learned  men  who  have  been  examined,  it  is  very  clear  that  the 
term  hceredos,  used  in  the  law,  means  executor,  or  authorized 
substitute.  In  relation  to  executors  and  administrators,  according 
to  the  Roman  law,  which  made  no  distinction  in  this  respect 
between  movable  and  immovable  property,  the  title  "  heir"  was 
indiscriminately  applied  to  every  person  who  was  called  to  the 
succession,  whether  he  was  called  by  the  act  of  the  party  or  by 
operation  of  law.  Thus  the  person  who  was  created  universal  suc- 
cessor, by  a  will,  was  called  the  testamentary  heir  (hcerus  factus), 
and  the  next  of  kin  by  blood,  in  cases  of  intestacy,  was  called  the 
heir  at  law  (hceres  natus),  or  heir  by  intestacy.  Justice  Story 
observes,  in  his  letter  on  Foreign  Administration,  pp.  507,  508, 
Confl.  of  Laws  418,  that  the  explanations  are  important  in  order 
to  fully  understand  the  reasoning  of  foreign  jurists,  &c.,  for  the 
civil  law  distinctions  everywhere  pervade  the  jurisprudence  of 
continental  Europe.  The  executors  under  the  common  law  in 
many  respects  correspond  with  the  testamentary  heir  of  the  civil 
law,  and  that  the  administrator  in  many  respects  corresponds 
with  the  heir  by  intestacy.  Conversant  with  the  civil  code,  and 
ignorant  of  common  law  distinction  between  "  heir  and  executor," 
it  may  be  readily  understood  why  it  is  that  the  witnesses,  lawyers 
by  profession,  should  express  themselves  in  such  strong  terms  as  to 
the  laws  of  Spanish- America,  and  that  the  tribunals  of  the  country 
should  have  admitted  the  plaintiff  as  a  legal  party  to  the  cause. 

Ordinarily,  the  court  cannot  take  judicial  notice  of  the  laws 
of  a  foreign  country ;  they  must  be  proved,  as  they  were  here,  as 
facts.  The  court  was  requested  to  charge  the  jury  on  the  ques- 
tion, as  a  point  of  law ;  and  refusing  to  do  so,  is  not  error,  upon 
that  ground,  and  for  the  other  reasons  which  have  been  given. 

In  the  4th  and  5th  errors,  the  defendant  complains  that  instead 
of  instructing  the  jury  according  to  the  position  and  argument  of 
the  defendant,  that  the  amount  of  $8,556.31,  with  interest,  referred 
to  in  a  certain  receipt  of  Juan  Jose  Echeverria,  dated  the  19th  of 
December  1816,  could  not  be  recovered  in  this  action,  the  Judge 
instructed  the  jury  that  the  plaintiff  in  this  action  might  recover  the 
above  amount,  if  paid  by  Juan  Fermin  alone ;  and  left  it  to  the 
jury  to  decide,  as  a  matter  of  fact,  upon  the  evidence,  whether 
the  said  sum  had  been  paid  by  Juan  Fermin  alone,  or,  as  was  con- 
tended by  the  defendant,  jointly  with  the  Marquis  de  Aycinena, 
referred  to  in  the  receipt. 

The  5th  error  depends  on  the  4th ;  for  if  there  was  any  proof, 
however  small,  that  the  payment  was  made  by  Juan  Fermin  alone, 
the  court  had  no  alternative  but  to  leave  it  as  a  matter  of  fact  to 
be  decided  by  the  jury.  In  the  receipt  given  by  Juan  Jose  Eche- 
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verria,  the  name  of  the  young  Marquis  of  Aycinena  is  introduced 
with  Don  Juan  Fermin  de  Aycinena,  as  executors  of  the  late 
Marquis  Don  Vicente  de  Aycinena.  The  great  probability  is, 
that  in  the  receipt,  which  it  cannot  be  pretended  is  conclusive, 
and  which,  by  the  bye,  would,  of  itself,  be  no  evidence,  there  is 
some  mistake;  for  by  recurring  to  the  will  of  the  Marquis  de 
Vicente,  it  appears  that  the  name  of  the  young  Marquis  nowhere 
appears  as  one  of  the  executors.  The  executors,  as  appears  from 
the  extract  of  the  will,  are  his  wife,  Donna  Juana  Pinol,  and  his 
brothers,  Don  Jose  and  Don  Juan  Fermin  de  Aycinena.  Without 
adverting  to  the  other  witnesses  who  speak  of  the  payment  by 
Juan  Fermin,  (but  who,  as  the  defendants  say,  refer  to  the  re- 
ceipt), it  is  sufficient  to  refer  to  the  testimony  of  Echeverria,  which 
fully  justifies  the  course  taken  by  the  Judge.  Echeverria  says 
that  the  sum  of  $8551  2^  reals,  paid  to  the  witness  by  Don  Juan 
Fermin,  in  consequence  of  the  compromise  already  mentioned,  was 
paid  in  silver.  And  again,  he  says,  said  compromise  was  made 
at  the  house  of  said  Aycinena ;  he  does  not  recollect  of  any  other 
person  being  present.  Whenever  the  transaction  is  spoken  of  or 
referred  to,  except  in  the  receipt,  Juan  Fermin  alone  is  introduced ; 
the  name  of  the  young  Marquis  neither  appears  in  the  will,  nor  in 
any  other  manner.  All  that  is  necessary  is  to  show  that  there  is 
some  evidence  of  the  payment  by  him  alone,  to  sustain  the  charge 
of  the  Judge :  and  this  is  not  only  true,  but  if  this  was  before  us 
on  a  motion  for  a  new  trial,  we  would  not  think  ourselves  author- 
ized to  disturb  the  verdict. 

It  is  said  the  plaintiff  had  no  authority  to  compromise  with 
Echeverria.  In  the  letter  of  attorney  to  the  Marquis  Vicente, 
power  is  given  to  ask,  recover  and  receive  all  sums  of  money  due 
to  the  constituent,  taking  those  means  that  they  may  think  proper, 
and  adjusting,  compromising  and  agreeing,  as  they  may  think  con- 
venient, &c. ;  and  when  doubts  or  differences  occur,  to  submit  said 
doubts  and  differences  to  arbitrators,  or  amicable  composers 
granting  them  full  jurisdiction,  &c.,  so  that  by  arbitrating,  com- 
promising and  settling,  they  may  decide  and  determine  said  doubts 
and  differences.  These  powers  would  seem  to  be  full  and  ample, 
and  whatever  authority  is  conferred  on  the  Marquis,  is,  by  the 
law  of  Spanish-America,  substituted  on  the  plaintiff,  by  virtue  of 
his  office  of  executor.  If,  therefore,  the  original  attorney  had 
power  to  compromise,  of  which  there  cannot  be  entertained  a  doubt, 
his  substitute  had  the  same  authority.  As  to  the  expediency  of 
the  compromise,  there  can  be  but  one  opinion,  when  it  is  remem- 
bered that  Echeverria  had  already  established  his  right  to  com- 
mission on  the  sale  of  the  cargo  of  the  Dolly,  to  the  amount  of 
upwards  of  $17,000;  that  he  was  the  only  appellant  that  had 
entered  his  appeal  to  establish  his  right  to  a  preference  on  the 
fund,  which  alone  could  avail  him,  as  the  estate  of  Yrissari  was 
insolvent ;  that  before  the  appeal  could  be  decided,  it  would  take 
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from  two  to  four  years ;  and  that,  in  the  mean  time,  the  fund, 
which  amounted  to  upwards  of  $200,000,  did  not  bear  interest. 
It  is  nothing  to  the  purpose  to  allege  that  the  heavy  loss  to  Mr 
Yard  was  occasioned  by  the  misconduct  of  Echeverria ;  for,  ad- 
mitting this  to  be  true,  the  agent  was  bound  to  consult  the  interest 
of  his  constituent,  and  not  his  feelings,  and  in  that  view  was  clearly 
justifiable  in  paying,  by  way  of  compromise,  one  half  his  demand, 
to  rid  the  case  of  a  claim  so  detrimental,  and  which,  if  suffered  to 
remain,  might  have  induced  the  disastrous  consequence  of  other 
creditors  pursuing  the  same  course.  It  has  been  said  that  the 
money  was  to  be  taken  out  of  the  fund  when  recovered,  and  was 
not  paid  by  the  plaintiff.  But  this  is  in  direct  opposition  to  the 
testimony  of  Echeverria,  submitted  to  the  jury,  who  expressly 
says,  it  was  paid  to  him  in  silver. 

6th  and  7th  errors;  That  the  Judge  erred,  in  saying  to  the  jury 
that  the  extent  of  the  substitution  of  Del  Valle  did  not  clearly 
appear,  but  that  in  point  of  law,  at  any  rate,  if  Del  Valle  had 
been  substituted  as  Mr  Yard's  agent,  during  the  Marquis's  life- 
time, the  effect  of  the  substitution  ceased  on  the  Marquis's  death ; 
and  that  such  substitution  formed  no  defence  to  this  action  ;  and 
in  not  leaving  it  to  the  jury  to  decide  whether  the  substitution  of 
Del  Valle  had  been  made. 

This  exception  is  grounded  on  the  letter  of  the  18th  of  Decem- 
ber 1813,  from  the  Marquis  to  Mr  Yard.  After  giving  him  an 
account  of  the  state  of  the  business,  he  says ;  "  many  things,  that 
have  weighed  upon  me,  have  prevented  my  carrying  on  the  case 
personally,  as  I  did  in  the  matter  of  the  accounts ;  and  therefore 
I  substituted  your  power  of  attorney  on  the  licentiate  Don  Jose 
del  Valle,  the  same  who  had  been  arbitrator  in  the  matter  of  the 
accounts;  his  having  been  a  judge,  in  one  case,  not  being  an  im- 
pediment to  be  a  party  in  another,  as  you  may  well  perceive.  I 
considered  him  more  fit,  on  account  of  the  knowledge  which  our 
conferences  and  writings,  in  the  former  case,  gave  him,  on  some 
points,  that  will  serve  for  the  decision  of  this.  Besides  that,  he  is 
a  lawyer  of  consummate  learning,  and  his  conduct  and  honesty 
are  known  to  every  body.  Therefore  he  has  all  my  confidence. 
He,  with  my  approbation,  has  brought  a  demand  asking  that  the 
funds  at  Lima  should  not  be  considered  as  part  of  the  funds  of  the 
estate  of  Yrissari." 

That  the  Marquis  did  not  cease  to  have  a  general  superintend- 
ence over  the  case,  is  very  apparent ;  although,  for  some  reason 
not  explained,  it  was  inconvenient  for  him  to  give  his  personal 
exertions,  as  a  lawyer,  as  before.  That  Mr  Yard  took  the  same 
view  of  it,  appears  from  his  letter  to  the  Marquis,  of  the  date  of 
the  17th  April  1815.  "  Although  I  cannot  but  regret  that  any 
circumstance  should  have  rendered  it  necessary  for  your  excel- 
lency to  transfer  your  agency  to  another  person,  yet,  confiding  in 
the  discretion  with  which  you  will  have  made  your  choice,  I  doubt 


Dec.  1841.]  OF  PENNSYLVANIA.  79 

[Peries  v.  Aycinena.] 

not  of  receiving  entire  satisfaction,  from  the  kind  attention  of  Don 
Jose  Valle.  I  beg  you  to  recommend  me  to  the  favour  and  good 
offices  of  that  gentleman,  &c.  I  presume  to  hope,  however,  that 
although  the  active  part  of  the  agency  may  be  transferred,  your 
excellency  will  still  continue  to  superintend  and  aid  by  your 
counsel,  in  all  the  proceedings,"  &c.  Taking  these  letters  in  con- 
nection with  the  fact  that  Don  Valle  received  fees  as  a  lawyer, 
and  that  he  has  not,  so  far  as  we  have  heard,  pretended  to  have 
acted  in  any  other  character,  we  think  the  court  were  right  in 
their  instruction  to  the  jury.  It  would  seem  that  they  were  re- 
quested to  charge  the  jury,  as  a  point  of  law,  that  Del  Valle  was 
the  legal  substitute  or  attorney  of  Mr  Yard,  notwithstanding  the 
death  of  the  Marquis.  And  if  this  was  so,  it  was  strange  that 
the  arbitrators  should,  with  a  knowledge  of  all  the  facts,  have 
admitted  Don  Fermin  as  a  legal  party  to  the  suit.  Besides,  the 
question  is  immaterial,  except  as  to  the  amount  of  compensation, 
because  it  is  in  proof  that  Mr  Yard  himself  acknowledged  Don 
Fermin  as  his  legal  constituted  attorney ;  and  having  done  so,  it 
is  too  late  to  deny  him  compensation  for  the  services  rendered  by 
him  in  that  character.  That  a  question  of  agency  is  ordinarily  a 
question  of  fact  to  be  submitted  to  a  jury,  may  be  conceded, 
although  it  may  sometimes  be  a  mixed  question  of  law  and  fact. 
But  this  is  immaterial,  as  it  seems  to  have  been  submitted  to  the 
court  as  a  point  of  law,  on  which  they  were  requested  to  charge 
the  jury.  If  it  was  an  error,  therefore,  of  which  I  remain  yet  to 
be  convinced,  it  cannot  properly  be  imputed  to  the  court,  but  to 
the  party  (and  which  party  it  was  does  not  appear)  that  desired 
the  direction.  By  the  death  of  the  Marquis,  the  power  of  Del 
Valle  necessarily  ceased,  for  the  former  was  accountable  for  the 
acts  of  his  substitute,  since  he  is  appointed  by  and  in  place  of  the 
agent ;  and  the  appointment  is,  therefore,  naturally  withdrawn  by 
the  death  of  the  appointee.  In  the  Roman  law,  the  rule  is  fully 
recognised,  that  a  mere  power  or  authority  expired  by  the  death 
either  of  the  principal  or  of  the  agent.  Story  on  Agency  512,  tit. 
Dissolution  of  Agency. 

In  the  8th,  9th  and  10th  errors,  it  is  alleged,  there  is  error 
because  the  Judge,  instead  of  delivering  his  opinion  and  charging 
the  jury  that  the  plaintiff  was  not  entitled  to  recover  commissions 
on  the  sum  of  $22,349,  paid  by  the  royal  treasury  to  Caballero 
and  Correa,  in  deposit  on  security,  did  say  to  the  jury,  that  while 
the  defendants'  counsel  argued  that  the  conduct  of  Juan  Fermin 
de  Aycinena  had  not  on  that  subject  been  sufficiently  explained, 
the  plaintiff's  counsel  contended  that  it  was  shown,  that  further 
pursuit  of  said  sum  would  have  been  not  only  useless,  but  worse, 
as  it  would  have  incurred  expense  without  sufficient  reason ;  the 
said  Judge  saying,  that  he  left  it  to  the  jury  to  decide  whether 
they  were  satisfied  with  the  explanation  of  the  plaintiff,  also  sub- 
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mitted  the  question  of  commission  on  that  sum  to  the  decision  of 
the  jury. 

From  the  charge  of  the  court,  I  am  inclined  to  believe  that  no 
question  was  made  at  the  trial,  but  that  there  were  steps  taken 
by  Juan  Fermin  to  recover  the  whole  amount  claimed,  viz. — 
$202,349.87,  which  included  the  822,349  paid  to  Caballero  and 
Correa.  Indeed,  I  cannot  see  how  it  could  have  been  so  contended, 
in  the  face  of  the  evidence,  which  proves  directly  the  reverse. 
The  documents  conclusively  proved  that  he  demanded  it,  and  at 
length  requested  an  order  for  the  amount  of  $180,000,  saving  the 
right  of  his  constituent  to  that  sum.  The  only  debateable  ground, 
therefore,  was  the  one  noticed  in  the  charge,  whether  the  conduct 
of  the  agent  had  been  sufficiently  explained  in  relation  to  a  further 
pursuit  of  that  money.  This  the  court  very  properly  left  to  the 
jury.  It  seems  that  after  the  report  of  the  assessor-general,  no 
further  steps  were  taken ;  and  the  probability  is,  that  the  report, 
which  made  no  reservation  whatever,  and  the  adoption  of  the 
report  by  the  President  of  Guatemala,  were  thought  to  be  conclu- 
sive of  that  right.  It  could  only  be  recovered  through  the  me- 
dium of  the  President,  and  perhaps  this  is  the  reason  the  witnesses 
concur  in  the  opinion,  that  he  is  entitled  to  be  paid  commissions 
on  the  whole  sum.  But  this  point  is  no  further  important  than  as 
forming  a  measure  for  the  value  of  the  services  rendered  by  the 
plaintiff,  in  quality  of  agent.  It  is  not  charged  qua  commissions, 
but  as  a  standard  of  the  value  of  his  services.  If  the  contract  had 
been  for  so  much  per  cent,  on  the  amount  secured  or  recovered, 
it  would  have  been  more  pertinent  to  the  case.  The  court  left 
the  whole  matter  to  the  jury,  who  have  estimated  the  services  at 
the  sum  found  by  the  verdict,  which  is  considerably  less  than  the 
estimate  put  upon  them  by  the  witnesses,  at  the  customary  prices 
of  the  place  where  they  were  rendered ;  and  this,  too,  without 
taking  into  the  calculation  the  interest,  which  would  be  a  fair 
item  in  making  the  estimate.  The  witnesses  prove  that  the  usual 
rate  is  from  6  to  8  per  cent. ;  the  jury,  as  appears  by  a  certificate 
annexed  to  the  verdict,  gave  only  the  7-12ths  of  6  per  cent,  on  the 
sum  of  $202,349.87. 

It  now  remains  to  notice  the  exceptions  to  the  costs  which  were 
paid  by  the  agent,  amounting  to  the  sum  of  $6028.37.  These 
costs  were  legally  taxed  by  the  legal  officer  as  triplicate  costs,  for 
a  reason  fully  explained  by  the  witnesses,  there  being  more  than 
one  party ;  and  if  they  were  paid  by  the  person  admitted  to  be  the 
legal  party  to  the  suit,  and  who  was  chargeable  with  them,  and 
might,  as  appears  in  the  evidence,  have  been  compelled  to  pay 
them,  no  reason  can  be  given  why  they  should  not  be  refunded 
by  the  constituent.  And  this  does  not  seem  to  be  denied;  but  the 
defendants  complain  that  the  court  ought  to  have  charged,  that 
there  was  no  evidence  to  show  that  the  costs  were  paid  after  the 
death  of  the  Marquis.  But  this  the  court  refused  to  do,  but 
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left  it  as  a  point  to  be  decided,  whether,  and  how  much  of  the 
costs  had  been  paid  by  the  plaintiff.  He  told  them,  that  the 
plaintiff  might  recover  (and  he  could  give  them  no  other  direction) 
what  he  had  paid.  There  was  evidence,  and  the  evidence  was 
very  strong,  that  the  plaintiff  had  paid  some,  if  not  all,  the  costs 
which  had  been  legally  taxed. 

In  the  whole  case,  we  see  nothing  to  prevent  judgment  being 
rendered  for  the  plaintiff.  In  conclusion,  I  have  to  remark, 
that  the  failure  to  pay  in  conformity  to  the  order,  is  not  impu table 
to  the  plaintiff,  who  has  acted  with  diligence  and  the  most  entire 
good  faith.  The  non-payment  arose  from  causes  over  which  the 
agent  had  no  control.  Nor  is  it  his  fault  that  the  claim  for  the 
Marquis  Vicente's  services  cannot  be  settled  in  this  suit.  It  may 
be  an  inconvenience  to  the  defendant,  but  this  is  a  difficulty  which 
could  not  be  avoided  except  by  common  consent.  It  may  also  be 
proper  to  remark,  that  the  only  services  rendered  by  Don  Juan 
Bautista  Oyarzabal,  the  co-attorney,  were  by  procuring  the  with- 
drawal of  the  attachment  laid  on  the  funds  at  Lima,  for  which 
there  is  no  evidence  that  he  received,  or  intends  to  claim  compen- 
sation. 

Judgment  affirmed. 


Yohe  against  Barnet. 

Articles  of  copartnership  between  S.  Y.  and  two  others,  stipulated  that  the 
latter  should  furnish  $6000,  that  is  to  say,  each  of  the  two  $3000,  the  profits  and 
losses  to  be  divided  equally  among  the  three  copartners,  share  and  share  alike. 
Held, 

1.  That  as  the  consideration  of  S.  Y.'s  being  entitled  to  one-third  of  the  profits 
did  not  appear,  it  was  matter  of  fact  for  the  jury  to  determine,  on  oral  evidence, 
of  what  it  consisted,  whether  it  was  merely  that  he  was  to  contribute  one-third 
of  the  labour,  or  was  to  furnish  skill,  credit,  attention  and  services,  in  carrying 
on  the  business. 

2.  If  the  two,  under  such  agreement,  besides  capital,  were  to  furnish  their 
skill,  attention,  and  services,  and  S.  Y.  only  to  give  his  attention,  skill,  and 
services,  the  question  whether  if  a  loss  of  capital  occurred  in  the  business,  S.  Y. 
is  not  bound  to  pay  one-third  of  the  deficiency,  is  also  a  matter  of  fact  for  the 
jury,  and  it  is  error  for  the  court  to  decide  it. 

Query,  whether  on  the  face  of  such  agreement  merely,  each  partner,  in  case  of 
a  loss  of  capital,  is  not  bound  to  contribute  his  proportion  to  make  it  ffood  to  the 
others. 

In  a  suit  by  one  partner  against  another  to  recover  contribution  to  a  loss  in  the 
concern,  a  statement  in  the  defendant's  handwriting  of  an  account  showing  a 
balance  due  to  the  plaintiff  from  the  firm,  is  evidence  for  the  plaintiff. 

So  a  statement  by  the  plaintiff  in  the  possession  of  the  defendant  showing  how 
their  matters  of  account  stood  between  them,  is  evidence  for  the  defendant. 
III.  — 11 
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So,  also,  an  account  by  the  defendant  of  cash  paid  for  the  firm,  and  of  credits 
given,  produced  by  him  before  arbitrators,  and  given  in  evidence  to  them  by  the 
consent  of  the  plaintiff,  who  said  he  did  not  know  whether  the  charges  were 
right  or  not,  but  he  would  not  object  to  them,  is  evidence  for  the  defendant. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

The  plaintiff  below  and  plaintiff  in  error,  David  Barnet,  brought 
this  action  of  account  render  against  Samuel  Yohe,  to  recover  a 
balance  alleged  to  be  due  to  him  as  partner  of  the  late  firm  of 
Yohe,  Barnet  &  Co.  There  had  been  a  previous  partnership 
between  the  plaintiff  and  defendant,  under  the  firm  of  Yohe  and 
Barnet.  Afterwards,  a  new  partnership  was  formed  between  the 
plaintiff  and  defendant,  and  Theodore  R.  Sitgreaves,  by  a  written 
paper  containing  certain  stipulations,  entered  in  the  day-book  of 
Yohe,  Barnet  &  Co.,  in  the  defendant's  handwriting,  but  not 
signed  by  the  parties,  as  follows : 

"  Samuel  Yohe.  David  Barnet,  and  Theodore  R.  Sitgreaves,  have 
agreed  to  become  copartners  in  the  grocery,  liquor,  and  wine 
business,  to  commence  from  the  14th  of  March  1833,  and  to  con- 
tinue for  and  during  the  full  term  of  two  years  and  six  months, 
under  the  firm  of  Yohe,  Barnet  &  Co. 

David  Barnet  and  Theodore  R.  Sitgreaves,  agree  to  furnish 
$6000,  that  is  to  say,  David  Barnet  $3000,  and  Theodore  R.  Sit- 
greaves $3000. 

The  profits  and  losses  to  be  equally  divided  among  the  three 
copartners,  Samuel  Yohe,  David  Barnet,  and  Theodore  R.  Sit- 
greaves, share  and  share  alike.  The  capital  to  be  furnished  on 
the  14th  of  March  1833." 

The  plaintiff  alleged,  that  a  loss  had  been  sustained  in  conduct- 
ing the  business  of  the  firm,  whereby  on  the  winding  up  his  capi- 
tal stock  of  $3000  paid  in  had  been  diminished ;  and  he  claimed 
to  recover  the  one-third  thereof  from  the  defendant. 

On  the  trial  the  plaintiff  offered  in  evidence  the  bank-book  of 
the  firm  to  show  that  the  funds  of  the  firm  were  exhausted ;  to  the 
admission  of  this  the  defendant  objected,  and  the  court  overruled 
the  evidence  and  sealed  a  bill  of  exception. 

The  plaintiff  then  offered  in  evidence  the  following  statement, 
in  the  handwriting  of  the  defendant ;  the  admission  of  which  was 
objected  to,  and  it  was  rejected  by  the  court ;  to  which  decision 
the  plaintiff  excepted : 

DR.     Yohe,  Barnet  4*  Co.  in  acct.  with  Yohe  4*  Barnet,      CR. 


To  cash  rec'd  of  sundries.  $5,629.84 
Balance 1,938.64 


By  Cash  paid  sundries. .  .$2,549.02 
Y  &  B 1,142.13 


$3,691.15 
1,938.69 

$5,629.84 
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To  Balance $1,938.69 

Due  to  D.  Barnet 2,606.34 


$667.65 

Outstanding  debts. .    .  .$1,691.17 

D.  Barnet 143.42 

Seitz 98.56 

Yohe 49.81 

$1,982.96 


Owes  on  book $700.00 

M'Keen 70.00 

D.  Barnet 1,938.69 


$2,708.69 
1,982.96 


Loss,     $725.73 

The  following  memorandum,  in  the  handwriting  of  the  plaintiff, 
was  then  offered  in  evidence  by  the  defendant : 

David  Bamet,  DR. 

1834,  May  10.     To  Cash $170.00 

Check 104.23 

Cash  draw 6.41 

Michael  Weaver* 29.43 

Check  to  Coyle 18.50 

Boyle 20.00 

To  the  admission  of  which  the  plaintiff  objected,  and  the  same 
being  admitted,  he  excepted. 

The  defendant  further  offered  the  private  account  of  S.  Yohe 
against  the  firm  of  Yohe  &  Barnet,  containing  sundry  charges  of 
cash  paid  for  said  firm : 

DR.  side  amounting  to $778.83 

CR.  side  amounting  to $755.48 

To  the  admission  of  this  the  plaintiff  objected ;  but  the  court 
overruled  the  objection,  and  the  plaintiff  excepted. 

Previous  to  the  offer  of  this  evidence,  a  witness  testified  that  he 
had  been  one  of  the  arbitrators  in  this  case.  In  examining  the 
account,  there  was  no  objection  to  the  charges  of  cash,  in  Yohe's 
private  account  against  Yohe  &  Barnet.  They  went  over  them 
and  added  them  up.  The  only  difficulty  was  in  the  addition.  On 
his  cross-examination,  he  said  he  recollected  Mr  Barnet's  saying, 
at  the  time,  he  did  not  know  whether  they  were  right  or  not ;  but 
he  would  not  object  to  them. 

The  court  charged  the  jury  as  follows  : 

A  partnership  was  formed  between  Barnet,  Sitgreaves  and 
Yohe.  Barnet  placed  in  the  firm  $3000,  and  Sitgreaves  the  same 
sum.  Yohe  did  not  contribute  anything  but  his  credit,  experience 
and  attention.  It  was  agreed  that  the  parties  should  share  the 
profits,  and  bear  an  equal  share  of  the  loss. 

The  plaintiff  contends  that  a  loss  has  been  sustained,  and  that 
including  the  business  of  the  firm,  his  stock  of  $3000  has  been 
diminished,  and  this  action  has  been  brought  to  recover  the  one- 
third  of  the  loss  from  the  defendant. 
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Whether  there  has  been  a  loss  or  not,  is  a  fact  that  you  will 
determine  from  the  evidence.  If  you  shall  be  satisfied  that  the 
plaintiff's  share  of  the  stock  has  been  diminished,  then  the  question 
is  presented,  is  the  defendant  bound  in  law  to  make  good  to  him 
the  one-third  of  this  deficiency  ?  This  is  a  question  of  law ;  and 
no  case  has  been  furnished  us,  in  which  it  has  been  decided  in  our 
courts.  From  this  fact  I  am  inclined  to  think  it  is  a  new  point  in 
this  country.  In  the  absence  of  precedent,  we  must  resort  to 
principle  and  elementary  authority. 

That  a  partnership  may  be  formed,  the  one  partner  contributing 
money,  and  the  other  labour  and  skill  and  experience,  cannot  be 
doubted.  We  see  it  done  every  day.  When  money  is  contributed 
by  one,  and  labour,  experience  and  time  by  another,  on  closing 
the  concern,  the  latter  would  not  be  permitted  to  take  a  part  of 
the  money  put  in  as  stock  by  the  other.  He  would  be  entitled  to 
his  share  of  the  profit  that  would  be  made  of  the  money  and  labour 
thus  united,  but  he  would  not  be  owner  of  any  part  of  the  money. 
The  labour,  skill,  credit  and  experience  only  would  be  his.  If 
the  money  is  not  his,  it  will  appear  difficult  to  show  how  and  why 
he  is  liable  for  its  risk,  as  between  himself  and  his  partner.  If  no 
gain  is  made,  he  would  not  call  upon  his  partner  to  compensate 
him  for  his  time,  labour,  credit  and  experience,  in  the  absence  of 
all  contract  to  that  effect.  He  put  this  to  risk.  The  peril  was 
his,  and  his  partner  had  not  insured  against  loss.  The  one  con- 
tributes money;  this  is  his  share  in  the  concern.  The  other, 
against  this,  contributes  care  and  skill  and  credit ;  this  is  his  share 
in  the  concern.  If  one  loses  his  money,  the  other  loses  his  labour, 
time  and  experience.  It  is  to  be  supposed,  unless  it  is  agreed 
otherwise,  that  the  partners  consider  the  time,  credit  and  expe- 
rience of  the  one,  equal  in  value  to  the  money  of  the  other.  It  is 
often  fully  equal  in  value,  and  made  to  supply  its  place.  I  should 
think  it  was  always  intended  to  supply  its  place,  as  being  of  equal 
value,  except  the  contrary  appears  from  an  agreement  between 
the  parties.  I  do  not  think  the  contract  of  the  parties,  in  this  case, 
varies  the  right  of  the  plaintiff,  or  liability  of  the  defendant,  as  to 
this  point ;  and  therefore  the  defendant  is  not  bound  to  pay  to  the 
plaintiff  the  one-third  of  the  supposed  deficiency. 

To  this  charge  the  plaintiff  excepted. 

Errors  assigned: 

1.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
first  bill  of  exception. 

2.  In  rejecting  the  evidence  mentioned  in  the  second  bill  of 
exception. 

3.  In  receiving  the  evidence  mentioned  in   the   third   bill  of 
exception. 

4.  In  receiving  the  evidence  mentioned  in  the  fourth  bill  of 
exception. 

5.  In  their  charge  to  the  jury. 
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1st.  In  deciding  the  fact,  instead  of  submitting  it  to  the  jury, 
that  Yohe  contributed  his  credit,  experience  and  attention. 

2d.  In  all  that  the  court  said  in  relation  to  the  rights  and  liabili- 
ties of  partners,  where  one  or  more  of  them  put  in  money,  and  the 
other  does  not. 

3d.  In  deciding  the  question  of  fact  that  the  defendant  in  tils 
case  was  not  bound  to  pay  to  the  plaintiff  the  one-third  of  the 
supposed  deficiency. 

4th.  In  charging  the  jury  upon  the  construction  of  the  stipula- 
tions of  partnership,  and  the  liabilities  of  the  partners  to  each 
other. 

Reeder  and  Porter  for  the  plaintiff'  in  error,  withdrew  the  first 
error,  as  the  same  matter  was  afterwards  in  evidence. 

2.  This  statement  was  improperly  rejected.     It  was  clearly 
evidence,  and  no  reason  was  given  for  rejecting  it  but  that  it  had 
no  date.     It  was  an  admission  by  the  defendant,  that  the  first 
firm  owed  the  second  firm  $2606.34 ;  and  also  of  another  fact,  that 
there  was  a  loss  in  the  second  firm,  which  was  the  great  subject 
of  dispute.     It  showed  further  that  the  defendant  owed  $49.81  to 
the  second  firm,  whereas  he  afterwards  alleged  they  owed  him. 
They  cited  2  Whart.  410 ;  1  Doll.  486. 

3.  If  the  statement  was  rejected,  certainly  this  memorandum 
ought  to  have  been,  for  it  stood  on  the  same  footing.     It  did  not 
even  appear  to  relate  to  the  firm.     Three  only  of  the  entries  did 
in  fact  relate  to  the  firm. 

4.  This  evidence  was  received  on  the  ground  of  its  having  been 
admitted  before  the   arbitrators.     But   this  was  not   the  case. 
The  furthest  that  was  proved  was,  that  there  was  no  objection 
to  it. 

5.  The  principles  laid  down  by  the  court  in  their  charge  to  the 
jury  are  erroneous.     The  court  assumed  that  Yohe  contributed 
skill  and  extraordinary  services ;  but  there  was  no  agreement  for 
that,  nor  is  there  proof  that  he  had  more  skill  than  his  partners. 
The  others  equally  contributed  their  services,  and  therefore  ought 
to  have  their  capital  safe.     By  the  written  agreement  of  partner- 
ship, the  losses  are  to  be  equally  divided.     Loss  means  diminution 
of  capital  caused  by  the  prosecution  of  the  business  of  the  partner- 
ship.    This  is  what  the  parties  understood  by  it ;  and  by  the  law 
of  partnership,  each  participator  in  the  profits  is  equally  liable 
for  all  losses  which  may  be  incurred.     Gow  on  Partn.  9,  11,  16. 
And  if  the  parties  are  not  equally  liable,  then  we  contend  it  must 
be  left  to  the  jury  to  say  which  was  to  furnish  labour  and  services, 
and  what  proportion  the  labour  and  services  of  Yohe  bore  to  the 
money  of  the  others,  and  distribute  the  loss  accordingly.     They 
cited  19   Vez.  291;  18   Vez.  300;   Cooper's  Justinian,  b.  3,  c.  26, 
sec.  2 ;  Collyer  Part.  84. 

IH,  —  H 
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Brown  and  Hepburn,  contra. 

2.  The  paper  offered  was  an  unfinished  paper — a  mere  essay — 
the  sweepings  of  the  counting-house.     It  does  not  agree  with  the 
books.     In  Thompson  v.  M'Kelvey,  (13  S.  4'  ^«  127),  unconnected 
scraps  of  paper  containing  accounts  irregularly  kept  on  their  face, 
were  held  not  to  be  admissible  as  a  book  of  original  entries.    This 
paper  bore  no  date,  and  no  account  was  given  of  it.     A  paper 
unintelligible  without  explanation,  is  not  admissible  as  a  book  of 
original  entries.    Hough  v.  Doyle,  (4  Rawle  294.)    They  also  cited 
2  Watts  338 ;  1  Wash.  C.  C.  Rep.  156. 

3.  This  was  found  written  on  the  back  of  an  account  of  Yohe 
&  Barnet  with  another  person,  and  produced  from  among  the 
papers  of  the  firm.     On  the  back  of  it  was  an  entry  by  the  plain- 
tiff.    Three  items  of  it  were  previously  shown  to  be  correct. 

4.  There  was  evidence  sufficient  to  go  to  the  jury  for  them  to 
say  whether  it  was  admitted  before  the  arbitrators;  6  S.  fy  R.  15; 
12  S.  4-  R.  238 ;  1  Penn.  Rep.  415. 

5.  As  to  the  charge  of  the  court,  the  principles  laid  down  are 
correct.     From  the  nature  of  the  contract,  and  the  stipulations 
of  the  parties,  the  defendant  was  to  furnish  the  services  and  the 
plaintiff  money.     The  defendant  was  bound  to  do  this,  and  if  he 
had  refused  or  neglected,  would  certainly  have  been  responsible 
under  this  agreement.    The  others  were  not  bound  to  render  their 
services,  besides  furnishing  the  entire  capital  stock  of  the  firm. 
By  the  terms  of  the  agreement,  the  contributions  of  the  parties 
were  considered  equal,  inasmuch  as  it  is  agreed  that  the  profits 
and  losses  shall  be  equally  divided.     Then  what  is  meant  by  say- 
ing that  the  loss  shall  be  equally  divided  1     Not  the  loss  of  what 
each  contributed,  but  the  loss  beyond  that.     The  money  brought 
in  is  not  a  loan,  but  an  investment.     It  is  not  a  joint  ownership 
of  a  chattel  which  each  is  bound  to  repair.     The  losses  are  not  to 
be  shared  till  the  capital  is  exhausted.     If  all  the  $6000  had  been 
sunk,  and  still  $1000  was  due  to  creditors,  the  partners  must 
equally  bear  that.     The  doctrine  laid  down  by  the  court  below, 
is  fully  sustained  by  the  authorities.     Puffendorff,  in  his  Treatise 
on  the  Law  of  Nature  and  Nations,  book  5,  c.  8,  sec.  8,  says,  that 
when  in  a  partnership  labour  is  contributed  on  one  side,  and  only 
the  use  of  money  on  the  other,  he  who  contributed  the  money  does 
not  admit  the  other  to  a  share  in  the  principal,  but  only  to  his 
proportion  of  the  gain  that  may  be  made  of  the  money  and  labour 
joined  together.     And  in  this  case,  as  he  that  contributed  only 
labour  has  no  title  to  any  part  of  the  money,  when  they  break  off 
the  partnership,  so  the  other  alone,  as  owner,  is  concerned  in  the 
risk  that  the  money  is  exposed  to.     And  in  such  a  partnership  as 
this,  not  the  money  itself,  but  the  risk  that  it  runs  and  the  gain 
that  may  probably  be  expected  from  it,  is  compared  with  the 
labour.     And  therefore  when  the  gain  is  to  be  proportioned,  we 
must  not  compare  the  labour  with  the  principal,  (as  if  one  having 
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contributed  work  to  the  value  of  £100,  and  the  other  £1000  in 
money,  the  former  were  to  receive  only  a  tenth  part  of  the  gain), 
but  to  the  risk  and  hazard  the  money  is  exposed  to,  which  if  com- 
puted to  be  worth  £100,  each  party  shall  gain  equally.  This 
doctrine  is  cited  in  Watson  on  Partnership  57,  as  the  law  of  Eng- 
land, and  referred  to  in  3  Kent's  Com.  24.  Indeed  the  question 
commonly  raised  is,  whether  the  partner  contributing  labour  is 
not  entitled  to  a  portion  of  the  capital.  Collyer  on  Part.  82,  84, 
86 ;  5  Taunt.  74 ;  Wats,  on  Part.  42.  But  it  has  not  been  doubted 
that  in  such  a  partnership,  while  the  labour  is  risked  on  one  side, 
so  is  the  money  on  the  other ;  and  in  case  of  loss,  the  one  loses  his 
labour,  and  the  other  his  money. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY  J.  —  The  first  error,  which  is  a  bill  of  exception  to 
the  opinion  of  the  court  below,  rejecting  the  bank-book  of  the 
firm,  offered  as  evidence,  to  show  that  the  funds  of  the  firm  were 
exhausted,  was  abandoned. 

The  second  error,  however,  is  relied  on.  It  is  also  a  bill  of 
exception  to  the  opinion  of  the  court,  rejecting  the  statement  of 
an  account,  in  the  handwriting  of  the  defendant,  between  the 
firm  of  Yohe,  Barnet  &  Co.,  and  Yohe  and  Barnet,  showing  a 
balance  to  be  due  by  the  former  firm  to  the  latter,  of  $1938.64, 
which  is  deducted  from  the  sum  of  $2606.34,  stated  to  be  due  to 
the  plaintiff,  and  showing  also  according  to  a  further  statement 
there  made  a  loss  of  $725.73.  Now  seeing  this  action  has  been 
brought  to  recover  from  the  defendant,  contribution  to  a  loss, 
which  the  plaintiff  alleges  has  accrued  in  carrying  on  their  busi- 
ness as  copartners  in  trade,  and  has  fallen  entirely  upon  him,  it 
would  rather  seem  that  this  statement,  which  was  offered  in  evi- 
dence by  the  plaintiff,  had  some  relation  to  the  business  in  which 
it  is  alleged  the  loss  has  accrued,  and  might  very  possibly  there- 
fore have  some  bearing  and  influence  in  determining  the  issue 
between  the  parties ;  and  being  a  statement  made  by  the  defend- 
ant himself  in  his  own  handwriting,  it  is  reasonable  to  presume, 
if  it  be  against  his  interest,  that  it  is  true;  and,  therefore,  we 
think  it  ought  to  have  been  received  in  evidence,  so  that  it  might 
have  gone  to  the  jury  for  what  it  should  appear  to  have  been 
worth,  after  all  the  evidence  on  both  sides  was  heard. 

The  third  error,  which  is  likewise  a  bill  of  exceptions  to  evi- 
dence, is  also  insisted  on.  The  evidence,  mentioned  in  this  bill 
was  offered  by  the  defendant.  It  consisted  of  a  statement  in 
writing  made  by  the  plaintiff,  admitting  his  indebtedness,  without 
stating  to  whom,  for  cash  received  at  various  times,  as  also  his 
liability  for  various  items  on  account  of  other  persons  therein  set 
forth.  It  was  objected  to  by  the  plaintiff,  but  received  by  the 
court.  This  paper  being  in  the  possession  of  the  defendant,  and 
produced  by  him,  raised  the  presumption  that  it  was  delivered 
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to  him  by  the  plaintiff  for  the  purpose  of  showing  how  their  mat- 
ters of  account  stood  between  them,  and  therefore  was  admissible 
as  evidence  to  go  to  the  jury,  to  prove  the  indebtedness  of  the 
plaintiff  to  the  defendant,  unless  the  tendency  of  it,  in  this  respect, 
was  repelled  or  explained  away  by  other  evidence. 

The  fourth  error  is  likewise  a  bill  of  exception  to  the  opinion 
of  the  court,  admitting  evidence,  offered  by  the  defendant,  but 
objected  to  by  the  plaintiff.  It  was  an  account  charged  by 
the  defendant  himself,  in  his  own  private  book,  of  cash  paid  for 
the  firm,  amounting  to  $778.83,  and  of  credits  given,  for  $755.48. 
It  was  first  proved,  however,  that  when  this  cause  was  on  trial 
previously  before  arbitrators,  this  same  account  was  produced  by 
the  defendant,  and  given  in  evidence  to  the  arbitrators  by  the 
consent  of  the  plaintiff,  who  said  at  the  time,  he  did  not  know 
whether  the  charges  contained  in  it  were  right  or  not,  but  he  would 
not  object  to  it.  Although  what  was  said  by  the  plaintiff  in  regard 
to  the  charges  contained  in  this  account,  can  scarcely  be  said  to 
be  a  full  admission  on  his  part  of  their  correctness,  yet  it  was,  per- 
haps, right  to  let  the  matter  go  to  the  jury,  who  might  judge  of 
the  plaintiff's  motive  for  letting  the  account  go  in  evidence  to  the 
arbitrators.  They  might  possibly  think  that  he  suffered  it  to  go 
to  the  arbitrators,  because  he  thought  there  was  nothing  wrong  in 
it ;  especially  was  it  right  to  receive  it  in  evidence,  as  the  plain- 
tiff had  no  reason  for  objecting  to  its  going  to  the  jury,  that  was 
not  equally  well  known  to  him  when  he  permitted  it  to  go  to  the 
arbitrators. 

The  fifth  error  is,  that  the  court  erred  in  charging  the  jury; 
first,  by  assuming  the  fact,  that  the  defendant,  by  the  partnership 
agreement,  was  not  bound  to  furnish  money  as  his  portion  of  the 
capital,  but  that  it  was  to  consist  of  labour,  to  be  performed  by 
him  in  transacting  the  business  of  the  partnership,  in  the  applica- 
tion of  his  skill  and  experience  in  such  business,  and  in  lending 
his  credit  to  it,  so  far  as  it  might  be  requisite  to  promote  the 
interest  of  the  partnership.  It  is  certainly  true,  that  the  memo- 
randum in  writing,  read  to  the  jury  as  evidence  of  the  partner- 
ship agreement,  showing,  as  it  was  thought,  the  terms  and  con- 
ditions of  it,  does  not  mention  or  show  what  the  defendant  was  to 
furnish  or  supply,  as  capital,  on  his  part,  to  the  partnership.  For 
aught  that  appears  therein,  it  may  have  been  money,  or  labour, 
skill  and  credit.  This  memorandum  is  in  the  following  words : 
"  Samuel  Yohe,  David  Barnet,  and  Theodore  R.  Sitgreaves,  have 
agreed  to  become  copartners  in  the  grocery,  liquor,  and  wine  busi- 
ness, to  commence  from  the  14th  day  of  March  1833,  arid  to  con- 
tinue for  and  during  the  full  term  of  two  years  and  six  months, 
under  the  firm  of  Yohe,  Barnet  &  Co.  David  Barnet,  and  Theo- 
dore R.  Sitgreaves,  to  furnish  $6000,  that  is  to  say,  David  Barnet 
$3000,  and  Theodore  R.  Sitgreaves  $3000.  The  profits  and  losses 
to  be  divided  equally  among  the  three  copartners,  Samuel  Yohe, 
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David  Barnet,  and  Theodore  R.  Sitgreaves,  share  and  share  alike. 
The  capital  to  be  furnished  on  the  14th  day  of  March  1833."  This 
memorandum  was  not  signed  by  the  parties  or  any  of  them,  but 
was  in  the  handwriting  of  Samuel  Yohe,  the  defendant,  and 
entered  in  the  day-book  of  the  firm  of  Yohe,  Barnet  &,  Co.  It  is 
evident  that  this  memorandum,  as  an  agreement,  is  imperfect, 
because  it  does  not  show  what  the  defendant  had  done,  or  was  to 
do,  for  and  on  account  of  which  he  was  to  become  entitled  to  one- 
third  of  the  profits  which  should  be  made.  No  consideration  is 
mentioned  on  his  part  for  such  an  advantage,  unless,  indeed,  it  be, 
that  he  should  contribute  in  money  one-third  of  any  loss  or  losses, 
that  should  happen  to  accrue  in  carrying  on  the  business.  But 
this  consideration  alone  is  so  grossly  inadequate,  that  it  is  incredi- 
ble it  should  have  been  the  only  one  within  the  contemplation  of 
the  parties.  There  must  therefore  have  been  a  further  considera- 
tion, which  does  not  appear  on  the  face  of  the  written  memoran- 
dum, but  may  be  come  at  by  a  careful  consideration  of  the  oral 
testimony.  What  it  was,  however,  was  a  question  of  fact,  which 
ought  not  to  have  been  assumed  by  the  court,  but  ought  to  have 
been  submitted  to  the  jury  to  be  decided  by  them.  And  as  it 
appeared  from  the  evidence,  that  the  defendant  attended  to  pur- 
chasing goods  for  the  firm,  and  occasionally  to  the  selling  of  them, 
in  the  absence  of  one  or  both  of  the  other  partners ;  and  as  it 
does  not  appear  that  any  complaint  was  ever  made  by  the  others 
that  he  had  not  furnished  money  as  his  proportion  of  the  capital, 
it  is  highly  probable  that  the  jury  would  have  come  to  the  conclu- 
sion that  he,  by  the  agreement  and  understanding  that  existed 
between  the  parties,  was  not  to  furnish  money  as  a  further  con- 
sideration to  be  added  to  the  capital,  that  was  to  be  employed  in 
carrying  on  the  business  of  the  partnership,  but  was  merely  to 
give  his  credit,  attention,  skill  and  services  to  it,  as  it  should  be 
requisite  in  order  to  advance  the  common  interest  of  all.  But  it 
belonged  to  the  jury  exclusively  to  draw  this  conclusion,  and  not 
to  the  court.  We  therefore  think  that  the  court  erred  on  this 
point. 

Some  of  the  remaining  exceptions  to  the  charge  of  the  court 
have  been  answered  in  what  has  been  said  on  the  exception  just 
disposed  of.  It  seems  necessary,  however,  to  notice  the  opinion 
of  the  court,  in  regard  to  the  liability  of  the  several  partners  of 
the  firm  to  contribute  to  a  loss  sustained  in  carrying  on  the  busi- 
ness of  it  where,  for  instance,  it  is  agreed  that  two  of  three 
partners  shall  each  furnish  a  certain  sum  of  money  as  the  capital 
to  be  employed  in  carrying  on  the  business  of  the  partnership,  and 
likewise  give  their  skill,  attention  and  services  towards  carrying 
on  and  performing  the  requisite  labour  of  it,  and  that  the  third 
shall  only  give  his  attention,  skill  and  services  to  the  business ;  and 
that  the  profits  and  losses  shall  be  equally  divided  among  the  three. 
The  opinion  of  the  court  was,  that  in  such  a  case,  the  partner  who 
ni.  —  12  H  * 
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was  not  to  advance  money  for  the  purpose  of  making  up  the  capital 
with  which  the  business  was  to  be  carried  on,  was  not  bound  to 
contribute  money  to  make  good  any  loss  that  might  be  incurred ; 
unless  it  were  otherwise  expressly  agreed  by  the  parties ;  and 
conceiving  that  the  defendant  here  was  only  bound,  at  most,  to 
give  his  skill,  credit,  labour  and  services  to  the  business  of  the 
partnership,  without  any  express  stipulation  to  contribute,  in 
money,  his  one-third  of  any  loss  that  might  happen,  directed  the 
jury,  therefore,  that  he  was  not  bound  to  pay  to  the  plaintiff  the 
one-third  of  the  supposed  deficiency.  The  direction  of  the  court 
to  the  jury,  in  this  particular,  was  certainly  such  as  to  take  from 
their  consideration  every  fact  involved  in  the  point.  But  whether 
the  defendant  had  not  expressly,  or  at  least  by  necessary  implica- 
tion, agreed  to  contribute  his  one-third  in  money,  to  make  good 
any  loss  that  might  accrue,  was  a  question  of  fact,  which,  we  think, 
ought  to  have  been  left  by  the  court  to  the  decision  of  the  jury. 
It  was  not  to  be  determined  from  the  written  memorandum  alone, 
which  doubtless  contained  their  agreement  in  part,  but  from  that, 
taken  in  connection  with  the  whole  of  the  oral  testimony  that  was 
given  on  the  trial.  Indeed,  I  am  far  from  being  satisfied  that  the 
written  memorandum  does  not  go  to  show  that  it  was  the  intention 
of  the  parties  that,  in  case  of  loss,  each  should  contribute  his  pro- 
portion, say  one-third  thereof,  in  money ;  for  the  words  of  it  are ; 
"  the  profits  and  losses  to  be  divided  equally  between  the  three  co- 
partners, share  and  share  alike."  Now  it  must  be  observed,  here, 
that  the  profits  and  losses  are  coupled  together,  and  to  be  shared 
in  like  manner.  That  the  profits,  if  they  consisted  of  money,  were 
to  be  divided  and  shared  in  money,  equally  between  the  three,  will 
not,  I  think,  be  denied ;  and  why  shall  not  the  losses,  if  they  con- 
sist of  money,  be  divided  and  shared  equally  also,  in  like  manner, 
that  is,  in  money,  between  the  three  ?  But,  at  all  events,  it  was 
a  question  of  fact,  which  ought  to  have  been  submitted  by  the 
court  to  the  jury,  to  be  determined  by  them  according  to  the  in- 
tention of  the  parties,  as  collected  from  the  whole  of  the  testimony. 

The  judgment   is,  therefore,  reversed,  and  a  venire  de  novo 
awarded. 


Dec.  1841.]  OF  PENNSYLVANIA.  91 


Moyer  against  The  Germantown  Railroad 
Company. 

The  reasons  of  the  court  below,  or  depositions  there  read,  on  a  rule  to  show 
cause  why  an  execution  should  not  be  set  aside,  on  the  ground  that  a  conditional 
verdict  rendered  in  the  case  had  been  complied  with,  cannot  be  inquired  into  by 
this  court  on  a  writ  of  error. 

WRIT  OF  ERROR  to  the  District  Court  for  the  city  and 
county  of  Philadelphia,  in  which  George  Moyer  and  Joseph 
Robinson  brought  this  action  on  the  case  against  the  Philadelphia, 
Germantown  &  Norristown  Railroad  Company.  On  the  8th  of 
May  1839,  the  case  was  tried  by  a  jury,  who  returned  a  verdict 
in  which  they  say,  "  they  find  for  the  plaintiffs,  and  assess  damages 
in  the  sum  of  $7000 ;  and  further,  they  do  award  that  the  defend- 
ants be  required  to  make  their  railroad  in  the  middle  of  the  street 
called  Cresson  street,  in  the  village  of  Manayunk ;  the  said  rail- 
road to  be  at  least  one  foot  below  the  top  of  the  sills  of  the  doors 
of  the  plaintiffs'  Cresson  street  houses ;  and  further,  that  the  de- 
fendants be  required  to  take  up  and  remove  their  railroad  as  now 
constructed  and  laid  in  said  Cresson  street.  Upon  the  perform- 
ance of  which  several  requisitions,  on  or  before  the  1st  of  October 
1839,  from  this  day  the  assessment  of  damages  aforementioned 
shall  be  remitted,  except  the  sum  of  $300." 

Fieri  facias  exit. 

February  22d,  1840.  Rule  by  defendant  to  set  aside  execution 
(proceedings  to  stay  in  mean  time). 

May  16th,  1840.  Defendant's  motion  why  judgment  on  the 
verdict  in  this  case  should  not  be  entered  for  the  sum  of  $300,  the 
defendant  having  complied  with  the  terms  of  the  conditional  ver- 
dict. 

June  18th,  1840.     Rule  absolute,  to  set  aside  execution. 

June  20th,  1840.  Plaintiffs'  motion  why  execution  should  not 
issue  for  $7000,  with  interest  from  October  1839. 

June  24th,  1840.     Rule  discharged. 

June  25th,  1840.  Plaintiffs'  motion  why  judgment  should  not 
be  entered  for  $7000,  with  interest. 

June  27th,  1840.  Judgment  and  opinion  of  court  filed,  as  fol- 
lows: 

Moyer  v.  Philadelphia,  Germantown  and  Norristown  Railroad 
Company,  s.  35,  89.  June  27th,  1840.  It  appearing  to  the  court 
that  after  the  verdict,  and  before  the  1st  day  of  October  1839,  the 
defendants  had  in  good  faith  made  an  effort  to  comply  with  the 
verdict,  and  had,  with  the  knowledge  of  the  plaintiff,  actually 
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done  what  they  in  good  faith  believed  to  be  a  substantial  compli- 
ance therewith;  and  that  the  defendants  have  since  the  said  1st 
day  of  October  1839,  and  before  the  plaintiff  moved  the  court  for 
judgment  on  the  verdict,  fully  complied  with  the  said  verdict,  it  is 
considered  and  adjudged,  that  the  rule  for  judgment  for  $7000  be 
discharged ;  and  that  judgment  be  entered  on  the  verdict  for  the 
plaintiff,  for  the  sum  of  $300,  with  interest  from  the  8th  of  May 
1839. 

Annexed  to  the  record  brought  up,  were  the  affidavit  on  which 
the  rule  to  show  cause  why  the  execution  should  not  be  set  aside, 
was  granted,  and  several  depositions  read  in  the  court  below  on 
the  hearing  of  the  rule  to  show  cause. 

The  case  was  argued  by 

E.  Ingersoll  and  C.  Ingersoll,  for  the  plaintiff  in  error ;  and 

Williams  and  Miles,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  verdict  in  the  alternative  would  be  erroneous. 
But  there  are  many  instances,  under  our  practice,  in  which  a 
cautionary  verdict  is  allowed ;  as  when  the  verdict  is  rendered 
for  the  plaintiff  in  ejectment,  or  for  a  penal  sum  in  actions  for 
damages,  to  be  enforced,  unless  the  defendant  pay  a  sum  of  money 
or  does  certain  things  specified.  Here  the  verdict  was  within  the 
latter  description,  for  $7000,  to  be  released,  except  $300  thereof, 
on  the  defendants  making  their  railroad  in  the  middle  of  the  street, 
at  a  specified  depth,  and  taking  up  the  existing  railroad.  The 
verdict,  therefore,  seems  unobjectionable  in  form.  But  who  is  to 
judge  whether  the  defendants  have  complied  with  the  terms  im- 
posed by  the  verdict,  and  to  mould  the  judgment  accordingly  ? 
The  court  only  can  do  this,  in  the  exercise  of  a  power  over  the 
process  on  summary  application  or  motion,  in  which  they  are, 
for  the  most  part,  obliged  to  decide  on  affidavits  and  depositions 
whether  the  terms  have  been  fulfilled  or  not :  and  these  constitute 
no  part  of  the  record  on  which  a  writ  of  error  lies  to  this  court, 
nor  do  the  reasons  given  by  the  court  below.  As  this  court,  then, 
cannot  look  into  the  depositions  taken,  or  the  reasons  of  the  court 
in  order  to  ascertain  whether  the  court  below  did  right  or  not  in 
rendering  judgment,  it  is  impossible  for  us  to  settle  that  dispute : 
and  like  the  granting  of  a  new  trial,  it  is  a  matter  which  must 
rest  in  the  sound  discretion  of  the  court  below.  The  form  of  the 
judgment  may  be  wrong,  in  rendering  it  for  $300,  instead  of  enter- 
ing it  for  $7000,  with  a  release  of  all  but  $300 ;  but,  substantially, 
the  effect  is  the  same.  We  are  of  opinion  that  the  judgment  be 
affirmed. 

Judgment  affirmed. 
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Pennsylvania  Hospital  against  Stewardson. 

Testator  directed  the  residue  of  his  estate  (after  legacies)  to  be  divided  into 
five  equal  parts,  in  the  manner  afterwards  directed,  and  gave  one-fifth  to  each  of 
his  children  and  the  descendants  of  his  deceased  children ;  and  further  directed, 
that  after  making  a  computation  of  his  worldly  substance,  should  it  appear  to 
his  executors  that  each  legacy,  or  one-fifth  shall*  after  paying  debts,  amount  to 
the  sum  of  £10,000,  then,  if  the  surplusage  is  sufficient,  a  legacy  of  £300  is  to 
go  to  the  plaintiffs.  He  then  appointed  certain  persons  to  make  the  valuation. 
This  valuation  never  was  made.  At  the  testator's  death,  and  for  fifteen  years 
after,  the  value  of  the  whole  estate,  after  debts  paid,  was  not  £50,000,  and  could 
not  have  been  so  valued :  but  at  the  time  of  this  suit  brought,  in  1839,  owing  to 
judicious  management,  and  rise  in  value  of  unimproved  lands,  the  proceeds  of  the 
estate  equalled  £50,000.  Held,  the  plaintiffs  were  not  entitled  to  recover. 

THIS  was  an  action  brought  by  the  Contributors  to  the  Pennsyl- 
vania Hospital  against  Thomas  Stewardson,  surviving  executor 
of  Henry  Drinker,  deceased,  in  which  the  following  case  was 
stated  for  the  opinion  of  the  court. 

Henry  Drinker,  the  elder,  formerly  of  the  city  of  Philadelphia, 
died  in  June  1809,  having  first  made  his  last  will  and  testament, 
bearing  date  the  28th  of  the  3d  month  1808,  which  was  after- 
wards duly  proved,  and  letters  testamentary  granted  to  the  execu- 
tors. 

The  testator,  after  bequeathing  sundry  pecuniary  legacies,  gives 
and  devises  the  residue  of  his  estate  in  the  following  words :  "  And. 
all  the  rest,  residue,  reversion,  and  remainder  of  my  estate,  real, 
personal  and  mixed,  whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  and  quality  soever,  shall  be  divided  into  five  equal 
parts,  in  manner  hereinafter  directed,  and  I  give,  devise,  and 
bequeath  one-fifth  part  thereof  to  my  son,  William  Drinker,  his 
heirs,  &c.;  and  I  give,  devise  and  bequeath  one  other  fifth  part 
thereof  to  my  son  Henry  S.  Drinker,  his  heirs,  executors,  adminis- 
trators and  assigns,  for  ever."  One  other  fifth  part  he  devises  to 
trustees,  for  the  use  of  his  grandchildren,  Elizabeth,  Mary,  Henry, 
Sarah,  and  Sandwith  Downing,  and  their  heirs.  One  other  fifth 
part  of  the  said  residue  he  devises  to  trustees  for  the  use  of  his 
daughter,  Ann  Skyrin,  for  life,  and  after  her  death,  to  the  use  of 
her  children  and  their  heirs ;  and  one  other  fifth  part  to  trustees 
for  the  use  of  his  daughter,  Mary  Rhoads,  for  life,  and  after  her 
death,  to  the  use  of  her  children  and  their  heirs. 

After  these  devises  of  his  residuary  estate,  the  testator's  will 
proceeds  as  follows  :  "  After  making  a  reasonable,  or  rather  a  low 
computation  and  valuation  of  my  worldly  substance,  it  would 
seem  as  if  such  division  or  one-fifth  part,  devised  as  aforesaid  to 


94  SUPREME  COURT  [Philadelphia 

[Pennsylvania  Hospital  v.  Stewardson.] 

my  children  and  grandchildren,  might  be  estimated  to  amount  to 
not  less  than  £10,000 ;  yet  the  present  gloomy  state  of  public 
affairs,  both  as  to  this  state  and  the  General  Government  of  the 
United  States,  is  such  as  to  forbid  a  dependence  on  the  safety  or 
value  of  landed  property.  Should  it,  however,  appear  to  my  exe- 
cutors that  the  legacies,  or  such  one-fifth  part  of  my  estate,  shall, 
after  paying  off  and  discharging  all  debts  due  from  me,  amount  to 
the  said  sum  of  £10,000,  then,  and  in  that  case  only,  my  will  is, 
that  if  the  surplusage  of  my  estate  is  sufficient  therefor,  that 
the  following  legacies  be  paid  so  soon  as  the  said  surplusage 
can  conveniently  be  obtained  for  the  said  purpose,  viz: — Item:  I 
give  and  bequeath  to  the  overseers  of  Friends'  Public  School, 
founded  by  charter  in  the  town  and  county  of  Philadelphia,  the 
sum  of  £300,  to  be  paid  to  their  treasurer  for  the  time  being,  and 
to  be  applied  by  the  said  overseers  as  they  may  think  will  best 
serve  and  promote  that  useful  and  benevolent  institution.  Item : 
I  give  and  bequeath  to  the  contributors  of  the  Pennsylvania  Hos- 
pital the  sum  of  £300,  to  be  paid  to  their  treasurer  for  the  time 
being,  to  be  applied  towards  carrying  on  the  benevolent  design 
of  said  Hospital." 

The  testator  then  proceeds  in  like  manner  to  bequeath  legacies, 
amounting  in  the  whole  to  the  further  sum  of  £1100,  to  and  for 
the  use  of  other  benevolent  institutions  or  objects,  and  afterwards 
says:  "In  order  that  a  just  estimate  and  valuation  may  be  made 
of  the  several  parts  of  my  real  estate,  and  that  the  several  propor- 
tions thereof  hereby  given  and  devised  to  my  children  and  their 
heirs  may  be  distributed  amongst  them  agreeable  to  this  my  will, 
I  request  my  friends,  Thomas  Morris,  Thomas  Stewardson,  James 
Vaux,  William  Sansom,  and  my  cousin,  Henry  Drinker,  Jr.,  would, 
•  from  the  best  information  they  can  obtain,  value  the  said  several 
parts  of  my  real  estate,  and  to  allot  to  each  of  my  children  and 
their  heirs,  his  or  her  respective  proportions  thereof,  as  devised  to 
them  by  this  my  will." 

The  will  afterwards  gives  to  the  executors  a  power  of  sale  of 
his  real  estate  for  the  payment  of  his  debts,  and  of  certain  pecu- 
niary legacies,  and  appoints  the  testator's  sons,  William  Drinker 
and  Henry  S.  Drinker,  his  son-in-law,  Jacob  Downing,  his  cousin, 
Henry  Drinker,  Jr.,  and  his  friend,  Thomas  Stewardson,  executors 
of  the  said  will ;  of  which  said  executors,  the  defendant,  Thomas 
Stewardson,  is,  and  for  several  years  has  been,  the  sole  survivor. 

The  said  Henry  Drinker,  the  testator,  died  largely  indebted, 
and  the  great  bulk  of  his  estate  consisted  of  wild  or  unimproved 
lands  in  the  state  of  Pennsylvania,  which  it  became  necessary 
from  time  to  time  to  sell  for  the  discharge  of  his  debts. 

The  valuation  of  the  several  parts  of  the  testator's  real  estate, 
directed  or  requested  by  his  will,  has  never  been  made.  At  the 
decease  of  the  testator,  and  for  at  least  fifteen  years  thereafter, 
the  value  of  the  testator's  estate,  after  paying  his  debts,  was  not, 
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upon  a  just  estimate,  equal  to  £50,000 ;  and  had  a  reasonable 
valuation  thereof  been  made  at  his  decease,  or  at  any  time  within 
the  term  above-mentioned,  and  the  fifth  parts  of  the  residue  been 
allotted  to  and  for  the  use  of  his  respective  children,  the  said 
respective  fifth  parts  would  not  have  been  reasonably  estimated, 
nor  would  they  have  been  of  the  respective  value  of  £10,000. 
And  it  did  not  appear  to  the  executors,  at  any  time  within  the 
said  term,  that  "  the  legacies,  or  one-fifth  part  of  the  testator's 
estate  would,  after  paying  off  and  discharging  all  debts  due  from 
him,  amount  to  the  said  sum  of  £10,000."  And  it  would  not  have 
amounted  to  that  sum  in  point  of  fact. 

At  the  present  time,  owing  to  the  judicious  management  of  the 
real  estate  by  the  defendant,  and  the  rise  in  the  value  of  lands, 
the  proceeds  of  the  said  estate,  consisting  partly  of  debts  and 
partly  of  unsold  lands,  are  equal  to  more  than  £50,000,  and  one- 
fifth  thereof  is  equal  to  more  than  £10,000 ;  but  the  same  has  not 
hitherto  been  divided  or  allotted  to  and  among  the  residuary 
devisees,  nor  has  anything  been  paid  to  the  plaintiffs,  or  other 
contingent  legatees. 

The  following  questions  are  submitted  for  the  court's  opinion : 

1.  Whether,  under  the  circumstances  above  stated,  the  legacy 
to  the  plaintiffs  and  the  other  contingent  legacies  have  failed  and 
are  not  recoverable ;  and  if  the  court  shall  be  of  this  opinion,  judg- 
ment is  to  be  entered  for  the  defendant. 

2.  If  the  said  legacies  have  not  wholly  failed,  then,  whether  in 
addition  to  the  £10,000  in  value  bequeathed,  the  legacies  are  enti- 
tled to  any  and  what  increase,  by  way  of  interest  or  otherwise, 
before  the  said  contingent  legacies  shall  be  paid ;  and  the  court 
shall  be  authorized  to  appoint  three  or  more  persons  as  referees, 
to  value  the  testator's  real  estate,  and  the  effects  proceeding  there- 
from, and  to  allot  and  apportion  the  same  among  the  children  and 
their  trustees  or  representatives,  according  to  such  principles  as 
the  court  shall  state  for  their  government.  . 

It  is  agreed  that  the  defendant  and  the  parties  interested  shall 
be  entitled  to  apply  to  the  court  for  their  instructions,  until  the 
final  disposition  of  the  case,  and  that  the  costs  shall  abide  the 
judgment  of  the  court. 

Lewis,  for  the  plaintiff. 

The  question  is,  when  this  valuation  was  to  be  made.  The 
defendant  must  say  at  the  time  of  the  testator's  death :  but  we 
say  that  is  not  necessarily  the  time.  It  may  take  place  at  any 
future  time,  and  may  be  considered  as  made  at  present.  If  so, 
we  are  entitled.  The  legacy  to  us  was  vested,  not  contingent. 
The  testator  intended  all  should  vest  at  the  same  time.  In  Silsbee 
v.  Silsbee,  (3  Crunch  249),  words  similar  to  these  received  a  con- 
struction. The  time  there  is  held  to  be,  when  the  funds  are  to  be 
applied  to  their  object.  Here  the  testator  was  largely  in  debt, 
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and  it  took  a  great  deal  of  time  to  settle  the  estate,  and  required  the 
judicious  management  it  has  received.    He  referred  to  4  Watts  144. 

Binney,  Jr.,  contra. 

The  legacy  was  conditional.  It  was  to  be  paid,  should  it  appear 
to  his  executors  the  estate  was  worth  £50,000,  after  paying  his 
debts.  This  never  happened  for  15  years.  The  great  bulk  was 
realty,  and  it  is  an  absolute  devise  to  his  children  and  grandchil- 
dren. The  rule  is,  that  a  will  takes  effect  from  the  death  of  the 
testator,  and  the  will  therefore  vested  the  whole  on  his  decease. 
The  personalty  was  exhausted.  The  devise  can  only  be  defeated 
by  an  express  declaration  by  the  testator.  If  15  years  are 
demanded,  why  not  50  years  ?  Is  the  devise  to  be  kept  in  abey- 
ance for  ever  ?  The  changes  of  value  after  the  testator's  death, 
were  in  respect  to  the  property  of  the  devisees,  and  they  only 
were  concerned,  whether  for  profit  or  loss.  In  Silsbee  v.  Silsbee, 
the  estate  was  clearly  sufficient  at  the  death  of  the  testator,  and 
moreover  it  was  devised  to  the  executors  to  be  sold,  who  neglected 
to  do  so.  Besides,  the  legatees  stood  in  the  more  favoured  light 
of  specific  legatees.  He  cited  9  Watts  476. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Admitting  the  legacy  claimed  by  the  plaintiffs 
to  be  vested,  as  it  has  been  contended  it  is,  yet  it  is  clear,  unless 
there  be  a  sufficiency  of  assets  to  meet  the  payment  of  it,  after 
satisfying  all  the  preferred  devisees  and  legatees,  according  to  the 
clear  and  unambiguous  meaning  of  the  will,  that  the  plaintiffs  can- 
not recover.  Before  the  legacy  in  question  should  be  paid,  it  is 
perfectly  manifest,  the  testator  intended,  after  giving  several  pecu- 
niary legacies  to  be  paid  out  of  his  estate,  that  each  of  his  four 
children,  then  living,  should  have  a  portion  of  the  residue  thereof, 
equal  in  value,  at  least,  to  £10,000,  and  that  his  five  grandchildren 
named  in  his  will,  should  also  have  jointly  a  like  portion  of  equal 
value.  For,  after  thus  giving  to  each  of  his  children  a  portion  of 
his  estate  equal  in  value  to  £10,000,  and  a  like  portion  thereof  to 
his  five  grandchildren  jointly,  each  of  which  portions  he  calls  a 
fifth  part  of  his  estate,  he  says :  "Should  it  appear  to  my  executors 
that  the  legacies,  or  such  fifth  part  of  my  estate,  shall,  after  pay- 
ing off  and  discharging  all  debts  due  from  me,  amount  to  the  said 
sum  of  £10,000,  then,  and  in  that  case  only,  my  will  is,  that  if  the 
surplusage  of  my  estate  is  sufficient  therefor,  that  the  following 
legacies  be  paid,  so  soon  as  the  said  surplusage  can  conveniently 
be  obtained  for  that  purpose.  Item :  I  give  and  bequeath  to  the 
Contributors  of  the  Pennsylvania  Hospital  the  sum  of  £300,"  &c 
The  plain,  and,  indeed,  the  necessary  inference  is,  that  in  case  it 
should  appear  otherwise  to  his  executors,  then  the  £300  claimed 
by  the  plaintiffs  were  not  to  be  paid.  From  the  case  here,  as 
stated,  it  seems  that  upon  the  death  of  the  testator,  and  for  at 
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least  fifteen  years  afterwards,  it  did  not  only  appear  otherwise  to 
the  executors,  that  the  estate  was  of  insufficient  value  to  yield  por- 
tions to  each  of  his  children  of  the  value  of  £10,000,  but  was  so  in 
fact.  It  is,  however,  alleged,  that  the  estate,  which  consisted,  at 
the  death  of  the  testator,  chiefly  of  wild  and  uncultivated  lands 
lying  within  the  state,  has  increased,  by  mere  lapse  of  time,  so 
much  in  value,  as  to  be  amply  sufficient  to  allow  to  each  of  the 
four  children  £10,000,  and  to  the  grandchildren  jointly  £10,000, 
and  leave  a  surplus  sufficient  to  meet  the  payment  of  the  legacy  in 
question,  as  also  the  other  legacies  given  on  the  same  condition. 
But  certainly  it  cannot  be  supposed,  that  the  testator  intended  the 
legacy  in  question  should  be  paid  if  the  estate  which  he  should 
have,  at  the  time  of  his  death,  should  ever  become,  at  any  time 
thereafter,  of  sufficient  value  to  afford  his  children  and  grandchil- 
dren their  respective  portions  then,  and  leave  a  surplus  sufficient 
to  pay  the  legacy  given  to  the  plaintiffs.  He  certainly  has  not 
said  so  in  his  will ;  and  it  is  equally  certain  that  he  never  could 
have  meant  that  it  should  be  so.  But  it  is  contended,  although 
such  may  not  have  been  his  meaning,  yet  as  no  division  has  been 
made  of  his  estate  among  his  children  and  grandchildren,  by 
appraising  and  setting  off  to  them  severally  their  respective  shares, 
that  it  is  reasonable  to  infer,  that  the  testator  had  the  time,  when- 
ever it  might  happen,  that  this  appraisement  and  division  of  his 
estate  should  be  made  among  his  children  and  grandchildren,  as 
directed  in  his  will,  in  his  view  as  the  time  when  it  should  be 
determined,  from  such  appraisement,  whether  the  legacy  claimed 
by  the  plaintiffs  should  not  be  paid.  And  although  no  such 
appraisement  has  as  yet  been  made,  yet,  inasmuch  as  it  is  admit- 
ted that  the  estate  is  now  of  sufficient  value  to  admit  of  the  legacy 
claimed  by  the  plaintiffs  being  paid  out  of  it,  they  are  entitled  to 
recover.  This  inference,  however,  would  seem  to  be  contrary  to 
what  must  be  considered  the  general  intent  of  the  testator,  when 
we  take  into  view  the  relation  in  which  the  principal  devisees  and 
legatees  named  in  his  will,  stood  to  him.  That  it  was  his  wish, 
that  each  of  his  children,  and  the  grandchildren  named  in  his  will, 
should  participate  in  the  benefits  that  might  be  derived  from  the 
actual  enjoyment  of  their  respective  portions  of  the  estate  allotted 
to  them,  cannot  be  questioned.  Some  of  them  had  at  most  but  a 
life-estate  given  to  them ;  and  unless  we  can  believe  that  he  was 
wholly  indifferent  whether  they  should  ever  derive  any  benefit 
from  what  he  intended  most  clearly  they  should  have,  it  is  impos- 
sible even  to  suppose  that  he  designed  to  defer  the  time  thirty-two 
or  three,  or  even  fifteen  years  after  his  death,  before  it  should  be 
determined  what  particular  part  of  his  estate  each  should  have, 
and  whether  the  whole  thereof  would  be  of  sufficient  value  to 
admit  of  the  payment  of  the  legacy  demanded  in  this  suit. 
Whether  his  estate  should  be  sufficient  for  this  purpose,  was  a 
matter  which  he  seems  to  have  left  to  the  judgment  of  his  execu- 
ni.  — 13  i 
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tors ;  for  he  says  :  "  Should  it  appear  to  my  executors,  that  the  lega- 
cies, or  such  one-fifth  of  my  estate,  shall,  after  paying  off  and  dis- 
charging all  my  debts  due  from  me,  amount  to  the  said  sum  of 
£10,000,  then  and  in  that  case  only,  my  will  is,  that  if  the  surplus- 
age of  my  estate  is  sufficient  therefor,  that  the  following  legacies 
(including  the  legacy  in  question)  be  paid."  It  is  clear,  from  the 
language  employed  here,  the  testator's  wish  was  that  as  soon  as 
all  his  debts  were  paid  out  of  his  estate,  his  executors  should  then 
determine  whether  the  remaining  part  of  it  was  sufficient  to  afford 
the  portions  allotted  to  his  children  and  grandchildren,  and  leave 
at  the  same  time  a  surplus  sufficient  to  satisfy  the  legacy  in  ques- 
tion. Now  the  testator  knew  that  the  utmost  length  allowed  by 
law  to  his  executors,  for  the  purpose  of  paying  his  debts  and  set- 
tling their  administration  account  of  his  estate,  was  one  year.  It 
is  therefore  reasonable  to  conclude,  that  he  did  not  intend  that 
the  time  at  which  his  executors  should  determine,  whether  the 
legacy  could  be  paid  or  not  out  of  his  estate,  should  be  deferred 
beyond  the  year.  And  had  it  appeared  then  to  the  executors,  to 
be  of  sufficient  value  to  have  admitted  of  the  payment  of  the 
legacy  out  of  it,  according  to  the  direction  of  the  will,  a  subsequent 
depression  in  the  value  of  the  estate  would  not  have  affected  the 
plaintiffs'  right,  I  apprehend,  to  demand  and  recover  their  legacy. 
So  on  the  other  hand,  as  I  apprehend,  they  have  no  right  to  claim 
payment  of  it,  because  the  estate  has  risen  since  in  value  so  as  to 
admit  of  its  being  paid,  after  setting  off  five  portions  thereof  for 
the  children  and  the  grandchildren,  of  the  value  each  of  £10,000. 
The  end  of  the  first  year,  therefore,  after  the  death  of  the  testa- 
tor, must  be  regarded,  we  think,  as  the  latest  period  allowed  for 
making  an  estimate  of  the  value  of  the  estate,  and  for  dividing  and 
apportioning  it  among  his  children  and  grandchildren,  as  his 
devisees  and  legatees ;  and  although  this  was  not  done  at  that 
time,  it  is  necessary,  in  order  to  do  equal  justice  to  all  concerned, 
according  to  the  true  intent  and  meaning  of  the  will,  to  consider 
it  all  as  having  been  done  at  that  time.  And  it  being  perfectly 
clear,  if  it  had  been  done  then,  that  the  plaintiffs  would  not  have 
been  entitled  to  claim  anything,  because  there  was  nothing 
remaining  agreeably  to  the  tenor  of  the  will  out  of  which  it  could 
be  paid,  the  judgment  must  therefore  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
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White  against  Hopkins. 

It  is  no  defence  to  the  acceptor  of  a  bill  of  exchange  that  the  holder  has  since 
received  another  bill  from  the  drawer  payable  at  a  subsequent  date  for  a  part  of 
the  amount,  and  given  time  to  him  for  the  balance,  though. the  bill  was  accepted 
for  the  accommodation  of  the  drawer,  and  that  was  known  to  the  holder  when  he 
received  the  bill. 

Nor  would  a  formal  release  of  the  drawer,  without  payment  or  satisfaction,  be 
a  defence  in  such  case. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit,  brought  by  Hopkins  &  Brother 
against  John  White  &  Co.,  in  which  the  plaintiffs  filed  the  follow- 
ing bill  of  exchange : 

Philadelphia,  March  23,  1839. 

$853.20.  Six  months  after  date,  pay  to  the  order  of  Hopkins 
&  Brother,  eight  hundred  fifty-three  dollars  and  twenty  cents, 
for  value  received ;  and  charge  my  account.  Yours,  &c. 

(Signed,)  J.  E.  FOSTER. 

(Endorsed  on  face,)  "  Accepted,"       JOHN  WHITE  &  Co. 
(Endorsed  on  back,)  HOPKINS  BROS. 

Pay  J.  Andrews,  Esq.  assistant  cashier  or  order. 

To  Messrs  J.  White  &  Co.,  Merchants,  Philadelphia. 

The  following  affidavit  of  defence  was  filed : 

"  John  White,  one  of  the  defendants  above-named,  being  affirmed, 
says:  The  defendants  have  a  just  and  legal  defence  to  the  whole 
of  the  plaintiff's  demand  in  this  case ;  the  nature  and  character 
of  which  defence  are  as  hereinafter  set  forth.  The  bill  of  exchange 
on  which  this  action  is  brought,  was  accepted  by  defendants 
without  consideration,  and  solely  for  the  accommodation  of  J.  E. 
Foster,  the  drawer  thereof.  I  am  informed,  and  verily  believe, 
that  plaintiffs  knew  that  the  said  bill  was  accepted  without  con- 
sideration, and  solely  for  the  accommodation  of  the  drawer  thereof; 
and  that  with  full  knowledge  of  that  fact,  they  did,  on  or  about 
the  28th  day  of  January  last,  accept  and  receive  from  the  said 
J.  E.  Foster,  his  draft  on  Reynold  &  Mosier,  for  $271,  on  account 
of  the  said  bill  on  which  this  action  is  brought,  and  agreed  with 
said  Foster  to  wait  six  months  for  the  balance ;  which  six  months 
will  not  expire  until  near  the  end  of  July  next." 

The  court  entered  judgment  for  the  plaintiffs,  for  want  of  a  suffi- 
cient affidavit  of  defence. 
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Error  assigned : 

The  court  erred  in  entering  judgment  for  the  plaintiffs,  notwith- 
standing the  affidavit  of  defence. 

Meredith,  for  plaintiff  in  error. 

I  admit,  the  accommodation  acceptor  is  to  be  considered  as  any 
ordinary  acceptor,  for  all  formal  purposes,  as  is  settled  in  Mont- 
gomery Bank  v.  Walker,  (9  Serg.  <£•  Rawle  229  ;  12  Serg.  4*  Rawle 
382).  The  question  is,  whether  the  accommodation  acceptor  is 
not  entitled  to  take  defence  on  the  ground  of  time  given  to  the 
drawer,  the  holder  knowing  the  circumstances  of  the  case.  In 
Erie  Bank  v.  Gibson,  (1  Watts  143) ;  Clippinger  v.  Kreps. 
(2  Watts  45),  it  did  not  appear  (as  I  take  it)  on  the  face  of  the 
note,  that  any  of  the  parties  were  sureties  ;  yet  the  court  inquired 
into  it.  Here  there  was  a  forbearance  given  on  valuable  consider- 
ation, and  the  party  could  not  sue  the  endorser ;  and  he  will  not 
be  allowed  to  do  indirectly,  by  suing  the  acceptor,  what  he  could 
not  do  directly,  by  suit  against  the  endorser,  after  having  agreed 
to  wait  for  the  balance.  Okie  v.  Spencer,  (2  Whart.  253),  decides 
that  receiving  a  check  payable  after  date,  is  giving  time  to  and 
discharges  the  surety. 

Then  the  bill  received  from  the  drawer  was  payment.  It  was 
received  on  account,  which  is  in  satisfaction,  and  the  judgment 
should  only  have  been  for  the  balance.  The  plaintiff,  at  any  rate, 
could  not  recover  without  producing  the  bill. 

Hood,  contra. 

The  affidavit  does  not  say  the  bill  received  was  ever  paid ;  nor 
was  it.  Fentum  v.  Pocock,  (5  Taunt.  192;  1  E.  C.  L.  72),  is  the 
leading  case,  and  holds  that  taking  a  cognovit  from  the  drawer  of 
a  bill  payable  by  instalments,  though  the  holder  knew  it  was  an 
accommodation  bill,  does  not  discharge  the  acceptor.  Montgomery 
Bank  v.  Walker,  (9  Serg.  fy  Rawle  238 ;  12  Serg.  fy  Rawle  382, 
S.  C.),  confirms  the  doctrine.  In  4  Taunt.  730,  the  acceptor  of  a 
bill,  accepted  for  the  accommodation  of  the  drawer,  was  held  not 
to  be  discharged  by  time  given  to  the  drawer.  Ellis  v.  Galindo, 
(Doug.  250),  there  cited,  is  to  the  same  point.  Chitt.  on  Bills  452 ; 
1  Carr.  fy  P.  557 ;  4  Ibid.  508. 

Taking  a  bill  on  account  is  not  payment.  5  Johns.  458 ;  Put- 
nam v.  Lewis,  (8  Johns.  386). 

Meredith,  in  reply,  referred  to  Carstairs  v.  Rolleston,  (5  Taunt. 
551).  In  7  Barn.  4*  Cress.  735,  it  was  decided  that  releasing  or 
compounding  with  the  accommodation  drawer  will  not  discharge 
the  acceptor,  unless  it  be  so  expressly  stipulated ;  which  shows 
there  is  an  exception  admitted.  Thus  what  may  be  done  expressly, 
may  be  done  impliedly  from  the  acts  of  the  parties. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. —  The  plaintiffs  in  error  were  sued  in  the  court 
below,  upon  their  acceptance  of  a  bill  of  exchange,  which  was 
done  without  consideration,  merely  for  the  accommodation  of  J. 
E.  Foster,  the  drawer.  The  bill  bears  date  at  Philadelphia,  the 
23d  of  March,  1839,  and  directs  the  defendants,  J.  White  &  Co., 
to  pay,  six  months  after  the  date  thereof,  to  the  order  of  Hopkins 
&  Brother,  the  plaintiffs,  the  sum  of  $853.20.  The  suit  was 
brought  to  December  term,  1839,  of  the  court  below;  and  the 
defence  set  up  was,  that  the  bill  was  accepted  by  the  defendants 
below,  without  consideration,  and  solely  for  the  accommodation 
of  the  drawer ;  that  the  plaintiffs  below,  with  a  full  knowledge  of 
this  fact,  on  or  about  the  28th  of  January  1840,  accepted  and 
received  from  the  drawer  of  the  bill,  his  draft  on  Reynolds  & 
Mosier  for  $271  on  account  of  the  said  bill,  and  agreed  with  the 
drawer  to  wait  six  months  for  the  balance  or  residue  of  said  bill, 
which  six  months  would  not  expire  until  the  end  of  July  follow- 
ing. The  court  below,  however,  was  of  opinion,  that  this  matter 
formed  no  bar  to  the  plaintiffs'  further  maintenance  of  their  action, 
and  therefore  rendered  a  judgment  in  their  favour.  It  is  admitted 
by  the  counsel  for  the  plaintiffs  in  error,  that  the  defence  set  up 
below  does  not  go  to  discharge  or  release  them  from  all  liability 
on  their  acceptance,  but  that  they  are  entitled,  under  it,  to  claim 
the  same  indulgence,  for  making  payment  of  the  bill,  that  was 
granted  by  the  defendants  in  error  to  the  drawer,  by  virtue  of 
their  agreement  made  with  him  on  or  about  the  28th  of  January, 
1840.  It  would  indeed  be  vain  to  claim  that  they  were  released 
thereby ;  for  it  would  be  running  counter  to  the  principle  settled 
by  this  court  in  the  case  of  The  Montgomery  Bank  v.  Walker, 
(9  S.  #  R.  229 ;  12  S.  fy  R.  382).  There  it  was  ruled,  that  the 
holder  of  a  negotiable  note  did  not  discharge  the  drawer  by  giving 
time  to  the  endorser,  although  the  holder  knew  at  the  time  he 
obtained  the  note,  by  discounting  it,  that  it  was  drawn  exclusively 
for  the  accommodation  and  benefit  of  the  endorser.  "  We,"  says 
Chief  Justice  Tilghman,  in  delivering  the  opinion  of  the  court, 
"  assume  this  broad  principle,  that  the  man  who  draws  a  promis- 
sory note  for  the  purpose  of  negotiation,  must  stand  to  it.  He 
has  placed  himself  in  the  situation  of  principal,  and  shall  not  after- 
wards escape,  by  alleging  that  he  was  but  a  surety."  12  S.  6c 
R.  383.  What  is  here  said  of  the  accommodation  drawer  of  a 
negotiable  note,  may  be  predicated  of  the  accommodation  acceptor 
of  a  bill  of  exchange.  The  acceptor  is  the  principal  in  the  latter 
case,  and  must  be  looked  to  first  for  payment,  before  recourse  can 
be  had  to  the  drawer.  Heylyn  v.  Jldamson,  (2  Burr.  674)  ;  Doug. 
249;  Smith  v.  Knox,  (3  Esp.  Rep.  47);  Clark  v.  Devlin,  (3  Bos.  ^ 
Pull.  366);  Philpott  v.  Briant,  (4  Bing.  720);  Pawnal  v.  Fer- 
rand,  (6  B.  $  C.  442).  Therefore  if  the  holder  of  a  bill  of  ex- 
change, accepted  for  the  accommodation  of  the  drawer,  takes  a 
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cognovit  from  the  drawer  for  payment  by  instalments,  he  does 
not  thereby  discharge  the  acceptor;  whether  he,  at  the  time 
of  taking  the  bill,,  knew  it  was  an  accommodation  bill,  or  not. 
See  Fentum  v.  Pocock  et  al.  (5  Taunt.  192).  In  general,  the  lia- 
bility of  the  acceptor  cannot  be  released  or  discharged,  otherwise 
than  by  agreement,  release  or  payment.  See  Chitty  on  Bills  339, 
and  the  authorities  there  cited.  Hence  even  a  formal  release  of 
the  drawer,  by  the  holder  of  the  bill,  will  not  discharge  the  acceptor 
from  his  liability  to  the  holder,  unless  such  release  be  founded  on 
payment,  or  satisfaction,  made  in  some  way,  by  the  drawer  to  the 
holder.  Seeing,  then,  that  the  acceptor  cannot  claim  a  discharge 
from  the  release  given  by  the  holder  to  the  drawer,  it  is  difficult 
if  not  wholly  impossible  to  discover  upon  what  principle  he  can 
claim  to  have  any  indulgence,  in  regard  to  the  payment  of  the 
bill,  that  may  be  given  by  the  holder  to  the  drawer,  extended  to 
himself.  For  the  reason  why  the  release  shall  not  enure  to  the 
benefit  of  the  acceptor,  is,  because  he  has  chosen  to  make  himself 
the  principal  debtor,  the  one  to  whom  the  holder  must  first  look 
for  payment ;  and  thus  to  make  the  drawer  merely  a  surety  to  the 
holder,  so  that  the  last  may  therefore  deal  with  the  drawer,  who 
is  the  surety,  as  he  pleases ;  and  it  cannot  in  any  way  prejudice 
or  injure  the  rights  of  the  acceptor.  Beside,  what  is  the  difference 
in  principle,  I  would  ask,  between  a  release  for  ever  from  pay- 
ment of  the  bill,  and  a  temporary  indulgence  granted  for  that 
purpose,  to  the  drawer  ?  The  former  is  an  absolute  and  unlimit- 
ed dispensation  or  exemption  from  payment  of  the  bill  for  ever; 
whereas,  the  latter  is  a  limited  or  qualified  dispensation  from  the 
payment  of  it.  And  it  would  certainly  be  strange  if  the  acceptor 
could  claim  the  benefit  of  the  one  and  not  the  other.  We  there- 
fore think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Fox  against  The  Northern  Liberties. 

An  incorporated  district  is  not  liable  in  trespass  for  the  illegal  seizure  of  the 
plaintiff's  horse  by  one  of  its  officers,  for  an  alleged  violation  of  its  ordinances, 
when  in  fact  no  such  violation  took  place,  unless  the  corporation  previously 
authorized  or  subsequently  ratified  the  seizure. 

It  seems  that  where  there  is  a  joint  trespass  by  two,  a  recovery  of  judgment 
against  one  in  trespass  without  satisfaction,  will  not  bar  a  subsequent  action  of 
trover  against  the  other. 

But  it  is  otherwise  where  one  commits  a  trespass  by  seizing  personal  property 
and  then  sells  it  to  another,  and  the  owner  recovers  judgment  against  the  tres- 
passer for  the  value  of  the  property  and  for  the  tortious  taking,  as  such  judgment 
changes  the  property,  and  the  former  owner  cannot  seize  or  claim  it. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Philadelphia,  in  which  John  Fox  brought  an  action  of 
trover  against  the  Commissioners  and  Inhabitants  of  the  Kensing- 
ton district,  of  the  Northern  Liberties,  for  the  wrongful  taking 
and  conversion  of  a  horse. 

The  defendant  pleaded  as  follows  : 

"  And  the  said,  the  Commissioners,  &c.,  by  their  attorney, 
come,  &c.,  and  say,  &c.  Because  they  say  that  the  said  tres- 
pass in  the  declaration  aforesaid  mentioned,  was  done  and  com- 
mitted against  the  said  John,  by  one  Eliakim  Hillman,  and 
that  the  said  John  Fox,  after  the  said  trespass  was  committed 
as  aforesaid,  to  wit,  in  the  term  of  June  1833,  in  the  Dis- 
trict Court  of  the  city  and  county  of  Philadelphia,  did  implead 
the  said  Eliakim  Hillman  of  the  said  trespass,  and  in  that  action 
it  was  so  proceeded  that  the  said  John  Fox,  to  wit,  on  the  nine- 
teenth day  of  January  1835,  did  recover  against  him  the  said 
Eliakim  Hillman,  by  confession  of  judgment,  the  sum  of  $500,  for 
his  damages  which  he  the  said  John  Fox  had  sustained  by  the 
trespass  of  the  said  Eliakim  Hillman,  &c.,  as  by  the  record  of 
said  suit  now  remaining  in  the  said  District  Court,  will  more  fully 
appear,  and  on  which  no  writ  of  execution  has  at  any  time  been 
issued  by  the  said  John  Fox ;  and  that  the  said  trover  and  con- 
version charged  against  the  said  defendants  by  him,  for  which 
the  said  John  Fox  has  recovered  the  said  sum  of  $500,  against 
the  said  Eliakim  Hillman,  is  the  same  trespass  whereof  the  said 
John  Fox  now  complains  against  the  said  defendants,  and  not 
other  nor  different,  and  that  the  said  John  Fox  by  whom  the 
recovery  was  had  against  the  said  Eliakim  Hillman,  is  the  same 
John  Fox  who  now  prosecutes  as  aforesaid  against  the  said  defend- 
ants, and  this  they  are  ready  to  verify.  Wherefore,  the  said  Com- 
missioners pray  judgment,  and  that  the  said  John  Fox  may  be 
precluded,"  &c. 
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The  plaintiff  demurred  generally  to  this  plea,  and  judgment 
was  given  for  the  defendants  on  the  demurrer. 

It  was  agreed  that  the  following  facts  be  presented  to  the  court 
in  addition  to  those  stated  in  the  plea,  and  that  they  be  considered 
as  a  part  of  the  case. 

The  action  is  for  illegally  taking  plaintiffs  horse,  in  February 
1833,  under  a  false  pretence  that  he  was  violating  the  ordinances 
of  the  Kensington  district. 

The  trespass  was  committed  by  Eliakim  Hillman,  who  had 
acted,  and  then  acted  as  Superintendent  of  Police.  The  said 
Hillman  was  elected  Superintendent  of  Police  in  October  1831, 
for  one  year,  and  acted  as  such.  He  was  again  elected  in  1832, 
and  acted  as  such.  He  gave  no  bonds,  though  required  by  the 
ordinances  to  be  given  for  the  faithful  performance  of  duties  for 
the  year  commencing  in  October  1832,  and  before  the  expiration 
of  the  term  he  was  elected.  No  part  of  the  judgment  for  $500 
confessed  by  Hillman  has  been  paid. 

It  is  further  agreed  that  this  action  was  tried  before  a  jury  on 
all  the  facts  herein  stated,  and  that  a  verdict  was  found  for  the 
plaintiff,  damages  $250.  Subject  to  the  opinion  of  the  court  in  a 
point  reserved  whether  the  above  stated  action  against  Hillman 
barred  the  plaintiff  in  this  present  action.  That  the  court  granted 
a  new  trial,  being  of  opinion  with  the  defendant. 

That  the  defendant  then  put  in  the  above  plea,  to  which  plain- 
tiff demurred,  and  defendant  joined  in  demurrer,  and  judgment 
was  thereon  entered  for  defendant. 

Error  assigned : 

The  court  erred  in  giving  judgment  for  the  defendants. 

The  case  was  argued  by 

Hare  and  Meredith,  for  the  plaintiff  in  error ;  and, 

J.  M.  Read,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. —  This  action,  which  is  trover,  was  brought  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  by  the 
plaintiff  in  error,  against  the  defendants,  to  recover  the  value  of  a 
horse,  the  property  of  the  plaintiff,  which,  as  he  alleges,  the 
defendants  converted  to  their  own  use.  The  defendants,  by  their 
attorney,  pleaded,  that  the  trespass  mentioned  in  the  declaration 
of  the  plaintiff,  was  committed  by  one  Eliakim  Hillman,  and  that 
the  plaintiff,  after  the  said  trespass  was  committed  as  aforesaid, 
impleaded  the  said  Eliakim,  by  commencing  an  action  of  trespass 
against  him  in  the  said  District  Court,  to  June  term  1833,  wherein, 
by  confession  of  the  said  Eliakim,  he  recovered  a  judgment  for 
$500  damages  besides  his  costs  of  suit ;  on  which  no  writ  of  exe- 
cution had  at  any  time  been  issued  by  the  said  plaintiff;  and  that 
the  said  trover  and  conversion  charged  against  the  said  defend- 
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ants  here,  is  the  same  trespass  and  no  other,  for  which  he  reco- 
vered the  said  sum  of  $500  against  the  said  Eliakim  Hillman. 
The  plaintiff  demurred  generally  to  this  plea,  in  which  the  defend- 
ants joined;  and  the  court  thereupon  rendered  a  judgment  in 
favour  of  the  defendants.  But  before  the  judgment  was  given  by 
the  court,  the  parties  agreed  that  the  court,  in  addition  to  the 
facts  set  forth  in  the  plea,  should  consider  the  following  facts  also 
as  part  of  the  case,  to  wit,  that  the  action  is  for  illegally  taking 
the  plaintiff's  horse,  in  February  1833,  under  a  false  pretence, 
that  he  was  violating  the  ordinances  of  the  Kensington  district. 
That  the  trespass  was  committed  by  Eliakim  Hillman,  who  had 
acted,  and  then  acted  as  Superintendent  of  Police.  That  the  said 
Eliakim  was  elected  Superintendent  of  Police  in  October  1831, 
for  one  year,  and  acted  as  such.  That  he  was  again  elected  in 
1832,  and  acted  as  such ;  but  gave  no  bond  for  the  faithful  per- 
formance of  the  duties  of  his  office,  for  this  latter  year,  though 
required  to  do  so  by  the  ordinances  of  the  district.  That  no 
part  of  the  judgment  for  the  $500  confessed  by  Hillman  has  been 
paid.  That  this  action  was  tried  before  a  jury  on  all  the  facts  as 
here  stated,  and  that  a  verdict  was  given  for  the  plaintiff,  assess- 
ing the  damages  at  $250 ;  subject,  however,  to  the  opinion  of  the 
court  on  a  point  reserved,  whether  the  recovery  of  the  judgment 
against  Hillman  barred  the  plaintiff  in  this  action.  From  this 
statement  of  the  facts  in  the  case,  it  is  difficult,  if  not  altogether 
impossible,  to  discover  any  ground  or  principle  upon  which  this 
action  can  be  maintained  against  the  defendants.  For  it  does  not 
appear  that  they  consented  to,  or  authorized  Hillman's  taking  the 
plaintiff's  horse,  either  directly  or  indirectly,  or  that  they  ever 
participated  in  the  fruits  or  any  benefit  that  may  have  arisen  from 
the  conversion  of  the  horse.  Indeed,  so  far  from  it,  that  it  has 
been  admitted  that  Hillman  never  accounted  or  paid  over  to  the 
defendants  anything  for  or  on  account  of  the  horse.  If  it  appear- 
ed, in  the  case,  that  the  defendants  had  received  the  proceeds 
arising  from  the  sale  made  of  the  horse  by  Hillman,  who  professed 
to  have  taken  and  sold  the  same,  under  the  authority  given  him 
by  the  ordinances  of  the  district,  there  might  be  some  colour,  at 
least,  for  saying  that  the  defendants  had  made  themselves  liable, 
on  the  ground  that  they  had  thereby  approved  and  confirmed  the 
act  of  Hillman  in  taking  and  disposing  of  the  horse ;  omnis  ratihi- 
bitio  retrotrahitur  et  mandato  sen  licenties  priori  equiparatur. 
But  there  is  not  the  slightest  colour  for  holding  them  liable  because 
Hillman  seized  the  horse  of  his  own  will,  and  under  a  mere  pre- 
tended violation,  as  is  admitted,  of  the  ordinances  of  the  district. 
The  ordinances  were  his  guide,  and  pointed  out  to  him  his  duty, 
but  whether  there  was  such  a  violation  of  them  as  would  war- 
rant his  seizing  the  horse,  was  a  question  which  he  was  to  judge 
of  and  to  determine  for  himself,  on  his  own  responsibility,  and  not 
on  that  of  the  defendants.  If  he  erred  in  his  judgment  in  this 
m.— 14 
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respect,  and  took  the  horse  when  no  violation  of  the  ordinances 
had  been  committed,  to  warrant  his  doing  so,  he  could  not  be  said 
to  be  acting  under  the  authority  of  them,  more  than  a  sheriif 
could  be  said  to  act  under  the  authority  of  a  writ  in  his  hands 
against  A.  by  taking  B.  under  it.  In  this  latter  case,  it  never  has 
been  supposed  that  any  blame  could  be  attached  to  the  party 
who  issued  or  caused  the  writ  to  be  issued  and  directed  to  the 
sheriff,  for  the  purpose  of  having  it  executed  against  A. ;  nor  is  it 
conceivable  how  any  blame  can  be  fastened  upon  a  municipal 
corporation,  because  its  officer,  who  is  appointed  or  elected  for 
the  purpose  of  causing  to  be  observed  and  carried  into  effect  the 
ordinances  duly  passed  by  the  corporation  for  its  police,  either 
mistakenly  or  wilfully,  under  colour  of  his  office,  commits  a  tres- 
pass ;  for  in  such  case,  it  cannot  be  said,  that  the  officer  acts  under 
any  authority  given  to  him,  either  directly  or  indirectly  by  the 
corporation ;  but  must  be  regarded  as  having  done  the  trespass  of 
his  own  will,  and  he  alone  must  be  looked  to  for  compensation,  by 
the  party  injured.  It  is  like  the  familiar  case  of  master  and  ser- 
vant, where  the  latter  wilfully  does  an  act  without  the  consent  or 
authority  of  the  master,  by  which  a  third  person  is  injured,  the 
servant  alone  is  answerable.  Macmanus  v.  Crickett,  (1  East  106) ; 
Croft  v.  Allison,  (4  B.  $•  A.  590) ;  Jones  v.  Hart,  Salk.  441. 

If  the  defence  in  this  case  had  rested  entirely  upon  the  facts  set 
out  in  the  plea,  which  have  been  admitted  by  the  demurrer,  it  is 
perhaps  more  than  probable  that  they  would  not  be  sufficient,  in 
law,  to  bar  the  plaintiff  of  his  action.  Because,  if  the  inference 
may  be  fairly  drawn  from  the  allegations  contained  in  the  plea, 
which  I  am  rather  inclined  to  think  it  may,  that  Hillman  and  the 
defendants  were  jointly  concerned  in  taking  the  horse,  so  as  to  be 
joint  tresspassers  therein,  the  judgment  of  recovery  against  Hill- 
man, I  take  it,  would  not  bar  the  plaintiff  in  this  action,  without 
payment  or  satisfaction  thereof  having  been  made  to  the  plaintiff 
in  some  way.  For  joint  trespassers  are  liable  either  jointly  or 
severally  to  the  party  injured.  He  may,  therefore,  sue  each  sepa- 
rately, at  the  same  time,  or  consecutively,  and  prosecute  his  suit 
against  each  to  judgment ;  and  having  obtained  judgment  against 
each,  he  has  a  right  to  elect  to  proceed  by  execution  to  enforce 
payment  of  any  one  of  the  judgments  he  pleases,  and,  in  doing  so, 
will  select,  as  we  may  suppose,  that  judgment  which  he  shall  con- 
sider the  most  favourable  for  him.  Cocke  v.  Jennor,  (Hob.  66) ; 
Lendall  $•  Pinfold's  Case,  (1  Leon.  19;  3  Id.  122);  Rowlinson  v. 
Oriel,  (Comb.  144,  145) ;  Morton's  Case,  (Cro.  Eliz.  30) ;  but  see 
Boyce  v.  Bailiffe,  (1  Camp.  60),  per  Lord  Ellenborough,  which  seems 
contra.  But  where  the  trespass  consists  in  forcibly  taking  the 
personal  property  from  the  owner  thereof,  by  one  who  sells  it  to  a 
third  person,  and  the  owner  sues  the  trespasser,  and  recovers 
judgment  against  him  for  the  value  of  the  property  as  also  for  the 
tortious  taking  of  it,  he  cannot,  I  apprehend,  afterwards  either 
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retake  the  property,  or  sue  the  vendee  of  the  trespasser  for  or  on 
account  of  it ;  because  his  recovery  of  the  judgment  against  the 
trespasser,  for  the  value  of  the  property,  is  regarded  as  the  price 
thereof,  which  he  has  sought  the  law  to  allow  him,  and  may  there- 
fore be  considered  as  a  sale  and  transfer  of  his  right  in  the  pro- 
perty to  the  defendant.  By  obtaining  the  judgment,  he  acquires 
a  right  to  demand  and  receive,  from  the  defendant,  a  specific  sum 
of  money  in  lieu  and  in  satisfaction  of  his  right  to  the  property, 
and  ought  not  therefore  to  be  permitted  to  seize  or  claim  the  pro- 
perty itself  afterwards.  If  this  be  not  so,  he  would  have  a  right 
to  seize  and  retake  the  property  in  the  hands  of  the  vendee  of  the 
defendant.  Then  suppose  he  does  do  so,  what  would  become  of 
his  judgment,  or  what  effect  would  such  an  act  have  upon  it? 
Could  he  afterwards  proceed  by  execution  upon  his  judgment  to 
enforce  the  payment  of  the  whole  amount,  or  any  part  thereof? 
Suppose  his  judgment,  which  includes  damages  assessed  for  the 
value  as  well  as  for  the  tortious  taking  of  the  property,  is  equal  in 
amount  to  double  or  treble  the  real  value  of  it,  does  he  release  the 
amount  of  the  judgment,  or  any  part  of  it,  by  retaking  the  pro- 
perty ?  and  if  only  a  part,  how  is  that  part  to  be  ascertained  ?  Or 
suppose  that  the  defendant  is  still  in  possession  of  the  property, 
without  having  sold  or  disposed  of  it,  and  the  sheriff,  by  virtue  of 
an  execution,  issued  by  the  plaintiff  upon  the  judgment,  takes  the 
same  property  and  sells  it,  for  one-fourth  the  amount  of  the  judg- 
ment, and  pays  the  proceeds  of  such  sale  over  to  the  plaintiff,  who 
receives  it  without  knowing  how  it  was  made  or  obtained  by 
the  sheriff;  can  the  plaintiff  afterwards  retake  the  property  from 
the  sheriff's  vendee,  or  sue  him  for  it,  if  upon  demand  he  refuses 
to  deliver  it  ?  These  are  questions,  as  it  appears  to  me,  that  can- 
not be  answered  satisfactorily,  except  upon  the  principle  that  the 
recovery  of  the  judgment  by  the  owner  of  the  property  against 
the  wrongful  taker  of  it,  transfers  all  the  right  therein  of  the  for- 
mer to  the  latter.  It  must  be  admitted,  however,  that  a  diversity 
of  opinion  exists  upon  this  subject :  but  the  authority  in  this  state, 
so  far  as  we  have  any  evidence  of  it,  seems  to  be  in  favour  of  the 
principle  that  the  judgment  alone  in  such  case  transfers  to  the 
defendant  the  plaintiff's  right  to  the  property.  Floyd  v.  Browne, 
(1  Rawle  121) ;  Marsh  v.  Pier,  (4  Rawle  286) ;  and  the  authorities 
there  cited.  For  authorities  pro  and  con.,  see  2  Kent.  Com.  387, 
288,  in  notes.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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Jones  against  Dunn. 

Receiving  an  account  rendered  without  objection,  does  not  preclude  the  party 
from  afterwards  showing  an  unobserved  error  which  passed  without  notice,  by 
the  common  blunder  of  all  parties. 

Such  an  error  might  be  corrected  even  in  a  settled  account,  where  neither  party 
had  been  prejudiced  by  the  acquiescence. 

The  plaintiffs  proposed  to  defendant  to  act  as  their  agent  at  Canton  for  a  term 
of  years,  engaging  to  make  consignments  to  an  amount  that  would  insure  his 
commissions  to  amount  to  $25,000  per  annum,  at  least ;  and  subsequently  they 
bound  themselves  to  the  fulfilment  of  it  by  the  payment  of  the  above  sum  annu- 
ally, though  from  unforeseen  events  they  should  not  ship  the  amount  that  would 
produce  that  sum.  One  of  the  stipulations,  also,  was,  that  the  defendant's  com- 
missions should  be  invested  in  return  cargoes  as  his  separate  property  at  Canton. 
The  defendant  agreed  to  the  proposal  for  a  term  of  two  years.  In  the  first  year 
the  commissions  did  not  equal  $25,000.  The  next  year  they  considerably  ex- 
ceeded it ;  so  that,  together,  they  exceeded  the  $50,000.  Held,  that  the  commis- 
sions were  to  be  charged  separately  for  each  year,  and  that  the  defendant  was 
entitled  to  have  his  commissions,  the  first  year,  made  up  to  $25,000,  and  to 
retain,  in  addition,  all  he  received  the  second  year. 

THIS  case  is  reported  in  2  Watts  fy  Serg.  327,  and  came  again 
before  the  court  in  consequence  of  a  difference  of  opinion  between 
the  parties,  as  to  two  items  in  the  accounts,  not  disposed  of  at  the 
former  hearing.  The  defendant  had,  since  that  time,  paid  over 
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to  the  plaintiffs  the  sum  of  $27,911.45,  without  prejudice  to  the 
plaintiff's  claim  to  a  further  amount. 

This  claim  consisted  of  two  items.  The  first  was  an  alleged 
overcharge  by  the  defendant  of  the  sum  of  $1667,  factory  expenses 
of  one  ship,  the  Globe.  The  contract  for  the  term  of  two  years, 
beginning  on  the  13th  of  July  1828,  (see  2  Watts  $•  Serg.  350),  was 
to  allow  the  defendant,  "  in  lieu  of  factory  rent,  &c.,  if  two  ships 
arrived  within  each  year,  $1667  on  each  ship  —  if  three  or  more 
within  the  year,  $550  to  be  charged  on  such  additional  ships." 
In  the  contract  year  of  1827-8,  three  ships  arrived  out  in  Canton, 
viz.  the  Newport,  the  Woodrop  Sims,  and  the  Globe;  and  the 
plaintiffs  claimed  the  difference  between  the  $1667,  charged  for 
the  third  ship,  and  the  $550  agreed  on,  viz.  $1117,  with  twelve 
per  cent,  interest. 

The  second  item  was,  that  as  the  contract  from  July  13,  1828, 
was  for  two  years,  during  which  time  the  plaintiffs  guarantied 
that  the  defendant's  commissions  should,  at  least,  equal  $25,000  a 
year,  the  defendant  was  entitled  to  retain,  for  the  two  years,  but 
$50,000 ;  and  his  actual  commissions,  during  the  two  years,  ex- 
ceeded that  by  a  large  sum.  The  defendant  contended  that  he 
was  to  have  $25,000  in  each  separate  year ;  that  in  the  contract 
year  of  1828-9,  the  amount  chargeable  by  him,  for  commissions, 
was  but  $19,661;  and  he  was  entitled  to  retain,  in  addition  to 
this,  out  of  other  moneys  of  the  plaintiffs,  the  difference  between 
that  sum  and  the  $25,000  guarantied ;  and  that  he  was  entitled 
also  to  retain  the  whole  commissions  received  in  the  second  year, 
though  they  considerably  exceeded  $25,000. 

The  correspondence  containing  the  terms  of  the  contract  is  cited 
in  the  opinion  of  the  court  below,  and  is  to  be  found  at  large  in 
2  Watts  fy  Serg.  349,  350,  351. 

The  case  was  argued  by 

J.  Sergeant,  for  the  defendant ;  and 

Price  and  Meredith,  for  the  plaintiffs. 

For  the  defendant,  it  was  contended,  that  as  to  the  overcharge, 
if  made  out,  the  plaintiff  was  too  late  in  his  objection.  It  was 
debited  to  the  plaintiffs  in  the  defendant's  account  of  January  31, 
1829,  under  date  of  May  26,  1828.  This  account  arrived  here, 
and  was  examined  and  ticked  by  them  on  July  1829.  The  ac- 
counts were  again  examined  in  1831.  No  objection  of  this  nature 
was  made  until  March  1841,  and  then  only  suggested  on  the  for- 
mer argument  in  this  court,  after  the  paper-book  for  that  argu- 
ment had  been  printed.  This  acquiescence  makes  it  like  a  stated 
account,  which  is  conclusive.  Baldw.  Rep.  540.  But  the  paper- 
book  shows  that  eight  ships  arrived  out  in  Canton  in  four  years ; 
making  the  commissions  no  more  for  each  of  those  years  than  the 
defendant  was  entitled  to. 
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2.  On  the  other  point,  it  is  clear,  that  the  defendant  was  to  have 
his  commissions  every  year.  The  plaintiff's  letter  of  the  14th  of 
April  1827,  shows  this.  "  We  will  engage  to  make  consignments 
to  thy  address  to  an  amount  that  will  insure  thy  commissions  to 
amount  to  825,000  per  annum,  at  least."  And  afterwards,  in  the 
same  letter :  "  Upon  being  advised  of  thy  acceptance  of  this  pro- 
position, we  bind  ourselves  to  the  fulfilment  of  it  by  the  payment 
of  the  above  sum  annually,  although,  from  unforeseen  events,  we 
should  not  ship  the  amount  that  would  produce  this  sum ;  but  from 
our  views  and  feelings,  we  flatter  ourselves  that  our  shipments 
will  be  to  an  amount  that  will  yield  thee  considerably  more." 

For  the  plaintiff's,  it  was  argued,  on  the  first  point,  that  the  lan- 
guage of  the  contract  was  explicit.  "  If  three  ships  arrive  within 
the  year"  —  and  three  did  arrive.  This  overcharge  is  an  error 
apparent  on  the  face  of  the  accounts ;  and  such  error  may  be  cor- 
rected, though  the  account  has  been  received  and  kept  without 
objection.  Baldw.  540. 

2.  On  the  second  point  it  was  contended,  that  the  contract  was 
entire  for  a  term  of  two  years ;  and  an  average  receipt  would 
conform  to  it;  otherwise  the  commissions  would  be  exorbitant 
and  unjust,  as  the  defendant  would  receive  $25,000  for  the  first 
year,  and  sufficient  in  the  second  year,  if  added,  to  make  his  com- 
missions, in  the  two  years,  $61,000  and  upwards.  Contracts  of 
this  kind  are  construed  liberally,  according  to  their  equity ;  and 
it  is  established  by  various  decisions,  that  where  they  are  for  ser- 
vices to  be  rendered  for  a  term  of  years,  though  there  be  a  monthly 
or  annual  sum  fixed,  they  must  be  completed  before  the  compen- 
sation is  earned.  Abb.  Ship.  191;  8  Cow.  63;  12  Johns.  167; 
13  Johns.  94;  1  Watts  $  Serg.  265,  301 ;  2  Doug.  564;  3  Binn. 
332.  It  was  further  insisted  that  some  of  the  commissions  had 
been  earned  previously;  the  correspondence  shows  that  the  de- 
fendant invested  in  advance,  and  in  anticipation  of  the  arrivals 
of  vessels ;  and  commissions  are  chargeable  when  the  services  are 
rendered. 

In  reply,  it  was  denied  that  the  investments  alluded  to  were  for 
goods  by  these  vessels.  But  the  time  of  earning  the  commissions 
is  not  material.  The  time  of  the  arrival  of  the  vessels  fixes  the 
right ;  and  it  was  so  contended  for  the  plaintiffs  on  the  former 
argument,  and  was  the  ground  of  decision  as  to  the  Isabella's 
fourth  voyage.  Nor  was  it  important,  in  the  present  question, 
whether  the  contract  was  entire  or  not ;  since,  if  it  was  entire,  it 
had  been  fully  performed  by  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — In  the  charge  of  full  factory  expenses  for  the 
Globe,  there  is  a  clear  error  of  $1117,  made  on  the  one  hand,  and 
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acquiesced  in  on  the  other,  palpably  by  mistake.  It  appears  by  the 
defendant's  letters  that  the  Newport  and  the  Woodrop  Sims  had 
preceded  that  ship  in  her  arrival  at  Canton  in  the  same  year, 
and  he  was  consequently  entitled  by  the  terms  of  the  contract  to 
charge  no  more  for  her  than  $550.  Now,  though  the  charge  was 
received  without  objection  when  the  account  was  rendered,  that 
does  not  preclude  the  other  side  from  showing  an  unobserved  error 
which  had  passed  without  notice  by  the  common  blunder  of  all 
parties.  Such  an  error  might  be  corrected  even  in  a  settled 
account,  where  neither  party  had  been  prejudiced  by  the  acquies- 
cence. The  item,  therefore,  must  be  reformed. 

The  other  part  of  the  case  is  with  the  defendant.  "  We  are 
emboldened,"  said  the  plaintiffs,  "  to  make  thee  a  proposal  to  re- 
main as  our  agent  for  a  further  term  of years,  from  the  7th 

mo.  13,  1828;  and  should  it  be  agreeable  to  thee  to  remain,  we 
will  engage  to  make  consignments  to  thy  address  to  an  amount 
that  will  insure  thy  commissions  to  amount  to  $25,000  at  least." 
And  subsequently :  "  We  are  willing  to  state  distinctly  that  on 
being  advised  of  thy  acceptance  of  this  proposition,  we  bind  our- 
selves to  the  fulfilment  of  it  by  the  payment  of  the  above  sum 
annually,  though  from  unforeseen  events  we  should  not  ship  the 
amount  that  would  produce  that  sum."  These  terms  were  accepted, 
and  the  blank  was  agreed  to  be  filled  with  the  period  of  two  years. 

Now,  these  clauses,  considered  in  connection  with  an  unaltered 
stipulation  in  the  original  agreement,  which  has  been  the  basis  of 
every  subsequent  one,  that  the  defendant's  commissions  should  be 
invested  in  return  cargoes  as  his  separate  property  at  Canton, 
show  very  clearly  that  his  accounts  were  to  be  closed  annually  at 
the  end  of  the  contract  year :  consequently,  that  he  was  entitled 
to  the  whole  excess  of  actual  commissions  for  each  year  above  the 
guarantied  amount,  without  regard  to  any  deficit  in  the  year  past 
or  to  come,  or  to  the  aggregate  of  the  commissions  for  the  term. 
As  by  the  words  of  the  agreement  payment  was  to  be  made  annu- 
ally, the  account  was  to  be  made  up  annually,  and  not,  as  con- 
tended, at  the  close  of  the  business ;  independently  of  which,  it 
was  necessary  to  close  it  annually  that  the  defendant  might  pay 
himself  out  of  the  funds  in  his  hands  in  order  to  invest  his  com- 
missions in  return  cargoes  and  ship  the  produce  of  them  according 
to  the  terms  of  the  original  agreement.  If,  then,  the  account 
were  closed  at  the  end  of  the  year,  and  the  balance  paid,  it 
would  be  a  singular  method  of  doing  business  to  open  it  in  order 
to  vary  the  balance  by  subsequent  events.  The  account  was  not 
only  to  be  made  up,  but  the  balance  was  to  be  paid  by  taking 
credit  for  it,  instead  of  being  held  in  reserve  for  contingencies ;  and 
when  thus  paid,  the  money  belonged  to  the  defendant,  without 
regard  to  the  future.  If  it  did  not  belong  to  him  absolutely,  it 
could  not  be  said  to  belong  to  him  at  all.  Had  he  died  at  the  end 
of  the  first  year,  having  received  the  commissions  then  due,  his 
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executor  would  not  have  been  bound  to  refund  any  excess  beyond 
the  guarantied  amount  in  case  the  commissions  of  his  successor 
had  fallen  short  of  it  for  the  next  year ;  nor  could  the  money,  if 
not  actually  paid,  have  been  detained  from  him  in  anticipation  of 
that  event.  Such  a  detention  would  have  been  a  breach  of  the 
plain  terms  of  the  contract.  The  argument  on  the  part  of  the 
plaintiffs,  however,  is  not  that  it  could  have  been  detained  or 
recovered  back,  but  that  its  amount  might  be  taken  into  consider- 
ation to  affect  the  question  of  deficiency  for  the  other  year.  That, 
however,  would  cast  the  burthen  of  making  up  a  deficiency  on  the 
defendant,  and  not  on  the  plaintiffs,  who  by  the  words  of  the 
agreement  are  bound  to  bear  it :  a  result  that  could  be  obtained 
only  by  making  the  contract  entire.  But  it  will  not  be  pretended 
that  if  the  defendant  had  received  his  commissions  for  the  first 
year,  and  died  the  day  preceding  the  completion  of  the  second,  his 
executor  would  have  been  bound  to  refund  the  whole.  Yet  that 
result  would  be  inevitable  on  the  principle  of  Cutler  v.  Powell,  (6 
T.  It.  824),  if  the  contract  were  indivisible ;  for  the  right  to  receive 
anything  before  performance  of  the  whole  service,  would  rest  on 
the  question  of  divisibility  alone.  But  this  contract  is  divisible 
by  the  very  nature  of  its  terms,  which  evidently  have  regard  to  a 
distinct  set  of  operations  for  each  year.  Thus  the  plaintiffs  agreed 
to  send  at  least  two  ships  annually  to  Canton  by  the  way  of  Eng- 
land ;  and  to  allow  the  defendant  for  factory  expenses  in  propor- 
tion to  the  number  which  should  arrive  within  the  year,  of  which 
the  plaintiffs  have  just  had  the  benefit  in  the  reduction  of  the 
charge  for  the  Globe.  Why,  then,  shall  they  not  submit  to  the 
disadvantage  which  results  from  an  application  of  the  principle  to 
the  subject  of  commissions,  when  the  contract  is  just  as  divisible  in 
regard  to  them  as  it  is  in  regard  to  anything  else  ?  They  must 
be  charged  separately  for  the  particular  year,  and  without  refer- 
ence to  previous  or  subsequent  deficiency  or  excess.  In  this  we 
are  of  opinion  the  defendant's  interpretation  of  the  contract  is  the 
true  one. 

Judgment  on  the  verdict  accordingly. 


ni.  — 15 
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Jarrett  against  Tomlinson. 

The-plaintiff  has  a  right  to  sell  by  execution  the  interest  of  his  debtor,  although 
the  land  on  which  the  levy  was  made  be  in  the  adverse  possession  of  another 
claiming  under  a  paramount  title ;  and,  therefore,  it  is  error  in  the  court  to  stay 
the  proceedings  on  that  account. 

In  a  scire  facias  to  revive  a  judgment  and  quare  executio  won,  it  is  improper  to 
bring  the  terre-tenants  on  the  record  to  try  such  paramount  title  ;  and  if  they  are 
improperly  introduced,  the  court  on  the  trial  ought  to  discharge  the  jury  from 
giving  a  verdict  as  to  them,  as  it  would  be  of  no  effect  on  their  title. 

Discharging  the  jury  as  to  the  terre-tenants,  is  not  a  discharge  as  to  such  per- 
sons in  the  capacity  of  heirs,  and  does  not  prevent  their  making  defence  as  such. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Montgomery 
county,  to  remove  the  judgment  and  proceedings,  but  not  the 
executions. 

A  summons  in  debt  was  issued  in  that  court  to  May  term  1838, 
by  Jesse  Tomlinson,  assignee  of  Thomas  Tyson,  against  Levi 
Jarrett,  which  was  returned  served,  and  the  plaintiff  obtained  a 
judgment  by  default  for  want  of  appearance  on  the  3d  of  July 
1838 ;  debt  and  damages,  $2288.98.  A  fieri  facias  was  issued  to 
November  term  1838,  which  was  levied  on  a  messuage  and  123 
acres  of  land,  situate  in  Upper  Dublin  township.  On  the  20th  of 
November  1838,  the  court  granted  a  rule  to  show  cause,  why  the 
levy  should  not  be  set  aside,  proceedings  to  stay  in  the  mean  time, 
on  the  following  affidavit  filed  by  James  White,  and  on  the  3d  of 
January  1839,  the  rule  was  made  absolute. 

James  White,  intermarried  with  Lydia,  one  of  the  daughters  of 
Mary  Jarrett,  now  deceased,  being  duly  affirmed,  saith,  that  he  is 
informed  that  the  fieri  facias  issued  in  the  above  case  has  been 
levied  on  a  messuage  and  123  acres  of  land,  situate  in  Upper 
Dublin  township,  in  which  the  said  Levi  Jarrett  the  defendant 
has  no  interest  whatever,  but  the  title  to  which  is  in  the  heirs  and 
legal  representatives  of  the  said  Mary  Jarrett,  deceased,  of  whom 
the  wife  of  your  petitioner  is  one.  That  the  said  Levi  Jarrett, 
the  defendant,  was  seised  of  the  tract  of  land  now  levied  on,  by 
virtue  of  the  last  will  and  testament  of  his  father,  and  being  so 
thereof  seised,  the  said  Levi  Jarrett,  and  Mary,  his  wife,  by  deed 
of  assignment,  dated  the  14th  of  April  1824,  and  duly  recorded, 
did  assign  and  transfer  all  their  estate  in  the  said  premises  to 
Joseph  Williams  and  George  Spencer,  in  trust  for  the  benefit  of 
his  creditors,  with  full  power  to  sell  the  same,  and  to  make  deeds, 
as  by  said  assignment  fully  appears ;  and  that,  at  public  sale  of 
the  said  premises,  Tompkins  Jarrett  became  the  purchaser.  That 
the  said  assignees,  by  their  deed,  dated  the  1st  of  June  1825,  con- 
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veyed  to  the  said  Tompkins  Jarrett  all  the  right,  title,  and  interest 
of  the  said  Levi  Jarrett  in  fee,  as  by  their  deed,  duly  recorded, 
will  appear ;  and  the  said  Tompkins  Jarrett  afterwards,  by  his 
declaration  of  trust,  did  covenant  to  stand  seised  of  the  premises 
to  the  use  of  Mary  Jarrett  during  life,  and  after  her  decease  to 
the  use  of  the  children  and  legal  representatives  of  the  said  Mary 
Jarrett,  as  by  the  said  declaration  of  trust  duly  recorded  appears. 
That  Thomas  Tyson,  the  obligee  in  the  bond  upon  which  the 
judgment  in  the  above  suit  was  obtained,  so  being  a  creditor  of 
the  said  Levi  Jarrett,  received  from  the  assignees  of  the  said  Levi 
Jarrett,  his  regular  dividends  on  said  bond  under  said  assignment, 
and  after  having  received  such  dividends,  assigned  said  bond  to 
Jesse  Tomlinson,  the  present  plaintiff.  That  the  said  Levi  Jar- 
rett, as  whose  property  the  said  land  is  taken  in  execution,  has  no 
right,  title,  or  interest  whatever  in  the  same,  nor  has  he  had  any 
interest  therein  since  the  conveyances  aforesaid,  but  that  the 
whole  right,  title,  and  interest  in  the  said  estate  is  in  the  heirs  of 
Mary  Jarrett,  deceased,  and  not  in  the  said  Levi. 

To  August  term  1839,  a  scire  facias  was  issued  to  revive  the 
judgment  and  quare  executio  non,  by  the  same  plaintiff  against 
James  White,  administrator  of  Levi  Jarrett,  deceased,  with  notice 
to  James  White,  and  Lydia  his  wife,  Andrew  Yerkes,  and  Susan 
his  wife,  Abraham  Kirk,  and  Caroline  his  wife,  Eliza  Jarrett,  and 
the  heirs  and  legal  representatives  of  Tompkins  Jarrett,  deceased, 
who  are  the  heirs  of  Levi  Jarrett,  deceased.  This  was  returned 
served  on  Andrew  Yerkes,  Abraham  Kirk,  James  White,  and 
Eliza  Jarrett,  and  on  all  the  other  heirs  and  representatives  of 
said  Levi  Jarrett,  deceased,  by  publishing  a  notice  thereof  in  two 
newspapers  in  Montgomery  county.  The  docket  entry  then  was : 
September  19th,  1840,  said  terre-tenants  severally  plead  payment, 
with  leave  to  give  the  special  matters  in  evidence,  &c.,  and  each 
of  the  said  terre-tenants  further  pleads  that  the  said  judgment  is 
no  lien  on  any  of  the  lands  or  tenements  held  by  him  or  them. 
January  21,  1841,  replication  non  solvit  and  that  the  said  judg- 
ment is  a  lien,  &c.,  and  issues  and  trial.  Defendant  pleads  nul 
tiel  record  and  payment ;  replication  there  is  a  record,  non  solvit, 
&c.  Terre-tenants  further  plead  nul  tiel  record :  replication  there 
is  such  a  judgment,  and  issues.  And  now,  to  wit,  June  25th,  1841, 
a  jury  being  called,  there  came  (naming  12  men)  who  were 
severally  sworn  or  affirmed  according  to  law.  And  after  trial  in 
part,  plaintiff  asks  the  court  to  discharge  the  jury  from  giving  a 
verdict  as  to  the  terre-tenants,  which  motion  is  allowed  by  the 
court,  (the  counsel  of  terre-tenants  objecting)  and  then  the  defend- 
ant's counsel  gave  the  plaintiff  judgment  debonis,  &c.  for  $2697.93, 
as  per  statement  filed,  and  the  court  discharge  the  jury  from  giv- 
ing a  verdict. — Judgment. 

A  fieri  facias  was  issued  to  August  term  1841,  and  returned 
levied  and  condemned ;  and  at  that  term  the  court  granted  a  rule 


116  SUPREME  COURT  [Philadelphia 

[Jarrett  v.  Tomlinson.] 

to  show  cause  why  the  levy  and  condemnation  should  not  be  set 
aside,  and  why  the  proceedings  should  not  be  stayed,  agreeably 
to  the  prayer  of  the  petitioner  —  the  proceedings  to  stay  in  the 
mean  time.  The  petition  referred  to  was  by  James  White,  inter- 
married with  Lydia,  one  of  the  daughters  and  heirs  of  Levi  Jar- 
rett deceased,  to  the  Court  of  Common  Pleas,  stating  that, 

"  The  above  stated  execution  has  been  levied  on  a  messuage  and 
123  acres  of  land,  situated  in  Upper  Dublin  township,  as  the  pro- 
perty of  said  Levi  Jarrett  deceased,  and  that  your  petitioner  is 
now  informed  that  an  inquisition  has  been  held  on  the  said  levy, 
and  that  the  land  has  been  condemned  at  the  present  term ;  your 
petitioner  represents  that  he  had  no  notice  whatever  of  the  time 
and  place  of  holding  said  inquisition  of  condemnation,  nor  had  the 
heirs  of  Levi  Jarrett  any  such  notice,  so  far  as  your  petitioner 
knows. 

Your  petitioner  further  represents,  that  in  the  scire  facias  issued 
in  the  above  suit  with  notice  to  the  heirs  and  terre-tenants,  no 
verdict  or  judgment  has  yet  been  rendered  against  the  heirs  of 
said  decedent,  and  therefore  the  judgment  cannot  legally  be  levied 
or  paid  out  of  the  real  estate  of  said  Levi  Jarrett  or  of  his  heirs. 

Your  petitioner  further  represents  that  the  personal  estate  of 
the  said  Levi  Jarrett  deceased,  is  insufficient  to  pay  all  the  just 
demands  upon  his  estate,  —  the  whole  of  said  personal  estate 
amounting  only  to  about  $40 ;  whereas  the  amount  against  dece- 
dent, believed  to  be  just,  amounts  to  near  $10,000. 

Your  petitioner  therefore  prays  your  Honours  to  set  aside  the 
levy  and  condemnation  made  under  the  above  stated  execution, 
and  also  asks  that  all  proceedings  upon  said  judgment  be  stayed 
until  the  administrator  of  said  Levi  Jarrett  shall  have  made  appli- 
cation to  the  proper  Orphan's  Court  for  an  order  to  sell  the  real 
estate  of  the  said  decedent. — And  he  will  pray,"  &c. 

On  the  10th  November  1841,  the  condemnation  was  set  aside 
for  want  of  notice,  at  the  cost  of  the  plaintiff,  and  the  latter  part 
of  the  rule,  to  stay  proceedings,  was  refused.  An  alias  fieri  facias 
was  issued  to  November  term  1841,  which  was  returned  levied 
and  condemned.  On  the  22d  of  November  1841,  on  exception 
being  read  and  filed,  the  court,  on  the  motion  of  the  defendant, 
granted  a  rule  to  show  cause  why  the  inquisition  should  not  be  set 
aside — proceedings  to  stay  in  the  mean  time.  A  venditioni  exponas 
was  issued  to  February  term  1842,  which  was  not  returned  when 
the  writ  of  error  came  to  hand. 

The  alias  fieri  facias  issued  to  November  term  1841,  commanded 
the  sheriff,  that  of  the  goods  and  chattels,  lands  and  tenements, 
which  were  of  the  said  Levi  Jarrett,  late  of  said  county,  deceased, 
&c.,  in  your  bailiwick  you  cause  to  be  levied  as  well  a  certain 
debt,  <fec.  The  sheriffs  return  was,  "  Levied  on  land  and  con- 
demned" —  no  levy  whatever  was  endorsed,  attached  or  accom- 
panying the  writ.  The  inquisition  attached  to  the  fieri  facias 
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stated,  "  that  the  rents,  issues  and  profits  of  the  within  described 
property  by  me,  the  said  sheriff',  taken  in  execution  by  virtue  of 
the  said  writ,"  are  not  of  a  clear  yearly  value,  &c.  But  no  levy 
whatever  was  endorsed,  nor  any  description  of  property  accom- 
panying said  inquisition. 
Specification  of  errors : 

1.  The  court  erred  in  discharging  the  jury  from  giving  a  ver- 
dict on  the  issues  joined  by  the  terre-tenants. 

2.  In  awarding  execution  to  be  levied  of  the  goods  and  chattels, 
lands  and  tenements  of  said  Levi  Jarrett  deceased,  before  there 
was  judgment  oa  any  but  one  of  the  issues  joined,  and  before  the 
several  issues  in  the  case  were  disposed  of. 

3.  In  refusing  to  stay  proceedings  upon  the  execution  issued, 
until  the  administrator  of  L.  Jarrett  deceased  shall  have  made 
application  to  the  proper  Orphans'  Court,  for  an  order  to  sell  the 
real  estate  of  said  decedent. 

4.  The  several  executions  issued  in  this  case  are  irregular, 
illegal  and  void. 

5.  The  proceedings  are,  in  other  respects,  irregular  and  illegal. 

Freedley,  for  the  plaintiff  in  error. 
G.  Rodman  Fox,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  making  the  rule  absolute,  for  staying  proceed- 
ings on  the  fieri  facias,  the  court  committed  a  manifest  error;  for 
the  plaintiff  creditor  had  a  right  to  sell  the  interest  of  his  debtor, 
although  the  premises  on  which  levy  was  made,  were  in  the  ad- 
verse possession  of  another  claiming  under  a  personal  title.  In 
consequence  of  the  course  pursued,  there  was  no  alternative  but 
to  issue  a  scire  facias,  and  to  warn  the  claimants  as  terre-tenants. 
On  the  trial  however,  it  being  perceived  that  the  title  could  not 
be  tried,  the  court  retraced  their  steps  by  a  special  direction  dis- 
charging the  jury  from  giving  a  verdict  as  to  the  terre-tenants. 
Of  this  the  plaintiff  complains,  but,  we  think,  without  cause.  The 
terre-tenants  were  improperly  brought  on  the  record,  at  his  in- 
stance ;  and  it  would  have  been  useless  to  proceed  with  the  trial, 
on  that  issue,  when  the  verdict,  result  as  it  might,  would  have 
been  of  no  service  to  either  party.  The  only  effect,  whatever  may 
have  been  the  object  of  the  party,  has  been  to  baffle  and  delay  the 
creditor ;  and  we  cannot  say  that  the  court  were  wrong  in  putting 
an  end  to  it  at  the  earliest  possible  time. 

The  plaintiffs  in  error  contend  that,  as  heirs,  they  were  prevented 
from  making  defence.  But  this  is  not  so;  for  the  court  only  dis- 
charge the  jury  as  to  the  terre-tenants ;  and  as  to  them  only  was 
issue  joined.  It  is  apparent,  from  the  record,  they  had  no  defence, 
as  heirs,  and  if  they  had,  they  were  not  prevented  from  asserting 
it.  It  is  impossible  to  avoid  seeing  that  the  only  controversy  was 
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as  to  the  title  under  the  alleged  fraudulent  conveyance,  which  lie 
court  ruled  could  not  be  investigated  on  the  scire  facias.  After 
the  jury  were  discharged,  it  appears  from  the  record  that  the 
counsel  for  the  administrators  gave  judgment  de  bonis,  which  dis- 
posed of  all  the  issues.  We  should  be  ill  employed  in  reversing 
a  judgment  for  an  irregularity  caused  by  the  party  complaining; 
and  when  no  wrong  has  been  done.  This  is  an  answer  to  the  1st, 
2d,  4th  and  5th  errors. 

We  give  no  opinion  as  to  the  3d  error,  because  there  is  no  writ 
of  error  to  the  execution. 

Judgment  affirmed. 


Ridgely  against  Dobson. 

Although  a  member  of  an  association,  riot  served  with  process,  cannot  ordi- 
narily be  a  witness  to  prove  the  liability  of  those  who  are  served,  and  plead  to 
issue,  yet  if  such  member  was  the  agent  of  the  association  to  make  the  contract, 
the  plaintiff  may  examine  him  to  prove  the  contract  and  his  authority. 

After  the  evidence  is  closed,  and  counsel  have  addressed  the  jury,  and  witnesses 
have  been  dismissed,  it  is  too  late  for  the  defendant  to  add  a  plea  requiring  new 
evidence  on  the  part  of  the  plaintiff  to  repel  it. 

The  members  of  an  association  are  liable  for  goods  furnished  on  the  order  of  an 
agent  of  the  association,  if  furnished  with  their  concurrence  or  approbation. 

If  members  of  a  literary  association  agree  to  subscribe  a  certain  sum  annually 
for  books,  to  be  paid  to  the  treasurer,  and  books  are  ordered,  a  bookseller  furnish- 
ing them  cannot  sue  on  such  subscription. 

In  a  suit  against  members  of  an  association,  in  which  one  only  is  served  with 
process,  and  proceeds  to  issue  and  trial,  if  his  subscription  to  the  articles  of  asso- 
ciation be  proved,  it  is  not  necessary  for  the  plaintiff  to  prove  the  signatures  of 
the  rest. 

In  assumpsit  against  several,  if  some  are  served  with  process  and  appear  and 
plead  to  issue,  and  some  who  are  served  make  default,  the  plaintiff  takes  judg- 
ment by  default  against  the  latter;  and  under  the  27th  section  of  the  Act  of  1722, 
the  jury  which  tries  the  issue  against  the  former,  may  assess  damages  against 
all,  and  execution  issues  against  all. 

THIS  was  an  action  of  assumpsit,  brought  by  Judah  Dobson, 
in  the  Common  Pleas  of  Bucks  county,  to  December  term  1838, 
against  Reynell  Coates,  Thomas  Wood,  G.  W.  Ridgely,  M.  O. 
Callaghan,  Charles  Roberts,  J.  M.  Hibbs,  James  R.  Scott,  Row- 
land Stephenson,  John  Maulson,  Robert  Pitman,  Alve  E.  Loring, 
Joseph  F.  Warner,  C.  H.  Bessonett  and  Wilmot  Martin,  who  sur- 
vived Thomas  G.  Kennedy,  formerly  associated  under  the  name 
of  Bristol  Lyceum,  to  recover  the  price  of  certain  books  alleged 
to  have  been  sold  and  delivered  to  the  Bristol  Lyceum.  The 
sheriff  made  return  to  the  writ,  that  he  had  "  summoned  G.  W. 
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Ridgely,  James  R.  Scott,  Joseph  F.  Warner  and  Thomas  Wood, 
and  nihil  as  to  the  rest  of  the  defendants."  The  plaintiff  filed  a 
declaration  against  the  defendants,  who  were  summoned,  and  on 
the  24th  day  of  June  1839,  entered  judgment  against  Scott,  War- 
ner and  Wood,  for  default  of  appearance.  G.  W.  Ridgely  having 
appeared  to  the  writ,  pleaded  non  assumpsit,  and  payment  with 
leave,  &c.,  to  which  plea  the  plaintiff  replied  non  solvit  and  issue, 
and  on  trial  a  verdict  and  judgment  were  rendered  for  the  plain- 
tiff. The  facts  of  the  case,  and  the  points  involved  in  it,  are  stated 
in  the  opinion  of  the  court. 

Ross,  for  the  plaintiff  in  error. 

Dubois,  with  whom  was  Barclay,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — In  this  case  it  appeared  that  about  1832  several 
gentlemen  proposed  to  establish  a  reading-room  at  Bristol.  They 
drew  up  a  plan  of  their  intended  association,  to  which  they  gave 
the  name  of  their  constitution.  Its  preamble  states  :  "  We,  whose 
names  are  hereto  subscribed,  are  convinced  that  great  benefit 
would  result  to  the  inhabitants  of  the  borough  of  Bristol  and  its 
vicinity,  from  the  institution  of  a  society  for  the  cultivation  of  a 
literary  taste,  by  placing  the  materials  of  knowledge  more  imme- 
diately within  the  reach  of  every  resident."  After  some  further 
very  edifying  sentences,  it  proceeds :  "  We  therefore  agree  to  asso- 
ciate ourselves  for  the  purpose  of  mutual  improvement,  and  the 
promotion  of  a  desire  of  knowledge  in  our  vicinity :  for  the  further- 
ance of  these  objects  we  hereby  bind  ourselves  to  the  observance 
of  the  following  constitution  and  by-laws."  This  constitution  and 
by-laws  following  this  preamble  was  signed  by  fifteen  persons,  of 
whom  G.  W.  Ridgely  was  one,  and  Reynell  Coates  another.  The 
signature  of  G.  W.  Ridgely  was  proved. 

The  summons  in  this  case  was  taken  out  against  the  whole  of 
the  subscribers,  though  served  on  but  a  part  of  them,  of  whom 
Mr.  Ridgely  was  one.  It  was  not  served  on  Reynell  Coates.  The 
deposition  of  Reynell  Coates  was  taken,  and  a  cross-examination ; 
and  he  being  out  of  the  state  at  the  trial,  it  was  offered  in  evi- 
dence together  with  the  constitution  and  by-laws,  which  were 
proved  by  the  deposition  and  annexed  to  it,  so  as  in  fact  to  form 
part  of  the  evidence,  as  was  also  the  book  of  minutes.  The  defend- 
ants objected  to  this  deposition  being  read  in  evidence.  No  rea- 
sons for  objecting  to  it  appear  in  the  bill  of  exceptions,  but  seve- 
ral were  made  here.  The  deposition  proved  that  the  witness  was 
a  member  of  the  society,  and  secretary  of  the  committee ;  that  the 
books  and  publications  for  the  price  of  which  this  suit  is  brought, 
were  ordered  by  the  committee  chosen  by  the  society  to  designate 
and  procure  the  proper  books  and  publications ;  that  defendant 
was  a  member  of  the  society  and  of  the  committee ;  that  the  mem- 
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bers  chose  a  president,  vice-president,  secretary  and  treasurer ; 
that  the  duty  of  these  officers  should  be  such  as  should  be  pre- 
scribed by  by-laws.  The  by-laws,  among  other  things,  provided 
that  the  officers  of  the  association  shall  be  constituted  a  standing 
committee  to  represent  the  society  in  the  interval  of  its  meetings. 
The  committee  shall  have  power  to  subscribe  for  any  work,  to  devise 
any  plan  for  the  furtherance  of  the  designs  of  the  institution,  &c. 
That  the  annual  subscription  of  the  members  should  be  85,  pay- 
able semi-annually,  in  advance. 

The  constitution  and  by-laws  purported  to  be  signed  by  the 
members,  (15  in  number,)  among  whom  were  defendant  and  Rey- 
nell  Coates.  The  signature  of  defendant  was  proved  also  by 
another  witness.  The  minutes  showed  that  at  a  meeting  of  the 
committee,  he  had  directed  the  books,  for  price  of  which  suit  was 
brought,  as  previously  ordered  by  the  committee :  The  American 
Quarterly ;  The  N.  American  Review ;  The  Museum  of  Foreign 
Literature  and  Science ;  The  Edinburgh  Review,  American  edi- 
tion ;  The  London  Quarterly  Review,  American  edition ;  The 
Library  of  Useful  Knowledge ;  and  his  so  doing  was  approved 
and  adopted. 

The  minutes  further  show :  "  Resolved,  That  the  standing  com- 
mittee proceed  to  establish  a  public  library,  and  that  they  consider 
themselves  resolved  into  a  committee  of  the  whole  to  procure  such 
books  as  may  be  obtained  for  this  purpose  without  encroaching  on 
the  present  funds  of  the  institution." 

I  do  not  know  that  I  understand  this  last  resolution.  How 
books  could  be  procured  without  funds  is  not  to  me  very  plain. 
Dr.  Coates,  in  his  deposition,  states  that  at  this  time  he  was 
directed  to  order  Silliman's  Journal,  and  the  Franklin  Journal, 
and  did  order  them,  and  that  all  were  delivered  and  laid  on  the 
table  of  the  association.  The  whole  purchase  amounted  to  874. 
The  subscription  was  $75,  and  if  the  last  resolution  was  intended 
to  prevent  exceeding  the  funds  subscribed,  the  publications  ordered 
were  within  that  sum. 

On  his  cross-examination,  Dr  Coates  said:  "he  considered  him- 
self bound  in  honour  to  make  good  any  loss  which  might  accrue 
to  Mr  Dobson,  growing  out  of  this  transaction,  after  he,  Mr 
Dobson,  had  taken  all  legal  measures  to  recover  from  those  under 
whose  orders  the  deponent  acted." 

The  objections  to  this  testimony  were,  that  a  partner  not  sued 
cannot  be  a  witness  to  prove  that  those  who  are  sued  ought  to 
pay  the  claim  sued  for.  If  this  is  true  in  some  cases,  it  don't 
apply  here ;  for  Dr  Coates's  testimony  makes  himself  liable  to  con- 
tribution to  the  defendant  against  whom  a  recovery  is  had.  The 
seller  of  goods  is  not  generally  a  witness  for  himself,  nor  is  the 
buyer  a  witness  for  himself.  If  an  agent  in  the  contract  could 
not  testify,  a  large  proportion  of  the  contracts  of  men  could  not 
be  enforced.  Hence  a  rule  with  few  exceptions,  if  any,  that  an 
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agent  is  a  witness  (I  mean  an  agent  by  parol,)  to  prove  his  own 
authority,  and  to  prove  the  contract ;  and  the  defendants  in  the 
present  case  cannot  escape  from  the  rule  by  appointing  one  of 
themselves  agent,  if  that  agent  is  willing  to  testify. 

The  evidence  being  closed  on  both  sides,  and  after  the  defend- 
ant's counsel  had  addressed  the  jury  for  some  time,  he  asked  leave 
to  add  the  plea  "  that  the  cause  of  action  did  not  accrue  within 
six  years."  The  court  refused  to  permit  this,  and  this  decision  of 
the  court  is  assigned  for  error.  Our  Act  of  1806  says,  a  plaintiff 
shall  not  be  nonsuited  for  any  informality  in  a  statement  or  decla- 
ration, or  any  informality  in  entering  a  plea ;  but  plaintiff  may 
amend  his  declaration  or  statement,  and  a  defendant  alter  his  plea 
or  defence,  on  or  before  the  trial  of  the  cause.  The  construction 
of  this  Act  has  been  very  liberal.  Any  amendment  not  stating  a 
different  cause  of  action,  but  bringing  the  matter  in  more  legal 
shape  before  a  jury,  has  been  allowed  to  a  plaintiff;  and  any  plea 
necessary  to  a  defence  has  been  permitted  to  a  defendant,  after 
the  jury  sworn;  and  even  after  the  evidence  has  been  closed, 
plaintiff  has  been  allowed  to  amend  informality  in  a  declaration, 
or  add  one  or  more  of  the  common  counts  in  assumpsit  to  make 
his  narr.  conform  to  the  case  proved.  But  there  must  be  a  limit 
to  every  thing.  A  plaintiff  may  amend  while  the  testimony  is 
progressing,  to  get  in  evidence  not  admissible  under  the  counts 
filed.  So  a  defendant,  to  get  in  evidence  not  regular  under  his 
pleas.  But  after  testimony  is  closed,  and  counsel  have  addressed 
the  jury,  and  witnesses  have  been  dismissed,  I  know  of  no  case 
in  which  an  alteration  has  been  admitted  which  would  require  new 
witnesses,  or  the  re-examination  of  witnesses.  Here  the  plaintiff 
had  proved  his  case,  but  not  positively  certain  as  to  the  time  of  the 
last  promise.  If  defendant  had,  before  or  during  the  trial,  pleaded 
alleging  the  limitation,  the  plaintiff  might  have  examined  his  wit- 
nesses particularly  as  to  this  point,  or  called  other  witnesses. 
Now,  I  do  not  believe  the  Act  contemplated  opening  the  case  to 
examination  of  witnesses  at  a  period  when  they  are  usually  gone 
home.  Nor  would  it  be  consistent  with  the  orderly  proceedings 
of  courts,  or  with  justice  to  both  parties,  to  return  to  the  exam- 
ination of  witnesses  after  they  had  been  dismissed,  and  the  jury 
addressed  by  counsel.  There  was  no  error  in  this  case  on  this 
point.  By  our  settled  practice,  the  lapse  of  six  years  from  time 
of  assumpsit  does  not  avail  a  defendant  unless  he. pleads  it.  If  he 
does  plead  it,  the  plaintiff  may  show  that  it  is  within  one  of  the 
cases  excepted  in  the  Act  of  Assembly,  or  may  prove  a  new 
assumpsit  within  six  years.  In  this  case  the  plaintiff's  proof  was 
a  deposition  taken  on  cross-examination  by  defendant's  counsel. 
The  plaintiff  nor  the  witness  were  aware  of  intention  to  use  this 
plea.  The  witness  spoke  vaguely  as  to  the  time  of  last  conversa- 
tions with  defendants.  The  plaintiff  could  possibly  have  produced 
in.  — 16  1 
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other  evidence  on  this  point.  Dr  Coates,  if  apprised  that  it  was 
material,  could  possibly  have  fixed  dates  more  precisely. 

If  this  application  had  been  made  early  after  the  jury  sworn, 
the  plaintiff  might  have  met  it,  or  asked  a  continuance  on  account 
of  surprise.  After  the  testimony  is  closed,  and  witnesses  dismissed, 
one  counsel  for  plaintiff  finished  his  address  to  jury  and  defendant's 
counsel  about  concluding,  to  admit  a  plea  calling  for  evidence  from 
plaintiff  of  which  he  had  no  notice,  would  be  going  further  than 
the  words  or  spirit  of  the  Act  would  warrant.  All  laws  and  rules 
of  court  are  intended  to  conduce  to  fair  hearing  and  decision  of 
causes.  If  this  practice  is  followed,  as  asked  by  defendant,  it 
would  tend  to  confusion  and  irregularity  in  our  courts,  and  might 
be  used  for  something  worse. 

The  President  Judge  told  the  jury  that  if  they  believed  the 
defendant  was  one  of  those  who  ordered  the  books  and  one  of  the 
association,  he  was  liable  to  pay  for  them ;  and  then  proceeded  to 
answer  certain  points  proposed : 

1st.  Defendants  request  the  Judge  to  charge  that  this  associa- 
tion did  not  constitute  a  partnership  under  the  laws  of  the  state. 
Answer :  whether  it  was  a  partnership  or  not,  in  the  mercantile 
sense  of  the  word,  is  immaterial.  We  instruct  you,  that  when 
men  associate  together,  as  in  the  present  case,  and  purchase  books, 
they  are  bound  to  pay  for  them — whether  the  object  was  literary, 
charitable,  or  profitable. 

2d.  If  the  jury  believe  the  members  of  the  association  were  to 
pay  $5  annually  or  one-half  in  advance,  then  there  was  no  liability 
on  the  part  of  the  defendant.  Answer :  This  may  be  true  among 
themselves,  but  if  they  contract  debts,  no  matter  what  their  sub- 
scription was,  they  are  liable  to  pay  for  them. 

In  2  Rawle  263,  it  is  decided  that  if  joint-stock  companies  not 
incorporated  contract  debts,  they  are  answerable  to  pay  them. 
On  this  point  the  Court  were  unanimous ;  though  a  division  on 
another  ground.  See  3  Kent's  Com.  5.  But  this  is  not  the  only 
country  in  which  men  buy  and  endeavour  to  avoid  payment.  In 
2  Stark.  JV.  P.  416,  a  club  of  gentlemen  associated  and  appointed 
one  of  themselves  to  purchase  some  plate  for  their  club-room. 
The  mechanic  knowing  the  person  who  ordered  the  articles, 
charged  them  to  him.  It  is  a  short  case.  Strickland,  one  of  the 
members  of  the  club,  was  sued,  and  sundry  matters  alleged  in  his 
defence.  Abbot,  C.  J.,  left  it  to  the  jury  to  say,  whether  the 
articles  were  furnished  with  the  previous  concurrence  or  subse- 
quent approbation  of  the  defendant ;  for  if  that  were  the  case,  he 
and  all  who  stood  in  the  same  situation  were  liable  to  pay  for  the 
goods.  On  another  point,  as  the  goods  were  charged  to  the  agent, 
he  left  it  to  the  jury,  whether  the  plaintiff  had  trusted  him,  and 
must  sue  him,  or  might  recover  against  the  club,  or  rather  its 
members.  The  court  in  bank  affirmed  this,  and  defendant  had  to 
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pay.  The  last  point  don't  occur  here;  the  books  were  charged  to 
the  society  or  company. 

If  it  had  appeared  that  the  constitution,  by-laws,  and  subscrip- 
tion of  the  members,  had  been  shown  to  the  plaintiff,  there  would 
have  been  some  colour  for  the  second  point;  but  only  colour.  The 
subscription  was  to  be  paid  to  the  treasurer — not  to  Mr  Dobson—- 
and  Mr  Dobson  could  not  have  sued  on  that  subscription. 

The  3d  point  was  not  argued  on  as  error.  The  court  rightly 
said  the  subscription  of  the  defendant  was  proved,  and  as  he  only 
was  before  the  jury,  it  was  not  necessary  to  prove  the  signatures 
of  the  others. 

4th.  That  taking  judgment  against  several  of  the  society  who 
were  served  with  the  summons,  by  default,  discharges  the  present 
defendant,  who  has  pleaded  to  issue.  The  court  answered,  it  was 
proper  for  plaintiff  to  take  judgment  against  those  who  neglected 
to  appear  and  plead,  and  this  will  not  discharge  the  defendant 
from  this  action. 

The  counsel  here  did  not  object  to  the  opinion  on  this  last  point. 
It  was  probably  put  to  the  judge  on  some  indistinct  recollection 
of  the  case  in  13  S.  fy  R.  289 ;  but  is  essentially  different  from 
that  case.  Where  two  or  more  are  sued,  the  plaintiff  must  have 
the  case  at  issue  as  to  all  on  taking  judgment  by  default  against 
those  who  do  not  plead:  when  the  issue  is  tried  as  to  the  one  who 
pleads,  the  verdict  ascertains  the  amount  due  as  well  by  those  who 
plead  as  those  who  suffered  judgment,  and  the  execution  issues 
against  all.  The  27th  section  of  the  Act  of  1722,  directs  that  on 
interlocutory  judgment  the  jury  attending  the  same  or  next  court, 
may  inquire  of  the  damages  and  costs,  which  inquiry  shall  be 
made  and  evidence  given  in  open  court,  &c.  In  the  middle  coun- 
ties of  this  state,  under  the  construction  put  on  this  Act,  it  has 
been  the  practice  to  proceed  as  in  this  case,  for  half  a  century,  to 
my  knowledge.  I  mean  when  judgment  for  want  of  a  plea  against 
one  defendant,  and  plea  and  issue  by  others. 

Judgment  affirmed. 
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Devise  of  part  of  residue  to  M.  S.,  her  heirs  and  assigns,  in  trust  that  she  shall 
use  the  rents,  issues,  and  profits  thereof,  and  the  issues  and  interest  thence  aris- 
ing for  the  benefit  of  S.  B.  S.,  during  life,  &c.,  and  after  his  death  that  she  con- 
vey the  devise  to  such  child  or  children  as  the  said  S.  B.  S.  shall  have,  in  equal 
proportions  in  tail.  In  the  conclusion  of  his  will,  the  testator  gave  his  executors 
power  to  sell,  convey,  or  alter  the  whole,  or  any  part  of  his  said  estate ;  but 
directed  that  the  money,  or  proceeds  thence  arising,  be  settled  in  the  same  man- 
ner, as  the  property  sold  would,  according  to  the  direction  of  his  will,  have  been, 
in  case  it  had  not  been  sold.  The  personal  estate  proved  insufficient  to  pay  the 
testator's  debts,  and  the  executors  sold  the  real  estate,  and  converted  it  into 
money.  Held,  that  the  residue  thereof,  left  after  paying  debts  and  legacies,  was 
to  be  deemed  money,  and  that  the  children  of  S.  B.  S.,  surviving  him,  took  it 
absolutely. 

THIS  action  was  instituted  by  William  Wharton,  executor  of 
Sarah  L.  Shaw,  deceased,  against  Joseph  S.  Shaw,  administrator 
de  bonis  non,  with  the  will  annexed,  of  Mary  Shaw,  deceased,  to 
recover  a  legacy  which  the  plaintiff  alleges  his  testatrix  became 
entitled  to  receive  in  her  lifetime,  under  the  will  of  Samuel  Shaw, 
of  which  Mary  Shaw  the  testatrix  of  the  defendant  was  execu- 
trix, in  conjunction  with  Thomas  Shaw  executor  of  the  same,  and 
became  a  trustee  of  the  money  or  legacy  in  question.  That  part 
of  the  will,  under  which  the  legacy  is  claimed  is  as  follows :  "  The 
remaining  equal  fifth  part  of  the  residue  of  my  said  estate,  I  give 
and  devise  to  Mary  Shaw,  my  said  daughter,  her  heirs  and 
assigns,  in  trust  that  she  shall  use  the  rents,  issues,  and  profits 
thereof,  and  the  issues  and  interest  thence  arising,  for  the  benefit 
of  my  son  Samuel  Burgess  Shaw,  in  such  manner,  at  such  times, 
and  in  such  proportions  as  she  shall  judge  proper,  during  his 
natural  life ;  but  so  that  the  same  shall  not  be  liable  to  the  debts 
of  the  said  Samuel ;  and  after  the  death  of  the  said  Samuel,  that 
she  convey  the  said  devise  (being  the  remaining  equal  fifth  part 
of  the  residue  of  my  estate)  to  such  child  or  children  as  the  said 
Samuel  shall  have,  in  equal  proportions  in  fee  tail."  After  which 
the  testator,  in  the  conclusion  of  his  will,  appoints  his  son  Thomas 
Shaw,  and  his  daughter  Mary  Shaw,  executor  and  executrix  of 
the  same;  thereby,  also,  "giving  to  them  full  power  and  authority 
to  sell,  convey,  or  alter  the  whole,  or  any  part  of  his  said  estate ; 
but  directing  that  the  money,  or  proceeds  thence  arising,  be  set- 
tled in  the  same  manner,  as  the  property  sold  would,  according  to 
the  directions  of  his  will,  have  been,  in  case  it  had  not  been  sold." 
The  personal  estate  proved  insufficient  to  pay  the  debts  of  the 
testator.  The  executors,  however,  under  the  authority  contained 
in  the  will,  sold  all  the  real  estate,  and  converted  it  into  money, 
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from  which  the  deficit  in  the  personal  estate  to  pay  the  debts  and 
some  pecuniary  legacies  was  made  up.  The  one  equal  fifth  part 
of  the  residue  of  the  testator's  estate,  given  in  trust,  as  above- 
mentioned,  to  Mary  Shaw,  his  daughter,  the  testatrix  of  the 
defendant,  for  the  use  of  his  son  Samuel  Burgess  Shaw,  during 
the  term  of  his  natural  life,  and  at  his  death,  over  to  such  child 
or  children,  as  he  the  said  Samuel  Burgess  Shaw  should  leave, 
in  tail,  amounted  to  $4000  and  upwards,  3000  of  which  Mary 
Shaw  gave  to  Samuel  Burgess  Shaw,  upon  his  giving  to  her  a 
bond  and  mortgage  to  keep  her  indemnified  for  doing  so.  Mary 
Shaw,  after  making  a  will,  of  which  she  appointed  Thomas 
Shaw  executor,  died  about  the  first  of  April  1811.  Samuel 
B.  Shaw,  after  having  made  a  will,  of  which  he  appointed  Wil- 
liam Wharton  executor,  died  in  February  or  March  1822,  leaving 
two  children,  Samuel  W.  Shaw,  and  Sarah  L.  Shaw,  the  testa- 
trix of  the  plaintiff,  to  which  two  children  he  devised  and  be- 
queathed all  his  real  and  personal  estate.  Sarah  L.  Shaw,  after 
making  a  will,  of  which  she  appointed  William  Wharton  execu- 
tor, died  in  1826,  without  leaving  any  lawful  issue.  Samuel  W. 
Shaw,  her  brother,  died  intestate,  without  issue,  about  1832. 
Thomas  Shaw,  the  executor  of  Mary  Shaw's  will,  died  in  Sep- 
tember 1832;  after  which  letters  of  administration  de  bonis  non 
cum  testamento  annexo,  were  granted  to  Joseph  S.  Shaw,  the 
defendant ;  who,  in  1836,  sued  out  a  writ  of  scire  facias  on  the 
mortgage  executed  by  Samuel  Burgess  Shaw,  as  mentioned  above, 
to  Mary  Shaw,  and  proceeded  therein  so  as  to  recover  the  amount 
of  the  money  paid  by  Mary  Shaw  to  Samuel  B.  Shaw. 

T.  L  Wharton,  for  the  plaintiif,  argued  that  the  fund  in  question 
was  personalty;  and  the  bequest  of  personal  property  in  tail, gives 
the  absolute  ownership.  2  Rop.  Leg.  353.  The  direction  that 
the  money  or  proceeds  arising  from  a  sale  be  settled  in  the  same 
manner  as  the  property  sold  would  have  gone,  means  only  that 
they  shall  be  transferred  in  tail ; — that  is  the  meaning  of  the  word 
settle.  And  settlements  are  constantly  made  of  personal  estate. 
If  the  testator  intended  a  fee  tail,  yet  as  he  has  not  directed  the 
money  to  be  invested  in  real  estate,  his  intention  cannot  be  car- 
ried into  effect.  2  Rop.  Leg.  358  ;  Kreider  \.  Maclay,  (11  Serg.  4* 
Rawle  224) ;  Withers'  Appeal,  (14  Ibid.)  ;  Fearne's  Cont.  Rem.  Ill ; 
Finch's  Free.  421 ;  Seal  v.  Seal,  (2  Sugd.  101). 

Williams,  contra,  contended  it  was  real  estate,  though  in  the 
shape  of  money.  A  testator  can  impress  on  money  the  character 
of  real  estate.  Burr  v.  Sim,  (1  Whart.  252).  The  trust  is  here 
executory.  It  is  to  settle ;  which  makes  it  executory.  Ather.  on 
Sett.  462,  468;  Fearne's  Exec.  Dev.  119;  Leigh  fy  Dah.  on  Con- 
version 15,  183;  3  Wheat.  384.  The  surplus  remaining  after  a 
sale  by  executors  of  real  estate,  under  a  power,  is  real  estate, 

m.  —  t* 
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Leigh  4-  Dalz.  on  Conversion  93;  1  Fez.  <£•  B.  174,  415;  10  Fez. 
50;  16  Vez.  188  ;  11  Fez.  87;  2  ScAo.  #  Le/.  538;  2  Ston/'s  Eq. 
102.  There  is  a  difference  where  the  sale  is  by  order  of  court, 
and  where  it  is  under  a  power.  In  the  former  it  is  money — but 
in  the  latter  the  power  is  looked  to.  Leigh  6f  Dalz.  64 ;  Amb.  242. 

Reply.  The  cases  cited  are  all  cases  where  money  was  directed 
to  be  invested  in  land ;  and  there  a  direction  to  settle  was  held 
executory.  2  Pow.  Dev.  411 ;  3  Mk.  254.  If  there  was  any  elec- 
tion here  to  be  made,  it  has  been  made  by  the  executors. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  right  of  the  plaintiff  to  recover,  depends 
upon  the  determination  of  the  question,  whether  the  one-fifth  of 
the  residuum  of  the  testator,  Samuel  Shaw's  estate,  devised  to 
Mary  Shaw  in  trust  for  Samuel  Burgess  Shaw  for  life,  &c.  after 
being  converted  into  money  by  the  sale  made  thereof  by  the  exe- 
cutors, under  the  authority  contained  in  the  will,  is  to  be  regarded 
as  real  estate  still,  or  as  turned  into  personal  by  the  sale.  If  it  be 
considered  the  latter,  the  plaintiff  is  clearly  entitled  to  recover ; 
otherwise  not.  For  whenever  a  bequest  is  made  of  personal  estate, 
in  terms  that  would  create  and  pass  an  estate  tail  if  it  were  real, 
the  legatee  will  take  an  absolute  interest  in  the  same ;  because 
every  species  of  personal  property  is  incapable  of  being  entailed, 
or  being  the  subject  of  a  common  recovery ;  so  that  any  subsequent 
bequest  of  it  over,  on  the  failure  of  heirs  or  issue  of  the  first  taker, 
would  be  of  no  effect,  as  it  is  too  remote.  2  Roper  on  Leg.  353, 
et  seq. ;  and  the  cases  there  cited.  In  this  case,  the  estate  devised 
or  bequeathed,  though  real  at  the  time  of  making  the  will,  as  also 
at  the  death  of  the  testator,  was  certainly  changed  afterwards  by 
the  sale  made  of  it,  into  personal  estate.  And  being  so  changed 
by  an  authority  given  by  the  testator  himself,  in  his  will  to  his 
executors,  it  can  no  longer  be  considered  real  estate,  unless  from 
his  will  it  appears  clearly  to  have  been  his  intention  that  the 
money  which  might  arise  from  the  sale  should  be  considered  real 
estate,  or  be  again  vested  in  the  purchase  of  other  real  estate. 
But  such  intention  cannot  be  collected,  with  any  degree  of  cer- 
tainty, from  his  will.  The  only  words  in  it  which  can  be  said  to 
have  any  bearing  on  this  point,  are ;  "  but  directing  that  the  money 
or  proceeds  thence  arising"  (i.  e.  from  the  sale  of  the  residue  of  his 
estate)  "  be  settled  in  the  same  manner  as  the  property  sold  would, 
according  to  the  directions  of  this  my  will,  have  been,  in  case  it 
had  not  been  sold."  The  plain  import  of  these  words  would  seem 
to  be,  that  the  testator  intended  his  son  Samuel  Burgess  Shaw 
should  have  the  use  of  the  one-fifth  of  the  money  that  might  arise 
from  the  sale  of  the  residuum  of  his  estate,  for  and  during  his 
natural  life;  and  after  his  death  that  it  should  go  to,  and  be 
divided  in  equal  proportions  among  his  children,  in  tail.  Indeed 
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it  is  highly  probable,  from  the  face  of  the  will,  that  the  testator 
did  not  know  much,  if  anything,  about  an  estate  in  tail ;  or  if  he 
did,  that  he  thought  personal  estate  might  be  disposed  of  in  tail, 
as  well  as  real.  If  the  testator  had  intended,  in  the  event  of  the 
residue  of  his  estate  being  sold  by  his  executors,  as  authorized  by 
his  will,  that  that  portion  of  it  which  he  wished  his  son  Samuel  to 
have  the  use  of  during  his  life,  should  be  reinvested  in  real  estate, 
it  would  not  only  have  been  easy  but  natural  he  should  have 
said  so ;  instead  of  saying,  as  he  has,  that  the  money  arising  from 
such  sale  should  be  settled  in  the  same  manner  as  he  had  directed 
the  property  to  be  by  his  will,  in  case  no  sale  should  be  made  of  it. 
This  was  only,  at  most,  directing  the  money  or  proceeds  of  the 
sale  to  be  disposed  of  in  like  manner,  as  he  had,  by  his  will,  di- 
rected the  property  itself;  that  is,  to  be  held  in  trust  for  his  son 
Samuel  during  his  life,  and  afterwards  to  be  divided  equally  among 
the  children  of  Samuel,  in  tail.  We  therefore  think  that  Sarah 
L.  Shaw,  the  daughter  of  Samuel  Burgess  Shaw,  and  testatrix  of 
the  plaintiff,  became  entitled,  upon  the  death  of  her  father,  to  one- 
half  the  money  absolutely,  as  personal  property  that  arose  from 
that  portion  of  the  residuum  of  Tier  grandfather's  estate,  which  he, 
by  his  will,  gave  in  trust  for  the  use  of  her  father  during  his  life. 
Judgment  is  therefore  rendered  in  favour  of  the  plaintiff. 

Judgment  for  the  plaintiff. 


Postens  against  Postens. 

It  seems,  questions  may  be  asked  to  support  the  character  and  standing  of  third 
persons  called  in  to  assist  others  in  a  settlement  of  accounts,  though  they  have 
not  been  first  attacked,  if  the  opposite  party  has  previously  asked  questions 
indirectly  reflecting  on  them. 

An  answer,  however,  that  their  characters  stood  fair,  being  no  more  than  the 
law  implies,  is  not  error. 

Declarations  of  the  grantor,  after  parting  with  his  title,  are  not  evidence  to  sup- 
port or  impeach  it  in  the  hands  of  the  grantee,  but  if  part  of  a  conversation  is 
given  by  one  party,  the  other  may  inquire  into  the  whole. 

Declarations,  part  of  the  res  gestas,  are  evidence,  and  are  evidence  to  show  the 
relations  of  parties  towards  each  other. 

A  court  of  error  will  not  reverse  for  the  admission  of  irrelevant  evidence,  when 
no  prejudice  appears  to  have  been  done  by  it. 

A  judgment  cannot  be  collaterally  questioned,  unless  for  covin  or  collusion. 
.    The  endorsement  of  the  obligor  on  a  single  bill,  many  years  after  its  date, 
promising  to  pay  at  a  certain  time,  is  evidence  to  rebut  the  presumption  of  pay- 
ment arising  from  lapse  of  time,  though  it  would  not  revive  such  an  instrument 
after  being  barred  by  a  statutory  provision. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Monroe 
county.  It  was  an  ejectment  brought  by  James  Postens  against 
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William  Postens,  to  recover  a  tract  of  106  acres  of  land,  in  which 
a  verdict  and  judgment  were  rendered  in  favour  of  the  plaintiff 
below,  James  Postens.  It  was  the  same  land  which  was  the  sub- 
ject of  a  former  ejectment  by  William  Postens  against  James  Pos- 
tens, in  which  William  Postens  succeeded,  and  which  is  reported 
in  4  Whart,  27. 

Both  parties  were  sons  of  Jacob  Postens,  deceased,  and  derived 
title  under  him ;  the  plaintiff  claiming  as  purchaser  at  sheriff's  sale 
under  a  judgment  and  execution  against  the  administrator  of  Jacob 
Postens,  and  the  defendant  under  a  deed  to  him  from  Jacob  Pos- 
tens in  his  lifetime. 

The  plaintiff  gave  in  evidence  a  judgment  on  the  25th  March 
1832,  in  a  suit  by  Jacob  Stroud's  executors  against  James  Postens, 
administrator  of  Jacob  Postens,  deceased,  for  $474.57,  and  sale 
thereon  by  the  sheriff  on  an  alias  venditioni  exponas,  and  a  sheriff's 
deed,  dated  29th  November  1833,  to  James  Postens,  the  plaintiff. 

The  defendant  then  produced  a  deed  dated  the  18th  December 
1828,  from  Jacob  Postens  to  himself,  recorded  the  20th  December 

1828,  and  showed  that  notice  of  it  was  given  at  the  sheriff's  sale 
above  mentioned.     This  deed,  in  consideration  of  $2000,  conveyed 
"  a  piece  of  land  containing,  by  estimation,  106  acres,  more  or 
less,  being  the  full  half  of  the  farm  whereon  Jacob  Postens  now 
lives,  and  known  and  distinguished  by  the  back  end  of  said  farm, 
and  embracing  the  land  whereon  the  new  barn  was  built  for  the 
said  William  Postens,  as  it  has  been  said,"  &c. 

The  plaintiff,  in  order  to  prove  that  Jacob  Postens,  the  grantor, 
Was  indebted  at  the  time  of  this  conveyance,  which  was  alleged 
to  be  a  voluntary  one,  gave  in  evidence  the  cause  of  action  in  the 
above-mentioned  judgment,  viz :  first,  a  bond  dated  November  25th 

1795,  Jacob  Postens  to  John  Lee,  in  the  penalty  of  £66  10s  8d, 
conditioned  for  the  payment  of  £33  5s  4d,  on  the  16th  of  April 

1796,  with  an  endorsement  signed  by  Jacob  Postens,  without  date, 
promising  to  pay  the  amount  to  the  executors  of  Jacob  Stroud,  on 
the  1st  June  1830,  witnessed  by  James  Postens,  and  a  receipt  29th 
June  1830,  of  850  from  James  Postens  on  the  same :  second,  a  bond 
of  the  same  date,  between  the  same  parties,  and  with  like  penalty, 
condition  and  endorsement,  with  a  receipt  of  $35.31,  from  James 
Postens  on  account. 

The  plaintiff,  also,  gave  in  evidence  two  other  judgments  against 
Jacob  Postens,  at  the  suit  of  himself,  one  entered  January  31st 

1829,  for  $527.37,  on  bill  obligatory  of  the  2d  August  1810,  for 
$250,  with  interest ;  the  other  entered  31st  June  1829,  on  bond 
and  warrant  of  attorney  dated  27th  January  1829,  for  $3311.62. 

The  plaintiff  then  produced  and  proved  by  William  V.  Buskirk, 
a  settlement  in  writing  between  Jacob  Postens  and  his  son  James 
Postens,  which  was  the  consideration  of  the  bond  for  $3311.62. 
It  was  a  statement  of  James's  claim  for  wages,  with  interest  from 
year  to  year,  beginning  August  2d  181  l,and  ending  April  27th  1829, 
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cast  up  in  the  sum  total,  amounting  (after  several  deductions  for 
clothing,  medicine,  &c.,)  to  the  sum  of  $3311.62,  signed  by  Jacob 
Postens  and  James  Postens,  and  countersigned  by  Jacob  Brown, 
William  V.  Buskirk,  and  Simon  S.  Wetherill,  as  done  in  their  pre- 
sence, January  27th  1829. 

The  defendant  cross-examined  this  witness  as  to  Jacob's  being 
aged,  and  with  poor  hearing,  and  having  had  a  stroke  of  the  palsy, 
and  getting  asleep  occasionally,  and  as  to  the  circumstances  attend- 
ing the  transaction,  and  the  manner  in  which  the  three  persons,  toge- 
ther with  Daniel  Stroud,  who  was  called  on  to  act  as  their  clerk, 
conducted  themselves  in  their  inquiries  and  examinations,  during 
the  settlement  of  the  accounts  between  the  father  and  son,  and  the 
footing  they  were  on  with  them.  The  plaintiff  then  offered  to  ask 
the  witness  the  following  question:  What  was  the  character  and 
standing  of  S.  Wetherill,  Jacob  Brown,  and  Daniel  Stroud?  To 
which  the  defendant  objected,  and  the  court  overruled  the  objec- 
tion and  sealed  a  bill  of  exceptions. 

The  witness  then  stated,  that  they  stood  very  fair,  as  far  as  he 
knew,  and  proceeded  to  state  other  matters;  one  of  which  was, 
that  they  were  not  arbitrators  —  they  were  there  to  help  them 
settle. 

The  plaintiff  afterwards  called  Jacob  Brown,  to  show  the  settle- 
ment to  have  been  deliberate  and  fair.  Both  these  witnesses 
stated  that  James  Postens  came  for  them,  to  come  and  help  at  the 
settlement. 

The  defendant  then  went  into  evidence  respecting  the  deed  to 
him.  That  it  was  made  to  the  defendant  at  the  time  of  his  mar- 
riage with  a  daughter  of  Capt.  Hornbeck,  it  being  understood  or 
expected  by  Jacob  and  William,  that  Capt.  Hornbeck  would  give 
his  daughter  an  equivalent.  Hornbeck  subsequently  conveyed  to 
William  land  in  New  Jersey,  said  to  be  of  equal  value.  No 
money  was  paid  by  William  to  his  father.  Some  witnesses  said, 
the  arrangement  was,  that  Hornbeck  was  to  convey  to  William  a 
certain  mill  property  in  Jersey,  different  from  that  which  he  did 
convey ;  and  that  Jacob  and  William  afterwards  complained  that 
he  had  not.  William  did  not  go  to  live  on  the  tract  in  dispute, 
but  resided  in  Jersey.  The  defendant  also  gave  a  great  deal  of 
evidence  to  show  that  James  rented  the  place  of  his  father,  and 
never  worked  for  him  for  wages ;  and  on  this  point  the  evidence 
was  contradictory.  He  also  gave  evidence  to  prove  that  Jacob, 
at  the  time  of  the  settlement,  was  75  years  old,  infirm,  and  not 
capable  of  transacting  business. 

Rebutting  evidence  was  given  by  the  plaintiff  on  these  and 
various  other  matters.  Among  others  was  the  deposition  of 
Jacob  Sheimer,  of  which  the  following  portion  was  objected  to 
by  the  defendant,  but  admitted  by  the  court,  and  exception  taken. 

"  In  the  latter  part  of  the  winter  following  the  fall  when  the 
deed  was  executed,  I  was  at  the  old  man's  house,  who  complained 
m.  — 17 
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that  Capt.  Hornbeck  was  to  do  certain  things  which  he  had  not 
done ;  that  he  was  to  have  given  to  William  a  deed  for  the  place 
on  which  William  then  lived,  called  the  mill  property,  but  had 
not  done  it;  at  the  same  time  saying,  that  he  had  always  intended 
that  William  should  have  the  property  that  he  had  given  him  a 
deed  for,  and  wished  him  to  come  and  live  on  it;  that  it  would  be 
a  home  for  them;  and  that  Capt.  Hornbeck  was  to  have  given 
William  a  deed  for  the  mill  property,  if  he  gave  William  a  deed 
for  the  premises  in  question;  and  complained  that  Hornbeck  had 
not  done  as  he  had  promised." 

The  plaintiff  further  gave  in  evidence  the  declarations  of  the 
defendant,  that  Hornbeck  was  to  convey  to  him  the  mill  pro- 
perty. 

The  plaintiff  offered  to  prove  the  value  in  1830,  and  1831,  of  a 
tract  of  land  in  Chesnut  Hill  township,  which  belonged  to  Jacob 
Postens.  To  this  the  defendant  objected,  but  the  court  admitted 
the  evidence  and  sealed  a  bill  of  exceptions. 

The  plaintiff  also  offered  to  prove  Jacob  Postens'  declarations 
as  to  James  Postens'  management  of  the  farm ;  which  was  objected 
to,  and  admitted,  and  exception  taken  by  the  defendant. 

The  plaintiff  offered  to  prove  Jacob  Postens'  declarations,  that 
he  had  hired  James ;  which  the  defendant  also  objected  to,  but 
the  court  admitted,  and  sealed  a  bill  of  exceptions. 

The  plaintiff  offered  to  prove  by  Stogdell  Stokes,  a  sale  to  the 
witness  by  William  Postens,  in  1819,  or  1820,  of  a  house  and  lot 
in  Stroudsburg,  for  $1100,  of  which  he  paid  in  goods,  &c.,  $832, 
and  gave  Jacob  Posten's  credit  for  the  rest ;  William  saying  at 
the  time,  he  was  about  moving  to  Jersey,  and  his  father  could 
make  the  witness  a  title.  To  this  the  defendant  objected,  but  the 
court  admitted  it,  and  exception  was  taken  by  the  defendant. 

Daniel  Stroud,  Esq.,  was  called  as  a  witness  by  the  plaintiff, 
and  on  his  cross-examination  by  the  defendant,  said,  that  James 
Postens  called  on  him  to  attend  the  settlement.  The  plaintiff  then 
offered  to  prove  what  James  Postens  said  to  the  witness  at  the 
time  he  called  on  him  to  attend  the  settlement  as  stated  above,  in 
relation  to  his  attending  the  settlement.  To  this  the  defendant 
objected,  but  the  court  admitted  it,  and  the  defendant  excepted. 
The  witness  stated  that  James  professed  to  deliver  a  message  from 
his  father. 

The  plaintiff  proposed  to  the  court  the  following  points : 

1.  That  the  acknowledgment  of  Jacob  Postens  on  the  bond  held 
by  the  executors  of  Jacob  Stroud,  deceased,  did  not  create  a  new 
debt  from  that  time,  but  by  repelling  the  presumption  of  payment 
left  the  original  debt  in  full  force. 

2.  That  the  judgment  of  James  Postens  on  the  single  bill  of 
1810,  was  in  point  of  law,  for  a  debt  precedent  to  the  conveyance 
to  William,  and  that  if  the  judgment,  No.  72,  of  January  term 
1819,  was  also  for  indebtedness  incurred  previously  to  December 
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1828,  it  is  also  a  debt  precedent  to  such  conveyance,  and  if  the 
conveyance  tended  to  delay,  hinder,  or  defeat  its  collection,  it  is 
void. 

3.  That  if  at  the  time  of  the  conveyance  of  the  18th  of  Decem- 
ber 1828,  Jacob  Postens  had  not  other  property  sufficient  beyond 
doubt  to  pay  his  debts,  such  indebtedness  avoids  the  convey- 
ance.— Admitted. 

4.  That  the  circumstance  of  William  Postens   never  having 
taken  or  attempted  to  take  possession  of  the  property  during  his 
father's  lifetime,  is  a  strong  circumstance  to  show  the  voluntary 
character  of  the  conveyance. — Admitted. 

5.  That  even  if  it  were  agreed  on  the  18th  December  1828, 
between  Jacob  Postens  and  Benjamin  Hornbeck,  that  each  would 
settle  $2000  worth  of  property  on  their  child,  that  would  not  be 
good  against  creditors  at  the  time,  more  especially  if  Hornbeck 
did  not  carry  his  agreement  into  effect,  until  nearly  18  months 
after,  or  if  he  could  not  have  been  legally  compelled  to  do  so. 

6.  That  if  Jacob  Postens  was  induced  to  execute  the  deed  of 
18th  December  1828,  to  William  Postens,  by  a  promise  of  Jacob 
Hornbeck,  that  he  would  convey  the  mill  property  spoken  of  by 
the  witnesses  to  his  daughter,  the  wife  of  William  Postens,  which 
he  did  not  then  mean  to  perform,  and  has  not  yet  performed,  it 
was  a  fraud  upon  Jacob  Postens,  and  no  title  would  vest  in  Wil- 
liam under  that  deed. 

7.  That  the  judgments  of  Stroud's  executors,  and  of  James  Pos- 
tens, against  Jacob  Postens,  are  evidence  of  indebtedness  to  the 
amount,  and  unless  they  are  proved  to  be  fraudulent  or  collusive, 
they  ought  to  be  considered  by  the  jury  as  evidence  of  the  debt 
to  that  amount. 

The  court  charged  the  jury  in  substance  as  follows  : 
The  parties  claim  title  to  the  land  in  dispute  under  their  father, 
Jacob  Postens.  The  plaintiff  derives  his  title  under  a  judgment 
entered  in  Northampton  county  on  the  26th  March  1832,  upon  a 
bond  given  in  the  lifetime  of  Jacob  Postens  to  Jacob  Stroud.  The 
deed' of  the  sheriff  under  this  judgment  to  the  plaintiff,  is  dated 
29th  November  1833,  and  vests  in  him  all  the  interest  of  Jacob 
Postens  at  the  time  of  his  death  to  the  lands  in  controversy.  The 
defendant  claims  the  land  by  virtue  of  a  deed  from  Jacob  Postens 
dated  the  18th  of  December  1828,  recorded  on  the  20th  of  the 
same  month.  This  deed  being  older  than  the  judgment  under 
which  the  plaintiff  claims,  and  having  been  duly  recorded,  con- 
veys the  better  title,  unless  from  the  evidence  it  should  appear  to 
the  jury  that  it  had  been  obtained  by  fraud,  or  being  a  voluntary 
deed,  is  defeated  by  a  prior  indebtedness  of  Jacob  Postens.  The 
voluminous  evidence  in  this  case  has  been  introduced  for  the  pur- 
pose of  affirming  these  two  positions,  and  on  the  part  of  the 
defendant  of  repelling  them.  The  first  inquiry  then  is,  as  to  the 
actual  fraud  in  obtaining  the  deed  from  old  Jacob  Postens.  If 
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that  deed  of  Jacob  to  William,  was  obtained  by  fraud,  misrepre- 
sentation, and  deception,  then  the  defendant  cannot  avail  himself 
of  it,  and  the  plaintiff  is  entitled  to  recover.  The  facts  upon 
which  this  point  is  raised  are  to  be  found  mainly  in  the  evidence 
given  by  the  depositions  of  Sheimer,  Van  Auken  and  Westbrook, 
and  in  the  evidence  here  given  by  Van  Oys.  On  the  part  of  the 
defendant  is  the  evidence  of  Judge  Stoll,  and  of  Benjamin  Horn- 
beck  and  Jacob  Hornbeck.  It  is  then  for  the  jury,  from  all  the 
evidence,  to  determine  whether  this  deed  was  procured  by  impro- 
per contrivance,  false  statements,  and  fraud,  on  the  part  of  Wil- 
liam Postens.  That  no  money  was  paid,  nor  any  other  valuable 
consideration  passed  from  him  to  his  father,  is  clear,  from  all  the 
testimony.  Natural  love  and  affection,  and  a  desire  on  the  part 
of  the  old  gentlemen  to  advance  to  the  greatest  possible  extent  the 
interests  of  his  son,  were  in  his  mind  the  moving  causes  to  the 
execution  of  the  deed.  Should  the  jury  be  of  the  opinion  that  this 
deed  was  not  improperly  obtained,  they  will  be  led  to  the  next 
inquiry. 

2.  Was  this  a  voluntary  deed,  so  as  to  be  void  as  against  prior 
creditors  ?  The  defendants  contend,  "  that  if  this  deed  were  made 
in  consideration  of  a  conveyance,  or  gift  of  other  property  or 
money  by  Jacob  Hornbeck  to  his  daughter,  then  it  is  upon  valua- 
ble consideration,  and  not  a  voluntary  deed,  even  if  no  other 
than  natural  love  were  the  moving  cause  in  the  mind  of  Jacob 
Postens." 

To  this  the  court  reply,  that  a  settlement  by  a  father  upon  his 
son  after  marriage,  as  against  creditors,  if  voluntary  on  his  part, 
does  not  acquire  validity  from  the  fact  that  the  father  of  his  son's 
wife,  in  consideration  of  such  settlement,  gave  a  similar  amount 
to  his  daughter.  So  far  as  Jacob  Postens  and  his  creditors  are 
concerned,  this  deed  is  not  the  less  to  be  considered  as  a  voluntary 
deed  in  consequence  of  the  agreement  of  Jacob  Hornbeck  to  give 
the  like  amount  to  William  Posten's  wife. 

This  deed,  then,  is  to  be  taken  as  a  voluntary  deed  from  the 
father  to  his  son :  and,  if  it  tended  to  hinder,  delay,  or  defeat  prior 
creditors,  is  void.  Here,  then,  are  raised  for  the  consideration  of 
the  jury,  what  have  been  treated  and  discussed  as  the  main  and 
material  questions  in  the  case ;  and  they  are  these : 

1.  What  was  the  amount  of  debts  due  by  Jacob  Postens  on  the 
18th  December  1828? 

2.  What  was  the  amount  of  his  property  at  that  time  ? 

3.  Was  his  property,  exclusive  of  that  conveyed  to  William, 
sufficient  beyond  all  doubt  for  the  payment  of  his  debts  ? 

The  debts  due,  as  claimed  by  plaintiff,  are : 

1.  The  judgment  under  which  the  property  was  sold  to  plain- 
tiff, $474.57. 

2.  A  judgment  in  favour  of  plaintiff,  entered  on  the  31st  January 
1829,  upon  a  note  dated  2d  August  1810,  $527.37. 


March  1842.]  OF  PENNSYLVANIA,  133 

[Postens  v.  Postens.] 

3.  A  judgment  in  favour  of  plaintiff,  entered  same  day,  upon  a 
bond  dated  27th  January  1829,  $3311.62. 

The  validity  of  the  two  first  judgments  appear  to  be  clearly 
established,  and  the  contest  relates  mainly  to  the  third.  This 
judgment  was  confessed  to  James  by  his  father,  upon  a  settlement 
of  an  alleged  hiring  of  James  by  his  father,  extending  from  1810 
to  the  time  of  settlement  (27th  January  1829).  A  great  variety 
of  testimony  has  been  introduced  for  the  purpose  of  showing  that 
there  was  no  hiring,  and  that  the  contract  between  James  and  his 
father  was  a  renting  of  the  property  on  shares.  If  this  were  so, 
then  this  judgment  could  not  affect  William,  for  it  is  only  upon 
the  ground  that  there  was  a  subsisting  contract  of  hiring  that 
there  could  have  been  any  indebtedness  to  James  prior  to  1828. 
If  it  had  been  originally  a  renting,  the  parties  could  not  after- 
wards, by  any  agreement  between  themselves,  have  converted  it 
into  a  hiring,  so  as  thereby  to  affect  the  vested  interest  of  William 
under  his  deed. 

This  part  of  the  case,  then,  is  to  depend  upon  whether,  under 
the  evidence,  the  jury  believe  the  agreement  between  James  and 
his  father  were  a  hiring  or  renting.  If  it  were  a  renting,  then  in 
1828  the  father  could  not  have  had  any  contract  with  James,  upon 
settlement  of  which  James  could  found  his  judgment;  and  in  that 
case  that  judgment  could  not  be  taken  into  account  in  ascertain- 
ing the  amount  the  father  owed  in  1828.  And  then,  too,  there 
seems  little  question  that  he  was  beyond  all  doubt  able  to  pay  his 
debts,  without  any  recourse  to  the  property  conveyed  to  William. 

If  the  jury,  under  the  evidence,  believe  the  contract  to  have 
been  a  hiring  of  James,  then  they  will  inquire  whether,  including 
this  judgment,  or  rather  the  amount  of  wages  then  due  James,  the 
property  of  the  father  was  beyond  all  doubt  sufficient,  without 
including  this  land,  to  pay  all  his  debts.  The  jury  should  inves- 
tigate this  part  of  the  case  with  great  care  and  deliberation,  as 
upon  the  view  they  take  of  it  the  cause  will  probably  be  decided. 

When  this  cause  was  before  tried,  nearly  all  the  legal  questions 
involved  in  it  were  settled.  A  few  points  have  been  submitted  for 
the  charge  of  the  court,  by  the  plaintiff,  which  have  been  substan- 
tially answered  in  the  foregoing  part  of  the  charge.  So  far  as  it  is 
necessary  to  reply  to  them  further,  the  court  do  so  by  affirming 
the  positions  taken  in  the  points,  except  the  sixth ;  and  that  is 
correct,  with  this  qualification — that  if  William  were  a  party  to 
the  fraud,  and  the  promise  of  Jacob  Hornbeck  were  the  only  con- 
sideration. But,  if  Jacob  Postens,  intending  to  benefit  his  son  by 
the  conveyance  of  the  land,  was  induced  to  seek  the  arrangement 
with  Hornbeck  by  his  desire  to  advance  his  son's  interest,  the 
failure  of  Hornbeck  to  comply  with  his  part  of  the  contract,  what- 
ever may  have  been  the  motives  which  induced  such  failure,  would 
not  avoid  the  contract. 

To  this  charge  both  parties  excepted. 

m-  —  M 
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Errors  assigned : 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
1st,  2d,  3d,  4th,  5th,  6th  and  7th  bills  of  exceptions. 

2.  In  their  answer  to  the  first  point  proposed  by  the  plaintiff's 
counsel. 

3.  In  charging  the  jury  that  the  judgment  of  James  Postens  for 
$3311.62  was  evidence  of  indebtedness  to  the  amount,   unless 
shown  to  be  fraudulent  or  collusive. 

4.  In  withdrawing  from  the  jury  the  fact  of  the  validity  of  the 
judgment  in  favour  of  Stroud's  executors,  and  in  charging  the 
jury  that  the  same  was  clearly  established. 

Hepburn  and  Ihrie,  for  plaintiff  in  error. 
Maxicell  and  /.  M.  Porter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  exception  is  to  the  permission  given  by 
the  court  to  the  plaintiff  to  ask  what  was  the  character  and  stand- 
ing of  three  of  the  persons  who  assisted  in  the  settlement  of  the 
accounts  between  Jacob  Postens  and  his  son  James?  The  objec- 
tion is,  that  their  characters  not  having  been  attacked  by  the 
defendant,  and  the  issue  not  involving  any  imputation  of  fraud 
against  them,  the  evidence  was  irrelevant  and  improper.  It 
would  seem  that  these  persons  were  not  appointed  as  referees,  to 
arbitrate  the  accounts,  but  were  called  in  rather  for  their  friendly 
advice  and  assistance,  in  the  character  of  neighbours  and  friends ; 
so  that  it  is  not  exactly  like  the  case  of  asking  the  character  of  a 
party  to  the  cause  when  not  in  issue,  or  that  of  an  arbitrator, 
before  it  is  attacked,  which  is  not  permitted,  lest  it  should  lead  to 
a  prolix  inquiry,  consuming  time  needlessly.  It  does  appear, 
however,  that  the  previous  cross-examination  by  the  defendant 
rather  tended  to  question  the  mode  in  which  these  persons  con- 
ducted themselves,  and  the  circumstances  under  which  they  acted, 
as  well  as  the  fitness  of  the  old  man  to  transact  such  a  business, 
and  involved  indirectly  a  reflection  on  those  who  sanctioned  the 
settlement.  But  it  is  sufficient  that  in  looking  to  the  answer  of 
the  witness  it  amounts  to  no  more  than  the  law  of  itself  would 
imply  without  proof — namely,  that  their  characters  stood  fair. 
This  being  the  case,  it  could  have  done  no  prejudice  to  the  defend- 
ant, even  admitting  that  it  would  not  otherwise  have  been  strictly 
proper. 

2.  The  plaintiff  could  not  be  permitted  to  give  in  evidence  the 
declarations  of  Jacob  Postens  subsequent  to  his  deed  to  William, 
for  the  purpose  of  impugning  the  title ;  the  rule  being  settled,  that 
the  declarations  of  the  grantor  after  parting  with  the  title,  are  not 
evidence  to  affect  or  impeach  it  in  the  hands  of  his  grantee.  The 
ground,  however,  on  which  the  evidence  seems  to  have  been  ad- 
mitted, was,  that  these  declarations  occurred  in  a  conversation  of 
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which  the  defendant  had  already  given  a  portion  in  evidence,  and 
that  the  plaintiff  had  a  right  to  call  for  the  rest  of  that  conversa- 
tion. And  on  turning  to  the  latter  part  of  the  evidence  given  by 
the  defendant  in  the  previous  deposition  of  the  same  witness,  such 
seems  to  have  been  the  case,  for  he  says,  "  I  was  down  at  the  old 
man's,  William  Posten's,  after  the  deed  was  given  to  transfer  the 
land  in  question.  The  old  man  then  complained  that  William  did 
not  come  and  live  on  it.  He  (the  old  man)  said,  that  William  had 
a  deed  for  it."  The  evidence  in  this  point  of  view  was  admissi- 
ble. 

3.  The  evidence  of  the  value  in  the  years  1830  and  1831,  of  a 
tract  of  land  (not  the  premises  in  dispute)  which  had  belonged  to 
Jacob  Postens,  was  objected  to,  because  it  was  after  the  time  when 
the  deed  to  William  was  made.     As  a  mode  of  ascertaining  the 
value  of  the  grantor's  estate  at  or  about  the  year  1828,  it  was 
admissible ;  particularly  as  the  witness  had  previously  stated  he 
should  not  think  there  was  much  change  in  the  value  from  1828 
to  1830 ;  and  the  defendant  cross-examined  the  witness,  and  might 
examine  others  to  show,  that  its  value  was  changed  in  the  mean 
time. 

4.  The  4th  and  5th  bills  of  exceptions  are  to  the  evidence  of 
the  declarations  of  Jacob  Postens,  as  to  James  Postens's  manage- 
ment of  the  farm,  and  that  he  had  hired  James  Postens.     These 
declarations  appear  to  have  been  made  during  the  time  when  the 
relationship  between  the  father  and  son  existed,  whether  in  the 
capacity  of  landlord  and  tenant,  or  of  master  and  servant,  and 
were  part  of  the  res  gestce.     The  relation  of  the  parties  being  of 
doubtful  interpretation,  the  character  in  which  they  really  stood 
might  be  proved  by  the  declarations  of  either  made  at  the  time, 
as  to  the  relations  existing  between  them. 

The  6th  bill  of  exceptions  is,  to  the  evidence  of  Stokes,  which 
it  is  said  has  nb  bearing  on  the  case.  This  may  be  so,  and  it  is 
sometimes  difficult  for  a  court  of  error  to  perceive  the  application 
of  particular  evidence ;  and,  therefore,  it  will  not  reverse  for  a 
matter  of  this  kind,  whether  received  or  rejected,  when  possibly 
no  prejudice  is  done  to  the  cause  by  either  course  on  the  part  of 
the  court  below. 

7th.  What  James  Postens  said  to  the  witness  when  he  called 
on  him  to  attend  the  settlement  is  objected  to.  The  defendant 
had,  however,  proved  by  this  and  other  witnesses,  that  James 
Postens  had  called  on  him  to  attend,  and  what  he  said  was  a  part 
of  the  transaction,  calculated  to  rebut  the  allegation  that  James 
of  his  own  accord  procured  the  attendance  of  these  persons ;  and 
it  was  properly  admitted. 

I  perceive  nothing  to  warrant  the  exceptions  to  the  charge  of 
the  court,  that  the  validity  of  the  two  first  judgments,  (for  $474.57, 
and  $527.37),  appeared  to  be  clearly  established.  They  remained 
in  full  force,  not  reversed  or  set  aside,  and  could  not  be  questioned 
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in  this  collateral  proceeding,  unless  collusion  or  covin  were  shown 
between  the  parties  to  them,  which  is  not  pretended ;  and  as  to 
the  indebtedness  under  them,  the  latter  judgment  was  entered 
within  20  years  from  the  date  of  the  bill  obligatory ;  and  though 
the  former  was  after  a  lapse  of  more  than  20  years,  yet  the  pre- 
sumption of  payment  was  rebutted  by  the  endorsement  of  Jacob 
Postens,  promising  to  pay  on  the  1st  of  June  1830.  Such  pro- 
mise, it  is  true,  would  not  revive  a  sealed  instrument  as  such, 
which  had  been  barred  by  a  statutory  provision,  (2  Rawle  351) ; 
but  it  would  be  effectual  as  a  circumstance  to  rebut  the  presump- 
tion of  payment  arising  from  the  mere  lapse  of  time,  and  would 
leave  the  bond  in  its  original  vigour. 

Judgment  affirmed. 


Sterner  against  Gower. 

In  covenant  for  instalments  of  money,  former  recovery  between  the  same  parties 
on  the  same  instrument  is  not  a  bar,  where  breaches  for  the  instalments  now 
demanded  were  not  specifically  assigned  in  the  former  suit ;  and  evidence  is 
admissible  to  show  that  the  instalments  now  demanded  had  not  fallen  due,  and 
were  not  included  in  the  former  recovery. 

It  is  otherwise  where  the  former  claim  was  entire,  and  for  a  sum  of  money  in 
solido. 

THIS  was  an  action  of  covenant,  brought  by  Jacob  Sterner 
and  Michael  Altemus,  administrators  of  Michael  Sterner  deceased, 
against  John  Gower,  in  the  Common  Pleas  of  Monroe  county,  of 
May  term  1837,  in  which  a  declaration  was  filed,  stating,  that 
whereas,  heretofore,  to  wit,  on  the  14th  day  of  September  1827, 
at  the  county  aforesaid,  by  certain  articles  of  agreement  then  and 
there  made,  between  the  said  Michael  Sterner,  now  deceased,  of 
the  one  part,  and  the  said  John  Gower,  of  the  other  part,  which 
said  articles  of  agreement  sealed  with  the  seal  of  the  said  John 
Gower,  the  date  whereof  is  the  said  day  and  year  aforesaid,  the 
said  plaintiffs  bring  here  into  court,  the  said  Michael  Sterner,  for 
the  consideration  thereinafter  mentioned,  did,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and  agree  to  and 
with  the  said  John  Gower,  his  heirs  and  assigns  thereby,  that  he, 
the  said  Michael  Sterner,  should  and  would  on  or  before  the  1st 
day  of  November  next  ensuing  the  date  thereof,  by  good  and  law- 
ful deed  or  deeds,  well  and  sufficiently  grant,  convey  and  assure 
unto  the  said  John  Gower,  his  heirs  and  assigns,  in  fee  simple, 
clear  of  all  encumbrances,  a  certain  tract  of  land  situate  in  the 
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township  of  Hamilton,  in  the  said  county,  beginning,  &c.,  contain- 
ing 145  acres.  In  consideration  whereof  the  said  John  Gower,  for 
himself,  his  heirs,  executors  and  administrators,  did  covenant, 
promise  and  agree  to  and  with  the  said  Michael  Sterner,  his  heirs 
and  assigns,  that  he  the  said  John,  his  heirs,  executors  and  admi- 
nistrators, or  some  of  them  should  and  would  on  the  execution  of 
the  deed  or  deeds  aforesaid,  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  Michael,  his  executors,  administrators  or  assigns, 
the  sum  of  $1000,  in  manner  following,  viz :  The  amount  of  the 
judgment  which  Rudolph  Drach  held  against  the  said  Michael 
Sterner,  to  be  paid  on  the  delivery  of  the  said  deed,  and  $75  annu- 
ally, until  the  remainder  was  paid.  The  first  to  be  paid  on  the 
1st  day  of  April  1829 ;  and  the  said  John  was  to  advance  as  much 
money  to  the  said  Michael  as  would  pay  for  patenting  the  said 
tract  of  land;  and  upon  his,  the  said  John  Gower,  paying  the 
money  aforesaid,  and  executing  notes  or  bonds  for  the  payments 
aforesaid,  the  said  Michael  Sterner  should  give  unto  the  said  John 
Gower  possession  of  the  premises. 

And  whereas  on  the  same  day  and  year  first  aforesaid,  at  the 
county  aforesaid,  at  the  time  of  sealing,  signing  and  delivering  the 
articles  of  agreement  aforesaid,  it  was  verbally  agreed  by  and 
between  the  said  Michael  Sterner  and  the  said  John  Gower,  that 
the  said  tract  of  land  should  be  measured  according  to  the  metes 
and  bounds  in  the  said  articles  of  agreement  mentioned,  and  the 
number  of  acres  therein  contained  precisely  determined.  And 
was  then  and  there  further  agreed  by  and  between  the  said  John 
Gower  and  Michael  Sterner,  that  if  the  said  tract  of  land  should 
be  found  to  contain  more  than  145  acres,  that  he  the  said  John 
Gower  should  pay  the  said  Michael  Sterner  at  the  rate  of  $1000 
for  every  145  acres,  for  each  and  every  acre  that  should  be  con- 
tained therein  over  and  above  the  said  145  acres  therein  mentioned 
as  aforesaid ;  which  said  two  last  mentioned  averments  it  was  then 
and  there  intended  by  the  parties  should  have  been  inserted  in  the 
aforesaid  article  of  agreement,  but  was  omitted  therefrom  by  the 
mistake  of  the  scrivener;  and  that  afterwards,  to  wit,  on  the  1st 
day  of  October  in  the  year  last  aforesaid,  at  the  county  last  afore- 
said, the  said  tract  of  land  was  surveyed,  and  the  quantity  therein 
contained  was  ascertained  to  be  172  acres  and  115  perches,  with 
the  usual  allowance,  &c. 

And  whereas,  afterwards,  to  wit,  on  the  same  day  and  year 
first  aforesaid,  at  the  county  aforesaid,  it  was  further  verbally 
agreed  by  and  between  the  said  Michael  Sterner  and  the  said 
John  Gower  that  the  time  for  the  execution  of  the  said  convey- 
ance for  a  part  of  the  said  tract  of  land,  to  wit,  for  159  acres,  part 
thereof  as  aforesaid,  should  be  changed,  and  that  the  same  should 
be  made  and  executed  on  the  26th  day  of  November  then  next, 
instead  of  the  1st  day  of  November  then  next,  as  was  in  and  by 
the  said  article  of  agreement  stipulated  and  provided. 

III.  — 18  M* 
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And  the  said  Jacob  Sterner  and  Michael  Altemus,  administra- 
tors, as  aforesaid,  further  say,  that  although  he,  the  said  Michael 
Sterner,  in  his  lifetime,  and  they  the  said  administrators  since, 
have  always,  from  the  time  of  making  the  said  articles  of  agree- 
ment, hitherto  well  and  truly  performed,  fulfilled  and  kept  all 
things  in  the  said  articles  of  agreement  mentioned  and  contained, 
on  the  part  of  the  said  Michael  Sterner  deceased,  to  be  performed, 
fulfilled  and  kept  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof,  to  wit,  at  the  county  aforesaid.  And  that  the 
said  Michael  Sterner,  in  his  lifetime,  did,  to  wit,  on  the  said  27th 
day  of  November  in  the  year  last  aforesaid,  execute  and  deliver 
to  the  said  John  Gower,  a  good  and  lawful  deed  duly  acknow- 
ledged by  him  the  said  Michael  Sterner  and  Elizabeth  his  wife, 
conveying  and  assuring  to  him,  the  said  John  Gower,  and  to  his 
heirs  and  assigns  in  fee  simple,  clear  of  all  encumbrances,  a  certain 
tract  or  piece  of  land  with  the  appurtenances,  particularly  men- 
tioned and  described  in  the  deed,  situate  in  the  township  of  Hamil- 
ton aforesaid,  and  containing  159  acres,  with  the  usual  allowance, 
&c.,  it  being  part  and  parcel  of  the  said  premises  mentioned  and 
described  in  the  said  article  of  agreement  as  aforesaid,  and  also 
that  the  said  Michael  Sterner  in  his  lifetime  did,  to  wit,  on  the  1st 
day  of  October  in  the  year  last  aforesaid,  execute  and  deliver  to 
the  said  John  Gower  one  other  good  and  lawful  deed  duly  ac- 
knowledged by  him  the  said  Michael  Sterner  and  Elizabeth  his 
wife,  conveying  and  assuring  to  him  the  said  John  Gower,  and  to 
his  heirs  and  assigns  in  fee  simple,  clear  of  all  encumbrances,  all 
that  certain  lot,  tract  or  piece  of  land  with  the  appurtenances, 
particularly  mentioned  and  described  in  the  said  last  mentioned 
deed,  situate  in  the  township  of  Hamilton,  in  the  county  aforesaid, 
and  containing  13  acres  and  115  perches,  it  being  also  part  and 
parcel  of  the  said  premises  in  the  said  article  of  agreement  men- 
tioned and  described,  and  that  the  said  two  tracts  or  pieces  of 
land  in  the  said  two  deeds  mentioned  and  described,  and  thereby- 
conveyed  and  assured  to  the  said  John  Gower  as  aforesaid,  make, 
together,  the  certain  tract  or  piece  of  land  in  the  articles  of  agree- 
ment mentioned  and  described,  with  the  appurtenances,  contain- 
ing 172  acres  and  115  perches,  which  said  two  deeds  were,  on  the 
days  and  times  last  mentioned,  at  the  county  aforesaid,  accepted 
and  received  by  the  said  John  Gower,  as  full  performance  on  the 
part  of  the  said  Michael  Sterner  of  his  part  of  the  said  articles  of 
agreement,  and  of  the  verbal  agreement  omitted  therefrom  in  rela- 
tion thereto.  And  the  said  plaintiffs  further  say  that  the  said 
Michael  Sterner,  in  further  performance  of  his  part  of  the  said 
articles  of  agreement,  did,  on  the  said  26th  day  of  November  in 
the  year  last  aforesaid,  at  the  county  aforesaid,  deliver  the  full 
and  entire  possession  of  the  said  premises,  with  the  appurtenances, 
unto  the  said  John  Gower,  who  from  thence  hitherto  hath  held, 
used,  occupied  and  enjoyed  the  same.  Yet  protesting  that  the 
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said  John  Gower  hath  not  performed,  done  or  kept  anything  in 
the  said  articles  of  agreement  contained,  and  the  said  omission 
therefrom  on  his  behalf  to  be  performed,  fulfilled  and  kept  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  the 
said  plaintiffs  say  that  the  said  John  Gower  did  not  himself,  nor 
did  any  other  person  whatever  for  him,  pay  or  cause  to  be  paid 
to  the  said  Michael  Sterner,  at  the  execution  of  the  said  deeds  as 
aforesaid,  or  at  any  other  time  in  his  lifetime,  nor  to  the  said  ad- 
ministrators of  the  said  Michael  Sterner,  since  his  decease,  the 
whole  or  any  part  of  the  said  sum  of  $1000  for  the  said  145  acres 
in  the  said  articles  of  agreement  mentioned,  nor  for  the  additional 
number  of  acres  contained  in  the  said  tract  of  land,  to  wit,  27 
acres  and  115  perches,  at  the  rate  of  $1000  for  every  145  acres 
aforesaid,  which  said  additional  acres,  at  the  price  aforesaid, 
amounts  to  the  sum  of  $191.16 ;  but  the  said  John  Gower  to  pay 
the  said  sum  of  $1000,  and  the  said  additional  sum  of  $191.16, 
according  to  the  tenor  and  effect  and  true  intent  and  meaning  of 
the  said  articles  of  agreement,  and  of  the  verbal  omissions  thereof, 
as  aforesaid,  except  as  hereinafter  stated,  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse. 

And  the  said  plaintiffs  further  say,  that  although  the  said  John 
Gower  did,  to  wit,  on  the  1st  of  October  1827,  pay  the  amount 
of  the  judgment  which  Rudolph  Trach  held  against  him  the  said 
Michael  Sterner,  amounting  on  that  day  to  the  sum  of  $397.38 ; 
and  also  that  the  said  John  Gower  did,  on  the  same  day  last  afore- 
said, advance  as  much  money  to  the  said  Michael  Sterner,  as  was 
sufficient  to  pay  for  the  patenting  of  the  said  tract  of  land,  to  wit: 
the  sum  of  $226.80.  And  although  heretofore,  to  wit :  at  the  April 
term  1833,  of  the  Court  of  Common  Pleas  of  Northampton  county, 
the  said  plaintiffs  instituted  an  action  of  covenant  upon  the  arti- 
cles of  agreement  aforesaid,  against  the  said  John  Gower,  in  which 
action  on  the  26th  day  of  August  1835,  the  plaintiffs,  by  the  con- 
sideration of  the  said  court,  recovered  judgment  against  the  said 
defendant  for  the  sum  of  $188.64,  it  being  the  balance  due  to  the 
said  plaintiffs  on  the  first  five  instalments  of  $75  each,  due  on  the 
said  articles  of  agreement,  from  the  1st  day  of  April  1829,  to  the 
1st  day  of  April  1833,  both  inclusive,  together  with  interest  on 
the  said  balance  up  to  the  day  of  the  rendition  of  the  said  judgment, 
as  aforesaid.  Yet  the  said  plaintiffs  further  say,  that  afterwards, 
to  wit,  on  the  1st  day  of  April  1834,  at  the  county  of  Monroe 
aforesaid,  there  was  a  further  and  other  instalment  of  $75  due  to 
the  said  plaintiffs  upon  the  said  articles  of  agreement,  and  also 
that  on  the  1st  day  of  April  1835,  there  was  a  further  and  other 
instalment  of  $75  due  upon  the  said  articles  of  agreement,  to  the 
said  plaintiffs;  and  that  on  the  1st  day  of  April  1836,  there  was 
one  further  and  other  instalment  of  $41.96  due  upon  the  said  arti- 
cles of  agreement,  it  being  the  last  instalment  thereon,  which  said 
last  three  mentioned  instalments  were  not  paid  by  the  said  John 
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Gower  himself,  or  by  any  other  person  for  him  to  the  said  Michael 
Sterner,  in  his  lifetime  or  his  administrators  since  his  decease. 

And  the  said  plaintiffs,  therefore,  further  say,  that  the  said  John 
Gower  did  not,  nor  did  any  person  for  him,  annually  after  the  1st 
day  of  April  1829,  pay  to  the  said  Michael  Sterner,  in  his  lifetime, 
or  to  the  administrators  of  the  said  Michael  since  his  decease,  the 
sum  of  $75,  until  the  remainder  of  the  purchase  money  was  paid, 
but  the  said  last  mentioned  three  instalments  falling  due,  respec- 
tively on  the  1st  day  of  April  1834,  on  the  1st  day  of  April  1835, 
and  on  the  1st  day  of  April  1836,  as  aforesaid,  due  to  the  said 
Michael  in  his  lifetime,  did  not  pay,  nor  did  he  pay  the  same  to 
his  administrators,  since  his  decease,  contrary,  &c.,  concluding  in 
the  usual  form,  and  laying  the  damage  at  $500. 

The  defendant  pleaded  former  recovery  for  the  same  cause  of 
action,  and  set  forth  the  action  of  covenant  in  the  Common  Pleas 
of  Northampton  county,  between  the  same  parties  referred  to  in 
the  declaration,  and  the  judgment  therein  entered  at  August  term 
1835,  in  favour  of  the  plaintiff  for  $188.64. 

The  plaintiffs  replied  that  the  former  action  of  covenant  brought 
by  them  against  the  defendant  was  not  for  the  breach  of  the  same 
covenants  and  agreements,  &c.,  but  for  the  breach  of  other  and 
different  covenants,  &c.,  and  new  assigned  the  same  breaches  set 
forth  in  the  declaration. 

On  the  trial,  the  plaintiffs  gave  in  evidence  the  article  of  agree- 
ment dated  14th  September  1827,  between  Michael  Sterner  and 
John  Gower, — the  contents  of  which  are  stated  in  the  declaration, 
and  then  closed. 

The  defendant  gave  in  evidence  the  record  of  a  judgment  in  the 
Court  of  Common  Pleas  of  Northampton  county,  No.  55,  of  April 
term  1833,  between  the  plaintiffs  and  the  said  defendant  John 
Gower.  This  judgment  was  also  in  an  action  of  covenant  brought 
upon  the  same  articles  of  agreement  upon  which  the  present  suit 
was  brought,  and  the  declaration  in  that  case  is  very  similar  to 
the  present,  except  in  the  assignment  of  breaches,  which  is  as 
follows : 

And  the  said  plaintiffs  further  say,  that  the  said  John  Gower, 
at  the  time  of  the  delivery  of  the  said  deeds  as  aforesaid,  nor  at 
the  time  of  delivery  of  either  of  the  said  deeds,  or  at  any  other 
time,  did  not  pay  the  amount  of  the  judgment  which  Rudolph 
Trach  had  against  him  the  said  Michael  Sterner ;  nor  did  the  said 
John  Gower,  or  did  any  other  person  for  him,  on  the  1st  day  of 
April  1829,  pay  to  the  said  Michael  Sterner  in  his  lifetime,  the 
sum  of  $75,  nor  did  he  annually  thereafter  pay  to  the  said  Michael 
Sterner  in  his  lifetime  the  sum  of  $75,  until  the  remainder  of  the 
said  purchase  money  was  paid,  nor  did  he  at  any  time  in  the  life- 
time of  the  said  Michael,  pay  to  him  the  whole  or  any  part  of  the 
said  annual  sums  as  aforesaid.  Nor  has  the  said  John  since  the 
decease  of  the  said  Michael,  paid  to  his  administrators  the  said 
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sum  of  $75  as  aforesaid,  on  the  1st  day  of  April  in  the  year  last 
aforesaid,  nor  did  he  annually  pay  to  them  the  sum  of  $75  or  any 
part  thereof,  until  the  remainder  of  the  said  purchase  money  was 
paid,  but  the  whole  and  every  part  thereof  to  them  to  pay,  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refuse,  contrary  to  the  tenor  and  effect  and  the  true  intent  and 
meaning  of  the  said  articles  of  agreement,  and  the  omissions  there- 
from as  aforesaid,  to  wit :  at  the  county  of  Monroe  aforesaid.  And 
the  said  plaintiffs  further  say,  that  the  said  John  Gower  did  not 
advance  as  much  money  to  the  said  Michael  Sterner  in  his  life- 
time, nor  to  his  said  administrators  since  his  decease,  as  was  suffi- 
cient to  pay  for  the  patenting  of  the  said  tract  of  land,  nor  did  the 
said  John  execute  his  notes  or  bonds  to  the  said  Michael  in  his 
lifetime,  or  to  his  said  administrators  since  his  decease,  for  all  or  any 
of  the  payments  aforesaid  or  any  part  or  parcel  thereof,  contrary 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the  articles  of 
agreement  aforesaid,  to  wit :  at  the  county  aforesaid.  And  the 
said  plaintiffs  in  fact  say  that  the  said  John  (although  often 
requested  so  to  do)  hath  not  kept  and  performed  any  and  all  the 
covenants  and  agreements,  on  his  part  agreed  to  be  performed  and 
done  by  the  said  articles  of  agreement  and  omissions  therefrom  as 
aforesaid.  Whereupon,  the  said  Jacob  Sterner  and  Michael  Alte- 
mus,  administrators,  &c.  of  Michael  Sterner  deceased,  as  afore- 
said, say  that  they  are  injured,  and  have  sustained  damage  as 
such  administrators  as  aforesaid,  to  the  sum  of  $1000. 

The  record  also  showed  that  the  plaintiff,  on  the  29th  of 
August  1835,  obtained  a  verdict  and  judgment  for  $188.64. 

The  defendant  then  closed,  and  the  plaintiffs  called  a  witness 
by  whom,  and  other  witnesses,  they  offered  to  prove,  that  at  the 
time  the  former  suit  was  brought,  the  record  of  which  was  given 
in  evidence,  there  were  three  instalments,  as  stated  in  plain- 
tiffs' declaration,  not  then  due,  and  for  which  no  recovery  was  had 
in  that  case;  to  show  this,  they  offered  to  prove  the  amount  claimed 
by  Gower  as  his  credits  on  the  former  trial,  and  by  which  it  would 
appear  that  no  recovery  was  had  for  the  instalments  now  claimed, 
and  that  in  that  case  no  claim  was  made  for  the  said  instalments 
then  not  due,  but  the  same  were  expressly  excluded  from  the  con- 
sideration of  the  jury.  They  also  offered  to  prove  the  defendant's 
declarations  to  two  witnesses  since  the  former  trial,  that  he  was 
still  indebted  to  the  plaintiffs  for  two  or  three  instalments  on  the 
land  referred  to  in  the  article  of  agreement,  and  for  which  instal- 
ments this  suit  was  brought. 

To  the  admission  of  which  evidence  the  defendant  objected,  and 
the  court  rejected  it.  The  plaintiffs  excepted  to  this  decision,  and 
the  court  sealed  an  exception. 

The  jury  rendered  a  verdict  in  favour  of  the  defendant,  and 
judgment  was  entered  accordingly. 
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The  error  assigned  was : 

The  court  erred  in  rejecting  the  evidence  mentioned  in  the  bill 
of  exceptions. 

Hepburn,  for  the  plaintiff  in  error,  contended  that  the  evidence 
offered  ought  to  have  been  received.  The  plaintiff  was  not  barred 
by  his  former  judgment  from  any  instalments  which  were  not  due 
when  the  former  suit  was  brought,  or  which  could  not  be  reco- 
vered in  that  suit.  That  suit  was  brought  to  April  term  1833, 
and  the  instalments  now  claimed  did  not  fall  due  till  April  1834, 
1835,  and  1836.  In  Longstreth  v.  Gray,  (I  Watts  60),  it  was  held 
that  non-payment  of  money  not  due  when  the  suit  was  brought, 
cannot  be  assigned  as  a  breach.  In  Wilson  v.  Hamilton,  (9  Serg. 
4*  Rawle  429),  a  former  recovery  was  decided  to  be  only  a  bar 
for  what  was  included  in  the  action,  and  might  have  been  reco- 
vered. To  the  same  point  he  cited  7  Johns.  22;  5  Wend.  245, 
where  the  cases  are  collected ;  Kane  v.  Fisher,  (2  Watts  246) ; 
Morrison  v.  Beckey,  (6  Watts  349);  Croft  v.  Steele,  (6  Watts  373); 
Hess  v.  Heebie,  (6  Serg.  4*  Rawte  57),  relied  on  by  the  defendant, 
contains  nothing  contrary  to  this ;  for  there  the  second  suit  was  a 
substitution  for  the  first.  In  9  Serg.  4*  Rawle  129,  and  6  Watts 
375,  Hess  v.  Heebie  is  referred  to  as  a  case  where  the  demands  were 
due,  and  might  have  been  recovered,  which  is  not  the  case  here. 

The  court  below  decided  this  point  in  our  favour,  but  held  that 
the  measure  of  damages  in  the  former  suit  was  the  refusal  to  give 
bonds  and  notes.  In  this  we  contend  there  was  error.  The 
gravamen  of  our  complaint  was  the  non-payment  of  the  money. 
There  may  be  one  recovery  for  non-delivery  of  the  bonds,  and 
another  recovery  for  the  non-payment  of  the  money.  The  cove- 
nants are  distinct. 

Maxwell  and  Reeder,  contra. 

The  declaration  in  the  former  suit  sets  out  breaches  of  all  the 
covenants,  and  claims  damages  for  the  whole.  As  in  Hess  v. 
Heebie,  the  jury  must  have  found  the  whole  issue,  and  the  plaintiff 
is  not  permitted  to  prove  that  no  evidence  was  given  of  what  was 
included  in  the  declaration,  being  an  averment  against  the  record. 
The  assessing  entire  damages  is  conclusive,  even  though  the  plain- 
tiff gave  no  evidence.  2  Strange  1259 ;  1  East  358 ;  Phill.  Ev. 
218. 

Here  there  was  a  breach  assigned  in  the  former  suit  for  non- 
delivery of  the  bonds  and  notes  for  the  residue.  On  this  breach 
the  plaintiff  could  have  recovered,  and  must  be  deemed  to  have 
recovered  full  damages  equivalent  to  their  value.  Peake's  Ev.  69; 
10  Johns.  365;  11  Johns.  530;  2  Mass.  356;  11  Mass.  495;  16  Johns. 
136 ;  2  Johns.  210 ;  13  Serg.  $  Rawle  246 ;  17  Serg.  fy  Rawle  319  ; 
4.  Rawle  288;  2  Wend.  369;  1  Esp.  Rep.  43;  4  T.  R.  147.  In 
Romig  v.  Romig,  (2  Rawle  241),  it  was  held  that  in  trover  for 
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bonds,  the  amount  recoverable  is  the  amount  for  which  the  bonds 
are  given. 

Hepburn,  in  reply.  In  trover,  the  value  is  the  measure  of 
damages;  but  in  covenant,  only  the  inconvenience  and  injury 
sustained  by  the  breach. 

PER  CURIAM.  —  The  distinction  in  Hess  v.  Heebie,  is  between 
those  cases  in  which  the  cause  of  action  appears  to  have  been 
entire,  and  those  in  which  it  appears  to  have  consisted  of  parts 
divisible  without  inconvenience  or  confusion.  In  the  latter,  it 
was  said,  the  record,  if  it  do  not  affirmatively  show  that  the  jury 
passed  on  the  controverted  matter,  does  not  conclude  the  plaintiff 
in  a  subsequent  action.  Apply  that  distinction  to  the  present 
case.  The  defendant  below  had  covenanted  to  pay  81000  by 
instalments,  thus :  an  amount  sufficient  to  discharge  a  judgment 
which  bound  the  land,  and  $75  yearly,  till  all  should  be  paid. 
The  plaintiff  assigned  for  breach  generally,  in  the  words  of  the 
covenant,  that  he  had  not  discharged  the  judgment,  and  had  not 
paid  the  annual  instalments  till  all  were  paid.  By  recurring  to 
the  time  when  suit  was  brought,  we  find  that  three  of  these 
instalments  had  not  fallen  due,  and  of  course  could  not  have  been 
recovered  under  this  or  any  other  assignment ;  and  it  was  to  show 
this  that  the  evidence  was  offered,  so  that  upon  the  distinction 
stated  it  is  difficult  to  see  how  the  rejection  of  it  can  be  sustained. 
Breaches  for  the  three  instalments  included  in  the  present  action, 
were  not  specifically  assigned ;  nor  does  it  affirmatively  appear 
that  damages  were  assessed  for  them ;  consequently,  the  evidence 
did  not  tend  to  contradict  the  record,  but  would  have  served  to 
explain  it  in  those  particulars  in  which  the  generality  of  the 
assignment  had  left  it  doubtful.  The  action,  unlike  that  in  Hess 
v.  Heebie,  was  not  for  a  sum  in  solido,  but  for  distinct  breaches  of 
a  covenant,  each  of  which  might  be  an  independent  cause  of 
action ;  and  that  these  had  occurred  at  the  commencement  of  the 
action  did  not  appear  by  the  pleadings,  for  the  assignment  would 
have  been  sustained  by  proof  of  non-payment  of  the  judgment,  or 
any  one  of  the  instalments.  It  was  competent,  then,  for  the  plain- 
tiff to  prove  that  they  had  not  been  recovered. 

Judgment  reversed,  and  a  venire  de  now  awarded. 
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Fleming  against  The  Marine  Insurance  Company. 

New  Trial. 

In  order  that  a  protest  may  be  evidence  for  the  insured,  it  must  be  made  within 
twenty-four  hours  after  the  vessel  is  moored  on  her  arrival  at  her  port  of  destina- 
tion, or  certainly  before  the  goods  have  been  landed,  or  the  condition  of  the  cargo 
ascertained. 

If  the  extension  of  the  protest  be  delayed  till  afterwards,  the  mere  noting  the 
protest  within  the  twenty-four  hours  would  not  make  it  evidence. 

The  naked  fact  shown  by  the  insured  that  the  goods  after  arrival  were  found 
damaged  by  sea-water,  is  not  evidence  of  a  loss  from  a  peril  of  the  sea. 

THIS  was  a  motion  for  a  new  trial,  in  an  action  of  covenant, 
brought  by  Joseph  Fleming  against  the  Marine  Insurance  Company, 
tried  before  Mr  Justice  Sergeant,  in  which  a  verdict  was  rendered 
for  the  plaintiff. 

The  declaration  stated  a  valued  policy  in  the  usual  form,  for 
account  of  whom  it  might  concern,  dated  the  16th  January  1827, 
in  the  name  of  Joseph  Fleming,  on  goods,  lost  or  not  lost,  in  the 
sum  of  $5000,  on  board  the  brig  Seneca,  in  her  voyage  from  New 
York  to  Havana.  It  contained  an  averment  that  the  insurance 
was  made  by  order  and  per  account  of  John  Macia,  who  was  inte- 
rested to  the  whole  value,  and  that  the  loss  was  occasioned  on  the 
8th  February  1827,  by  the  violence  of  the  winds  and  waves.  The 
plaintiff  showed  a  bill  of  lading  signed  Henry  D.  Levely,  of  the 
goods,  shipped  in  good  order  and  well  conditioned,  by  Joseph 
Fleming  to  Don  Baltazar  Mitjans,  at  Havana,  seven  cases  of  mer- 
chandise, viz :  ribbons,  plush,  velvet,  and  an  invoice  of  the  same. 
Mitjans's  deposition  proved  the  entry  and  receipt  of  these  goods 
at  Havana,  for  Macia,  and  that  some  of  them  arrived  damaged  — 
wet  outside  and  inside.  On  his  cross-examination,  he  stated  he 
saw  part  of  the  goods  three  or  four  days  after  the  arrival  in  of  the 
brig:  they  were  on  the  quay.  That  a  deduction  of  duty  was 
claimed  and  allowed. 

The  plaintiff  then  read  the  depositions  of  the  persons  in  New 
York  who  had  sold  the  articles  to  Macia,  at  different  periods  prior 
to  the  shipment,  (some  as  much  as  two  years,)  to  show  that  they 
were  sound  and  in  good  order  when  sold  and  delivered  to  him. 
Other  depositions  were  read,  stating  that  the  goods  were  exam- 
ined at  Havana  at  the  instance  of  the  consignee,  after  they  were 
landed  and  in  the  custom-house  stores ;  and  some  of  the  witnesses 
said  they  were  wet  inside  and  outside,  and  they  believed,  or  it 
appeared  that  they  had  been  damaged  by  sea-water.  Some  of 
these  witnesses  were  custom-house  officers.  Others  stated  they 
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were  wet,  but  could  not  say  whether  they  were  damaged  from 
sea-water.  The  examinations  by  some  of  these  witnesses  took 
place  after  the  goods  were  taken  to  the  auction  stores,  to  which 
they  were  sent,  and  were  sold  at  a  very  reduced  price  as  damaged 
goods.  The  plaintiff  also  gave  in  evidence  a  deposition  showing 
that  other  goods  imported  into  Havana  in  the  Seneca,  on  that 
voyage,  consisting  of  cotton,  with  Cologne,  knives  and  forks,  &c., 
were  wet,  but  the  loss  was  not  of  sufficient  importance  to  claim  a 
reduction  of  duties. 

During  the  trial,  the  plaintiff  offered  in  evidence  the  following 
protest  of  Captain  Levely  and  the  mate  and  one  other  of  the  crew, 
at  Havana,  noted  on  the  20th  February  1827,  and  extended  on 
the  9th  March  1827. 

"  By  this  public  instrument  of  protest,  be  it  known  and  made 
manifest  to  all  whom  it  doth,  may  or  shall  concern.  That  on  the 
day  of  the  date  hereof,  before  me,  S.  M.  Rodney,  Consular  Com- 
mercial Agent  of  the  United  States  for  the  city  of  Havana,  per- 
sonally came  and  appeared  Henry  Levely,  master  of  the  brig 
Seneca,  belonging  to  the  port  of  New  York,  in  the  State  of  New 
York,  of  the  burthen  of  305  66-95  tons,  or  thereabouts;  also, 
Edward  Monteith,  mate  of  said  brig,  and  William  Hunt,  of  and 
belonging  to  the  brig  aforesaid — who  being  severally  sworn,  did 
declare  and  depose,  that  the  said  brig  being  laden  with  a  cargo 
of  furniture  and  dry-goods,  they,  the  said  appearers,  made  sail  in 
and  upon  the  said  brig  from  the  port  of  New  York,  bound  to 
the  Havana,  on  the  30th  day  of  January,  in  the  year  1827. 
That  in  the  prosecution  of  the  voyage,  nothing  material  occurred 
until  the  31st  day  of  January  last  past,  which  commenced  with 
thick  hazy  weather ;  at  half-past  one,  the  pilot  left  us ;  middle 
part  light  airs  and  clear,  latter  part  heavy  gales ;  took  in  all 
sail,  except  the  close  reefed  main-topsail  and  fore-topmast-stay- 
sail. And  that  on  the  first  day  of  February  last  past  begins  with 
stormy  gales  from  the  north-west ;  at  2  P.  M.  set  the  reefed  fore- 
sail and  close  reefed  fore-topsail ;  at  6  A.  M.  more  moderate ;  at 
7  let  the  double  reef  out  of  the  topsails ;  latter  part  fine  and  pleas- 
ant weather.  And  that  on  the  third  day  of  said  month  of  Febru- 
ary commenced  with  thick  cloudy  weather;  at  1  P.  M.  fresh 
breezes,  take  in  the  light  sails  and  mainsail,  double  reefed  the  fore 
and  main  topsail,  and  reefed  the  trysail ;  latter  part  fresh  gales 
from  the  south  and  westward.  And  that  on  the  fourth  day  con- 
tinues with  strong  gales ;  latter  part  more  moderate.  And  that 
on  the  sixth  day  of  said  month,  begins  with  strong  breezes  from 
the  south  and  westward ;  at  8  P.  M.  double  reefed  the  fore  and 
main  topsails,  took  in  the  jib  and  reefed  the  foresail.  Midnight 
strong  gales  and  clear  weather ;  latter  part  more  moderate.  And 
that  on  the  eighth  day  commences  with  fine  breezes.  Midnight 
fresh  breezes  and  clear ;  at  3  A.  M.  the  breeze  increasing,  took  in 
topgallant-sail,  mainsail  and  jib ;  latter  part  the  gale  increasing, 
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close  reefed  the  fore-topsail,  and  handed  it,  double  reefed  the  main- 
topsail,  and  balanced  reefed  the  trysail.  And  that  on  the  19th 
day  of  said  month,  at  10  A.  M.  came-to  with  the  stream  anchor 
off  the  Moro.  And  that  on  the  20th  day  of  February  reached 
the  city  of  Havana,  when  the  first  named  deponent  came  on  shore, 
within  twenty-four  hours  thereafter,  and  noted  protest  to  be  ex- 
tended as  is  now  done. 

And  the  said  appearers  did  further  severally  declare,  that  the 
said  brig  at  the  time  of  her  departure  from  New  York  aforesaid, 
was  tight,  staunch  and  strong;  had  her  hatches  well  and  suf- 
ficiently calked  and  covered ;  was  well  and  sufficiently  manned, 
provided  and  furnished  with  all  things  needful  and  necessary  for 
said  voyage ;  and  during  the  said  voyage  the  said  appearers  and 
ship's  company  used  their  utmost  endeavours  to  preserve  the  said 
brig  and  the  goods  of  her  loading  from  damage.  And,  therefore, 
the  said  Henry  Levely  did  declare  to  protest  as  by  these  presents 
he  doth  solemnly  protest,  against  all  and  every  person  or  persons, 
whomsoever  it  may  or  shall  concern ;  and  doth  declare,  that  all 
damages,  losses,' and  detriments,  that  have  happened  to  the  said 
brig,  and  the  goods  of  her  loading,  are,  and  ought  to  be  borne  by 
the  merchants  and  freighters  interested,  or  by  whomsoever  else  it 
may  or  shall  concern,  (by  way  of  average  or  otherwise);  the 
same  having  occurred,  as  before  set  forth,  and  not  by  or  through 
the  insufficiency  of  the  vessel,  the  neglect  of  him  the  said  ap- 
pearer  or  appearers,  or  either  of  the  other  mariners  or  seamen 
belonging  to  the  said  brig. 

All  which  matters  and  things  were  declared,  alleged,  and  affirm- 
ed before  me  the  said  Consular  Commercial  Agent ;  and,  there- 
fore, I  have  hereunto  set  my  hand  and  affixed  the  seal  of  my 
office,  being  requested  to  certify  and  testify  the  premises. 

Thus  done  and  protested,  at  the  city  of  Havana,  this  9th  day 
of  March  1827." 

To  the  admission  of  this  in  evidence  the  defendant  objected, 
and  the  Judge  overruled  it. 

The  plaintiff  offered  to  show  by  witnesses,  the  practice  of  the 
commercial  world  as  to  the  noting  and  extending  of  protests,  with 
a  view  to  offer  the  protest  again.  This  evidence  was  objected  to 
by  the  defendant,  and  overruled  by  the  court. 

To  show  that  the  policy  was  made  on  Macia's  account,  the 
plaintiff  called  Horace  Binney,  Esq.,  who  had  brought  this  action, 
to  prove  that  previous  to  this  suit,  Fleming  told  him  the  interest 
in  the  policy  was  in  Macia.  This  was  objected  to  by  the  defend- 
ant, but  admitted  by  the  court.  Mr  Binney  stated,  that  Fleming, 
the  first  time  he  came  to  see  him,  told  him  the  interest  was  in 
Macia,  who  was  then  absent ;  afterwards  Macia  brought  him  a 
paper,  and  from  that  time  he  never  saw  Fleming.  Macia  was  a 
Spaniard.  In  consequence  of  the  change,  and  by  the  directions 
of  Mr  Binney,  a  paper  was  drawn  up  for  his  security,  which 
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(being  admitted  in  part  after  being  objected  to,)  was  a  note  from 
Fleming  to  Mr  Binney,  endorsed  1st  August,  stating  that  he  had 
no  interest  in  the  result,  and  that  the  proceeds  when  received 
belonged  to  Macia,  whose  instructions  he  would  obey  in  regard  to 
the  suit.  Some  other  evidence  was  given  to  show  Fleming  was 
the  agent  of  Macia. 

The  defendant  then  gave  in  evidence  the  following  deposition  of 
Captain  Levely,  taken  at  Philadelphia,  on  the  9th  of  April  1828 : 

Henry  Levely,  of  the  city  of  New  York,  shipmaster,  a  witness 
on  behalf  of  the  defendants,  being  duly  sworn  according  to  law, 
on  his  oath,  saith ;  that  he  commanded  the  brig  Seneca,  on  a  voy- 
age from  New  York  to  Havana,  which  commenced  the  latter  end 
of  January  1827  ;  that  the  said  brig  sailed  from  New  York  on  the 
30th  of  January,  and  arrived  at  the  Havana  on  the  19th  of  Febru- 
ary ;  that  they  experienced  head  winds,  but  no  very  heavy  weather 
during  the  passage ;  that  before  the  cargo  was  unladen,  and  before 
the  hatches  were  taken  off,  the  deponent  called  on  Captain  Robert 
M.  Hamilton,  master  of  the  schooner  Mary  Hogan,  of  Baltimore, 
and  Joseph  Dougherty,  master  of  the  brig  Francis,  of  New  York, 
to  survey  the  hold  of  said  brig;  that  they  attended,  and  were 
present  at  the  opening  of  the  hatches,  and,  upon  examination,  found 
the  cargo  properly  stowed  and  dunnaged ;  that  the  only  appear- 
ance of  damage,  on  the  survey,  was  upon  some  boxes  of  tea,  one 
barrel  of  beef  and  a  bundle ;  that  the  tea  came  on  board  in  bad 
order,  the  tops  ofiyhead  broke,  and  it  was  evident,  as  to  that,  that 
it  had  sustained  no  damage  whilst  on  board,  and  of  that,  the  con- 
signee was  himself  satisfied ;  that  the  beef  was  jerk-beef,  put  up 
in  New  York,  not  properly  cured,  and  had  suffered  nothing  from 
sea  damage;  that  the  bundle  contained  a  settee,  and  the  only 
damage  to  that  was,  its  being  broken  by  the  stevedore. 

That  during  the  delivery  of  the  whole  of  the  cargo,  the  deponent 
was  wholly  unapprised  of  any  other  damage  to  any  part  of  it, 
except  what  he  has  mentioned  before,  and  that  he  received  his  full 
freight  for  it,  without  any  claim  for  damage,  excepting  for  the 
settee,  and  for  some  boxes  of  cider  which  had  been  broken. 

That  on  his  arrival,  he  noted  his  protest,  but  saw  no  occasion  to 
extend  it,  as  he  considered  himself  to  have  suffered  no  damage; 
that  ten  or  fifteen  days  after  his  arrival,  he  was  applied  to  by  the 
consignee  of  the  plaintiff's  goods,  Mr  Mitjans,  to  extend  his  pro- 
test ;  he  then  stating,  for  the  first  time,  to  deponent,  that  the  goods 
had  suffered  damage.  That  deponent  at  first  declined,  stating  to 
him  that  it  was  not  necessary,  as  all  the  goods  had  turned  out  in 
good  order;  but,  on  his  repeating  his  solicitation,  and  offering  to 
pay  the  expenses,  deponent  agreed ;  and  he  sent  on  board  the  clerk 
of  the  commercial  agent,  Mr  Rading,  who  made  out  the  protest 
from  the  log-book,  and  deponent,  being  sick  with  the  rheumatism, 
signed  it  on  board.  That  the  consignee  never  requested  the  de- 
ponent to  examine  the  goods,  nor  offered  to  show  them  to  him. 
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That  the  goods  were  landed  from  the  vessel,  on  the  wharf,  and 
taken  to  the  custom-house,  which  was  distant  not  more  than  50 
or  60  feet  from  the  vessel.  That  the  goods  were  opened  in  the 
custom-house,  and  the  consignee  might,  without  any  trouble, 
have  exhibited  the  goods  to  deponent.  That  the  plaintiff's  goods 
were  placed  under  the  half-deck,  which  was  the  safest  place  in  the 
vessel,  where  they  were  least  exposed  to  any  wet  or  any  damp. 
That  the  deponent  saw  them  on  the  wharf,  when  they  came  out,  and 
to  all  appearance,  they  were  in  perfect  order — and  deponent  thinks 
in  as  good  order  as  if  they  had  been  in  the  cabin  of  the  vessel. 
That  no  goods  stowed  near  to  them  suffered  any  damage,  to  his 
knowledge.  And  it  is  the  firm  belief  of  this  deponent  that  the 
said  goods  of  plaintiff  suffered  no  damage  whilst  they  were  on 
board  of  the  vessel. 

Being  cross-examined,  the  deponent  says ;  the  tonnage  of  the 
Seneca  was  306  tons,  or  thereabouts.  Her  cargo  on  the  voyage 
to  the  Havana,  was  assorted,  consisting  of  pitch,  tar,  rosin,  cider, 
apples,  and  dry-goods.  She  was  not  full,  but  about  two-thirds 
full.  He  had  but  about  $600  freight  out.  He  does  not  know  that 
there  were  any  dry-goods  on  board,  except  those  consigned  to 
Mitjans  ;  and  he  does  not  now  recollect  the  number  of  boxes  there 
were  of  them.  He  was  not  present  at  the  lading  of  the  cargo  in 
New  York.  He  was  confined  to  his  chamber,  but  came  down 
once  or  twice  when  they  were  taking  it.  The  dry-goods  he  found, 
one  morning,  on  coming  down,  that  the  mate  had  stowed  them  in 
a  bad  place,  and  he  had  them  removed.  The  deponent  was  able 
to  do  duty  on  the  voyage,  but  after  he  discharged  his  cargo  he 
was  taken  sick.  His  first  officer  was  James  Banks ;  he  superin- 
tended the  landing  of  the  cargo.  By  the  custom  or  law  of  the 
port,  cargo  must  be  landed  before  ten  o'clock  in  the  morning. 
The  dry-goods,  consigned  to  Mitjans,  were  landed  from  eight  to 
ten,  and  soon  after  taken  to  the  custom-house.  It  is  the  rule  to 
send  all  dry-goods  to  the  custom-house.  Mitjans  might  have 
seen  the  boxes,  while  on  the  wharf,  and  he  might  not.  Goods  are 
sometimes  put  in  the  custom-house  stores  and  kept  four  or  five 
days  or  a  week,  before  they  are  looked  at.  What  the  state  of  the 
custom-house  at  the  time  was,  he  does  not  know.  The  deponent 
had  nothing  to  do  with  collecting  his  freight — the  list  was  handed 
to  his  consignees,  who  saw  to  the  collection.  The  dry-goods  were 
put  under  the  half-deck,  which  runs  from  the  mainmast  aft.  The 
teas  were  stowed  along  with  them — all  the  boxes  were  stowed  in 
the  same  place.  As  soon  as  her  cargo  was  out,  the  brig  hauled 
into  the  stream — and  two  or  three  days  after  the  deponent  was 
taken  sick,  and  was  confined  altogether  to  his  berth.  He  does  not 
think  the  dry-goods  of  plaintiff  were  on  board  more  than  six  days 
before  the  brig  sailed,  and  they  were  landed  two  days  after  the 
arrival ;  that  is,  on  the  third  or  fourth  day  after  arrival. 

To  disprove  the  averment  of  interest  in  Macia  in  the  policy, 
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the  defendants  gave  in  evidence  a  valued  policy,  effected  17th 
January  1827,  in  the  Phoenix  Insurance  Office,  on  goods  by  the 
Seneca,  by  Joseph  Fleming.  In  that  policy  the  goods  were  war- 
ranted American.  A  suit  was  brought  on  this  policy,  and  it  was 
agreed,  after  a  correspondence  with  the  plaintiff's  counsel,  stating 
there  was  no  known  difference  in  the  cases,  it  should  abide 
the  decision  of  the  case  of  Fleming  v.  The  Marine  Insurance  Com- 
pany. Afterwards,  the  Phcenix  Company,  alleging  they  had  dis- 
covered a  difference  in  the  cases,  desired  a  separate  trial  and 
separate  defence,  which  the  plaintiff  refused. 

The  plaintiff  then  again  offered  in  evidence  the  protest  above- 
mentioned.  The  defendant  objected  to  it  generally,  and  also  that 
it  could  only  be  received  to  discredit  Capt.  Levely.  But  it  was 
admitted  as  rebutting  evidence. 

The  judge  charged  the  jury,  that  they  were  to  decide  on  the 
averments  in  the  declaration,  to  wit :  that  a  policy  was  made,  that 
the  interest  in  it  was  in  Macia;  the  shipment  of  the  goods  as 
laid,  and  the  damage  by  the  perils  of  the  sea.  The  defendant 
alleged,  that  the  policy  was  not  made  for  the  benefit  of  Macia,  and 
that  the  goods  were  not  damaged  in  the  course  of  the  voyage,  or, 
if  they  were,  it  was  not  by  perils  of  the  sea.  They  also  contended, 
that  the  goods  were  not  properly  dealt  with  at  Havana,  and  were 
sold  at  an  irregular  sale.  That  the  whole  was  a  fraud  of  Macia, 
contrived  by  him  to  dispose  of  goods  that  were  unsaleable.  These 
were  left  to  the  jury  to  decide. 

The  following  reasons  were  now  filed  why  there  should  be  a 
new  trial : 

1.  A   letter  endorsed,  received  1st  August   1828,  to  Horace 
Binney,  Esq.,  the  counsel  for  the  plaintiff,  from  Joseph  Fleming, 
was  admitted  in  evidence,  (and  the  objection  thereto  was  over- 
ruled,) omitting  a  part  thereof. 

2.  The  answers  of  Juan  Giraud  and  others,  under  a  commission 
to  Havana,  were  admitted,  although  the  answers  to  the  interro- 
gatory were  indirect  and  evasive. 

3.  The  protest,  as  it  was  called,  of  the  captain,  mate  and  one 
seaman,  was  admitted  in  evidence  generally  on  the  part  of  the 

•plaintiff,  after  the  defendants  had  given  in  evidence  the  deposition 
of  Captain  Henry  Levely. 

4.  The  verdict  is  totally  unsustained  by  evidence,  there  being 
no  proof  whatever  that  any  injury  was  sustained  by  the  cargo  or 
any  part  of  it  on  the  voyage,  and  there  being  positive  and  uncon- 
tradicted  testimony  the  other  way. 

5.  There  was  no  evidence  whatever  of  injury  at  any  time  to  the 
goods  insured. 

6.  The  averment  of  interest  in  John  Macia  in  the  declaration, 
was  disproved  for  all  the  purposes  of  this  suit,  by  the  warranty  in 
the  policy,  (and  order,)  of  the  Phcenix  Insurance  Company  of 

III,  —  N  * 
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American  property,  and  the  agreement  and  assertions  of  the  iden- 
tity of  the  claims. 

7.  There  were  no  facts  from  which  the  legal  inferences  could 
be  drawn  of  interest  in  John  Macia,  or  of  damage  to  the  goods  by 
the  perils  of  the  sea. 

8.  The  whole  proceeding  on  the  part  of  the  plaintiff  was  frau- 
dulent—  the  necessary  facts  being  proved  without  contradiction 
—  and  the  legal  inference  being  inevitable  of  fraud  and  covin. 

9.  The  treatment  of  the  goods  after  their  arrival  at  Havana, 
and  the  conduct  of  the  consignee  there  in  departing  from  the  regu- 
lations of  the  custom  house,  and  procuring  the  nominal  protest, 
were  fraudulent  and  did  away  all  rightful  claim. 

10.  The  learned  judge  did  not,  in  charging,  give  due  weight  to 
the  transactions  with  the  Phoenix  Insurance  Company  —  to  the 
absence  of  proof  of  damage  on  the  voyage  —  to  the  absence  of 
proof  of  ownership  near  the  time  of  shipment  of  the  goods  —  to  the 
irregular  and  fraudulent  character  of  the  sale  of  the  goods  at 
Havana,  and  of  the  mode  of  obtaining  the  protest  —  and  to  the 
total  absence  of  all  proof  of  perils  of  the  sea. 

1 1 .  The  defendants  were  liable  by  the  contract  of  insurance  only 
for  extraordinary  perils,  and  it  was  proved  without  contradiction 
that  none  such  had  occurred. 

12.  The  verdict  is,  at  first  blush,  extravagant,  and  the  result  of 
prejudice  and  passion  rather  than  of  reason  and  judgment. 

J.  Sergeant,  for  the  defendants,  argued  at  large  on  the  facts  of 
the  case,  but  principally  insisted  that  the  protest  ought  not  to 
have  been  received  in  evidence,  unless  it  was  for  the  purpose  of 
contradicting  Captain  Levely's  deposition,  and  then  only  to  dis- 
credit him;  the  consequence  of  which  was,  that  the  plaintiff  failed 
to  show  that  the  loss  or  damage  was  occasioned  by  the  perils  of 
the  sea.  Indeed,  for  all  that  appears,  it  may  have  been  owing  to 
sea-water  thrown  upon  the  goods  after  their  arrival  at  Havana, 
or  to  the  leakage  of  the  vessel ;  and  where  damage  happens  with- 
out any  adequate  cause,  the  presumption  is,  till  the  contrary  is 
shown,  that  the  vessel  was  unseaworthy.  Union  Ins.  Co.  v.  Pres- 
cott,  (1  Whart.  399).  The  protest  does  not  show  that  the  goods 
were  damaged  during  the  voyage.  It  does  not  state  any  disaster, 
any  heavy  seas  shipped,  or  spars  lost.  The  whole  voyage  was 
propitious.  The  jury,  therefore,  had  no  evidence  to  proceed  upon 
in  finding  a  verdict  for  the  plaintiff;  and  to  submit  a  case  to  a 
jury  without  evidence,  is  erroneous.  But  the  admission  of  the 
protest  was  general,  and  as  evidence  of  the  facts  stated  in  it,  it 
was  inadmissible.  It  is  not  received  as  evidence  in  any  other  court 
in  the  United  States  or  England ;  and  in  Pennsylvania  it  has  been 
narrowed  down  to  confined  limits,  and  will  not  be  further  extended. 
1  Doll.  8,  10;  3  Binn.  228;  8  Serg.  $  Rawle  549.  The  paper 
here  is  not  a  protest,  as  it  states  no  injury,  and  was  not  done  on 
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arrival,  but  delayed  for  upwards  of  two  weeks,  and  was  not  made 
out  on  the  captain's  own  motion,  but  at  the  instigation  of  the 
consignee. 

J.  Randall  and  J.  M.  Scott,  contra,  contended  that  there  was 
sufficient  evidence  in  the  protest  and  -the  depositions,  to  show  a 
loss  by  the  perils  of  the  sea,  which  mean  the  violence  of  the  winds 
and  waves,  tempest,  lightning,  rocks,  and  other  natural  causes, 
whether  usual  or  extraordinary.  Hughes  on  Insurance,  214,  256; 
1  Phill.  Ins.  249.  Even  the  deposition  of  Captain  Levely,  in  say- 
ing there  were  no  heavy  gales,  shows  there  were  some  gales.  He 
noted  a  protest  on  arrival ;  a  survey  on  stowage  and  dunnage  was 
made ;  every  witness  says  the  goods  were  then  wet,  though  sent 
on  board  sound.  The  damage  by  sea-water  apparent  on  arrival, 
is  prima  facie  evidence  that  it  occurred  during  the  voyage,  and 
by  the  perils  of  the  sea.  Whatever  may  be  the  rule  elsewhere, 
it  has  been  the  constant  practice  in  Pennsylvania  to  read  the  cap- 
tain's protest  in  evidence ;  and  in  this  instance  it  was  noted  on 
arrival,  the  21st  of  February,  and  extended  on  the  9th  of  March, 
which  is  sufficient.  1  Dall  6,  10 ;  1  Yeates  201 ;  1  Doll.  317:1 
Binn.  40;  3  Binn.  227;  1  Wash.  C.  C.  Rep.  147.  If  the  protest 
was  admissible  at  all,  it  was  so  for  every  purpose. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  only  material  questions  raised  by  these  rea- 
sons for  a  new  trial,  are :  Was  the  master's  protest  properly 
rejected  in  the  first  instance ;  and  was  there,  without  it,  any  evi- 
dence at  all  to  support  the  allegation  of  loss  from  a  peril  of  the 
sea  ?  In  all  beside,  the  reasons  are  either  immaterial  or  unfounded. 

That  a  mariner's  protest  is  competent  evidence  of  the  facts  set 
forth  in  it  on  the  trial  of  an  insurance  cause,  is  an  anomaly  pecu- 
liar to  the  law  of  our  own  state ;  for  it  is  elsewhere  only  one  of  the 
preliminary  proofs  of  loss  which  the  assured  is  bound,  by  custom 
or  the  terms  of  the  contract,  to  furnish  the  insurer  before  com- 
pensation can  be  demanded.  And  it  is  one  which  has  its  root  in 
an  imperfect  note  of  an  erroneous  decision  of  this  court  at  a  time 
when  its  bench  was  not  occupied  by  judges  bred  to  the  law.  I 
believe  that  neither  of  the  judges  who  ruled  the  point  in  Nixon  v. 
Long,  (1  Doll.  0),  had  been  admitted  to  the  bar;  yet  their  deci- 
sion, wrong  as  it  palpably  is,  has  been  followed  till  it  has  become 
too  deeply  seated  in  precedent  to  be  abruptly  eradicated.  This 
is  remarkable ;  because  the  error  was  not  merely  speculative,  but 
mischievous  in  practice.  A  protest  is  an  act  of  the  master  and 
some  of  his  people,  all  of  whom  are  answerable  to  the  owners  for 
negligence,  where  it  has  existed;  and  it  is  consequently  their 
interest  to  saddle  the  insurers  with  the  consequences  of  it.  In 
any  circumstances,  therefore,  it  is  a  dangerous  sort  of  evidence ; 
and  the  principle  of  Nixon  v.  Long,  if  not  overruled,  must  be 
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restrained  to  protests  regularly  made.  But  the  course  to  be  pur- 
sued on  the  vessel's  arrival  at  her  port  of  destination,  has  not  been 
particularly  defined.  It  has  been  said  by  Mr  Weskett,  under  the 
head  of  protest  in  his  digest  of  the  law  of  insurance,  that  this 
document  had  become,  in  his  day,  a  matter  of  form  in  which  it 
was  the  practice  to  recite  any  foul  weather  that  had  been  experi- 
enced, and  any  trifling  sea  that  had  been  shipped,  on  a  supposition 
that  it  was  necessary  to  do  so  in  order  to  free  the  master  from 
liability  for  contingent  damage  to  the  cargo — certainly  no  very 
great  recommendation  of  a  protest  as  an  instrument  of  legal  proof. 
Originally  the  practice  was  to  protest  in  24  hours  after  the  vessel 
was  moored ;  and  in  this  instance  the  protest  was  noted  within 
that  time,  but  it  was  not  extended  till  the  17th  day,  when  it  was 
decisively  too  late.  The  act  bears  date  on  that  day,  and  as  a 
whole  it  is  referrible  to  no  other ;  for  it  is  a  mistake  to  suppose 
that  a  protest  noted  in  time  may  be  extended  at  any  time  after- 
wards. The  better  opinion  seems  to  be,  that  it  must  be  made, 
and  consequently  completed,  if  not  within  the  24  hours,  yet  cer- 
tainly before  the  goods  have  been  landed,  or  the  condition  of  the 
cargo  has  been  ascertained.  Such,  at  least,  was  the  ordonance 
of  France,  which  precluded  the  master  from  alleging,  after  delivery 
of  the  goods,  any  other  accidents  than  those  mentioned  in  his  pro- 
test ;  and  which,  as  it  tended  to  lessen  the  master's  temptation  to 
collude  with  the  consignee,  seems  to  have  been  founded  in  princi- 
ples of  general  jurisprudence.  The  noting  of  a  protest,  therefore, 
must  not  be  taken  for  the  material  part  of  it,  because  it  would  still 
leave  the  framing  of  it  open  to  be  influenced  by  the  condition  of 
the  goods  when  sent  on  shore.  The  practice  seems  to  have  origi- 
nated in  the  port  of  London,  where  shipmasters  seldom  did  more 
in  the  first  instance  than  have  their  intention  to  protest  noted,  or 
entered  as  they  at  first  called  it,  before  a  notary  public,  instead 
of  giving  notice,  according  to  the  practice  of  Hamburg,  to  the 
consignees,  importing  a  fear  that  the  cargo  was  injured,  and  invit- 
ing them  to  inspect  the  stowage  of  it  before  it  should  be  discharged. 
Such  is  the  origin  ascribed  to  the  practice  of  noting  by  the  writer 
already  quoted ;  and  it  is  obvious  that  it  is  open  to  be  abused.  In 
the  instance  under  consideration,  the  master  swears  that  the  exten- 
sion was  procured  from  him,  against  the  dictates  of  his  judgment, 
by  the  importunity  of  the  consignee.  As,  then,  the  act  of  protest 
was  not  concluded  till  the  goods  were  landed,  it  was  properly 
rejected  as  a  document  to  show  the  cause  of  the  loss ;  and  was 
there  any  other  proof  to  supply  its  place? 

The  sum  of  the  evidence  is,  that  the  packages  were  found  to  be 
wet  in  the  custom-house  store ;  and  the  legal  presumption  of  inno- 
cence negatives  the  gratuitous  imputation  of  foul  play  by  the  con- 
signee and  custom-house  officers.  The  bill  of  lading,  too,  is  prima 
facie  evidence  that  the  goods  were  taken  on  board  in  good  condi- 
tion :  so  that  the  question  is,  whether  the  naked  fact  that  they 
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were  damaged  by  the  contact  of  sea-water,  is  evidence  of  a  loss 
from  a  peril  of  the  sea  within  the  meaning  of  the  contract. 

From  the  language  of  the  books,  it  would  seem  that  an  opinion 
has  sometimes  been  entertained  that  there  is  a  distinction  between 
those  perils  which  are  extraordinary,  and  those  which  are  only 
ordinary.  A  loss  by  an  immediate  act  of  God,  such  as  a  tempes- 
tuous state  of  the  weather,  or  by  unforeseen  causes,  such  as  shoals 
or  collision,  which  human  sagacity  or  force  could  not  prevent,  cer- 
tainly belong  to  the  former ;  but  such  as  happen  when  the  elements 
are  propitious  and  in  a  clear  sea,  have  been  thought  to  be  excluded 
from  the  range  of  the  policy.  But  this  distinction,  if  it  ever  existed, 
has  been  nearly,  if  not  altogether,  obliterated  by  the  later  cases  in 
which  it  has  been  held  that  any  damage  from  the  immediate  im- 
pulse of  the  winds  or  the  waves,  in  whatever  degree  of  excitement, 
is  a  proper  subject  of  indemnity ;  for  instance,  damage  from  colli- 
sion even  by  the  negligence  of  those  who  had  the  injured  vessel  in 
charge.  Still,  may  not  a  cargo  become  wet  with  sea-water  by 
the  agency  of  causes  with  which  the  winds  and  waves  have  no 
connexion?  The  contact  may  be  produced  by  bad  stowage,  defec- 
tive calking,  imperfect  closing  of  the  hatches,  or  want  of  pumping, 
to  say  nothing  of  rat-holes,  which  in  Garrigues  v.  Coxe,  (1  JBinn. 
592),  and  in  no  other  case,  have  been  classed  with  perils  of  the 
sea ;  and  damage  from  any  of  these  but  the  last,  must,  by  our  law, 
be  compensated  by  the  master  or  the  owners.  It  is  expressly  said 
by  Mr  Marshall  in  his  treatise  on  insurance,  (b.  1,  ch.  6,  §  4),  that 
the  master  and  owners  are  liable  for  damage  from  exposure  of  the 

foods  to  wet :  that  is,  as  I  understand  it,  exposure  by  negligence, 
ut  not  by  an  opening  of  the  ship's  seams  from  straining  in  a 
storm  or  on  a  shoal.  But  it  certainly  assumes  that  damage  may 
be  done  by  sea-water  without  constituting  a  loss  by  a  peril  of  the 
sea  within  the  meaning  of  the  policy.  Now  it  was  not  sufficient 
for  the  plaintiff  to  establish  a  loss  which  might,  or  might  not,  have 
proceeded  from  such  a  peril.  It  was  necessary  distinctly  to  set 
forth,  in  his  declaration,  the  accident  which  was  the  cause  of  the 
loss,  and  it  was  consequently  necessary  to  trace  it,  by  proof,  dis- 
tinctly to  the  peril  alleged.  So  far  is  this  carried,  that  a  ship  is 
always  presumed  to  have  been  defective  when  she  sailed,  unless 
her  disability  be  proved  to  have  been  occasioned  by  the  perils  of 
the  voyage.  (Marsh,  b.  1,  ch.  11,  §  1).  A  doubt  seems  to  have 
been  entertained  as  to  the  fitness  of  the  principle  in  its  application 
to  the  circumstances  of  the  case  which  gave  rise  to  it ;  but  it 
seems  not  to  have  been  doubted,  that  when  a  ship,  which  has  not 
been  disabled  in  her  voyage  by  an  accident  or  stress  of  weather, 
is  found  unable  to  reach  her  place  of  destination,  there  is  a  pre- 
sumption that  she  was  unseaworthy  when  she  sailed,  which  it  is 
incumbent  on  the  assured  to  disprove ;  and  the  presumption  ought 
equally  to  hold  in  a  case  of  damage  from  a  leak  not  shown  to  have 
been  caused  by  any  accident  or  force  insured  against.  What 
m.  — 20 
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proof,  then,  have  we  that  these  goods  were  not  damaged  by  the 
contact  of  sea-water  occasioned  by  bad  stowage,  want  of  pump- 
ing, or  defectiveness  of  the  vessel '(  We  have  not  a  particle  of 
evidence  that  violence  was  done  to  the  hull,  or  that  the  brig  had 
lost  a  tack  or  a  spar ;  and  without  it,  the  presumption  is  that  the 
loss  is  referable  to  some  one  of  the  causes  just  mentioned.  In  that 
state  of  the  case,  there  was  nothing  for  the  jury  to  do  but  find  a 
verdict  for  the  defendant. 

New  trial  awarded. 


Stoever's  Appeal. 

After  a  report  of  auditors  has  been  made  and  confirmed,  marshalling  the  assets 
among  the  creditors  of  an  intestate  dying  insolvent,  it  is  too  late  for  a  creditor, 
who  has  not  used  due  diligence,  to  come  in  for  a  pro  rata  share  of  the  assets. 

The  Act  of  the  16th  of  June  1836,  directing  appeals  to  the  Supreme  Court  to 
be  determined  according  to  the  principles  of  justice  and  equity,  extends  only  to 
appeals  from  the  Orphans'  Court,  and  does  not  touch  the  case  of  a  report  of 
auditors  on  an  insolvent  estate ;  nor  in  such  case  can  there  be  a  review,  as  the 
rights  of  the  creditors  are  fixed  by  law,  and  equity  follows  the  law. 

Notice  to  creditors  signed  by  the  administrator,  dated  at  a  certain  place,  shows 
that  to  be  his  place  of  residence. 

A  direction  to  advertise  for  six  successive  weeks  is  complied  with,  though  one 
of  the  notices  be  published  the  20th  of  May,  and  the  next  on  the  1st  of  June. 

THIS  was  an  appeal  from  the  Orphans'  Court  of  Northampton 
county. 

Letters  of  administration  were  taken  out  to  the  insolvent  estate 
of  Isaac  Salkeld,  and  auditors  were  appointed  to  examine  the 
account  of  the  surviving  administrator,  and  to  make  a  pro  rata 
distribution  among  the  creditors.  An  exception  was  filed  by 
Frederick  Stoever,  one  of  the  creditors  of  the  estate,  on  the 
ground  that  the  report  of  the  auditors  did  not  embrace  all  the 
admitted  creditors,  it  being  silent  as  to  his  claim. 

The  circumstances  of  the  case  were  as  follows : 

Letters  of  administration  were  granted  upon  the  estate  of  Isaac 
Salkeld,  deceased,  to  George  W.  Salkeld  and  Isaac  Salkeld,  on  the 
9th  of  May  1839.  George  W.  Salkeld,  surviving  administrator, 
<fcc.  of  Isaac  Salkeld,  deceased,  filed  his  account  in  the  Orphans' 
Court  of  Northampton  county,  on  the  15th  of  December  1840, 
which  was  referred  to  auditors  to  examine,  and,  if  occasion, 
re-settle  and  make  distribution  among  the  creditors,  &c.  on  the 
22d  of  January  1841.  The  auditors  made  their  report  to  the 
Orphans'  Court,  re-settling  the  said  account,  showing  the  debts 
of  said  estate  to  be  $4919.11,  and  assets  in  the  hands  of  the 
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administrator  $3312.41,  and  making  a  pro  rota  distribution  among 
the  creditors,  which  report  on  the  same  day  was  confirmed  nisi, 
on  the  29th  of  April  1841.  Frederic  Stoever,  on  the  16th  of 
August  1841,  filed  an  exception  as  one  of  the  creditors  of  Isaac 
Salkeld,  that  the  report  of  the  auditors,  making  distribution  of  the 
balance  in  the  administrator's  hands  did  not  embrace  all  the 
admitted  creditors  of  Isaac  Salkeld,  viz.  that  of  Frederic  Stcever, 
of  the  city  of  Philadelphia,  whose  claim  was  omitted ;  and  on  the 
same  day,  a  rule  was  granted  to  show  cause  why  the  report 
should  not  be  re-committed  to  the  same  auditors  for  correction, 
according  to  the  exception  taken.  On  the  26th  of  November 
1841,  the  following  petition  was  presented  to  the  Orphans'  Court 
of  Northampton  county : 

"  To  the  Honourable  the  Judges  of  the  Orphans'  Court  of  North- 
ampton county. 

The  petition  of  Frederic  Stcever,  by  his  attorney  Peter  Ihrie, 
respectfully  represents,  that  the  account  of  Isaac  Salkeld's  admin- 
istrator was  filed  in  this  court,  and  referred  to  auditors,  on  the 
22d  day  of  January  1841,  to  examine,  and,  if  occasion,  to  re-settle 
the  same  and  make  distribution,  which  said  auditors  accordingly 
made  a  report  of  their  proceedings  on  the  29th  day  of  April  1841, 
and  their  report  confirmed  nisi;  that  the  claim  of  Frederic  Stcever, 
a  creditor  to  a  large  amount  of  the  said  Isaac  Salkeld,  is  omitted 
in  said  report,  and  no  notice  whatever  taken  thereof  in  the  distri- 
bution made  by  the  auditors,  in  consequence  of  which,  the  said 
Frederic  Stcever  is  entirely  shut  out  from  all  participation  in  said 
estate.  Your  petitioner  therefore  prays  that  the  said  account 
may  be  reviewed  and  re-examined,  and  such  relief  afforded  as 
equity  and  justice  may  require." 

On  the  argument  of  the  rule,  and  on  the  hearing  of  the  peti- 
tion, evidence  was  given,  that  notice  of  the  claim  of  Frederic 
Stcever  was  given  to  H.  D.  Maxwell,  counsel  of  the  administrator, 
which  was  the  first  notice  that  the  said  administrator  received  of 
the  said  claim,  on  the  7th  of  May  1841 ;  and  the  following  adver- 
tisement was  given  in  evidence,  as  published  in  the  Mauch  Chunk 
Courier,  printed  at  Mauch  Chunk,  Northampton  county,  where 
Isaac  Salkeld  resided  at  the  time  of  his  death : 

Mauch  Chunk,  May  13,  1839. 

Notice.  —  All  persons  indebted  to  the  estate  of  Isaac  Salkeld, 
deceased,  late  of  Mauch  Chunk  township,  Northampton  county, 
are  hereby  notified  to  make  immediate  payment  to  the  sub- 
scribers ;  and  those  having  demands  against  said  estate,  are 
requested  to  present  them,  duly  attested,  for  settlement. 

[Signed]         ISAAC  SALKELD,  JR.,  j  Administrators. 
GEO.  W.  SALKELD,    ) 

The  same  notice  was  published  in  the  same  newspaper  on  the 
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following  dates,  to  wit:  May  20,  1839;  June  1,  1839;  June  8, 
1839;  June  15,  1839;  June  22,  1839;  June  29,  1839;  July  6, 
1839;  July  13,  1839;  July  20,  1839;  July  27,  1839;  August  3, 
1839 ;  August  10,  1839. 

The  claim  of  Frederic  Stoever  against  Isaac  Salkeld,  was  as 
follows : 

In  1823,  29th  of  March,  due $333.33 

1824,         "  "  " $333.33 

with  interest  from  the  time  each  payment  fell  due;  being  the 
two  last  instalments  on  a  bond  given  by  Isaac  C.  Salkeld,  with 
Frederic  Stoever  as  his  surety,  to  the  mayor,  aldermen,  and  citi- 
zens of  Philadelphia,  in  the  penal  sum  of  $2000,  conditioned  for 
payment  of  $1000  in  instalments,  the  two  last  of  which  were  paid 
by  Frederic  Stoever. 

On  the  27th  of  November  1841,  after  argument,  the  court  dis- 
missed the  exception  and  confirmed  the  report  of  the  auditors, 
and  refused  to  grant  the  review,  the  court  considering  the  case 
of  Mitchell's  Estate  (2  Watts  87)  as  ruling  the  present  case.  From 
•  this  decision  Frederic  Stoever  appealed,  and  assigned  the  following 
reasons : 

1.  The   Orphans'  Court  should   have   allowed   the  exception, 
re-committed   the   report   to   the  auditors,  with  instructions  to 
admit  the  claim  of  Frederic  Stoever  to  a  pro  rata  distribution,  and 
that  the  published  notice  of  the  grant  of  letters  of  administration 
in  this  case  was  insufficient,  &c. 

2.  Or  the  court  should  have  reviewed  and  re-examined  said 
report,  and  allowed  the  claim  of  the  said  Frederic  Stoever  to  a 
pro  rata  distribution,  or  such  other  relief  afforded  as  justice  and 
equity  required. 

Ihrie,  for  the  appellant. 

Our  exception  was  filed  on  the  first  day  of  the  court  succeeding 
that  of  the  filing  of  the  report  of  auditors,  in  conformity  to  the  rule 
of  court,  which  allows  exceptions  to  the  report  of  auditors  to  be 
filed  on  or  before  the  first  court  day  following  that  on  which  the 
report  is  made.  The  exception  was  therefore  made  in  time.  It 
is  said  that  Stoever  was  guilty  of  neglect  in  not  giving  notice  to 
the  administrators  of  his  claim  within  twelve  months.  The  Act 
of  29th  March  1832,  sect.  19,  requires  this,  but  it  is  modified  by 
the  Act  of  24th  February  1834,  which  requires  notice  to  be  given 
by  the  administrators,  for  six  successive  weeks,  together  with  their 
names  and  places  of  residence.  The  first  notice  was  published  on 
the  20th  of  May  1839;  the  second  on  the  1st  of  June;  making  an 
interval  of  eleven  days.  This  is  not  such  a  successive  week  as  is 
contemplated  by  the  Act.  The  second  publication  should  have 
been  made  on  the  27th  of  May.  The  places  of  residence  are  not 
given.  In  Mitchell's  Estate,  (2  Watts  87),  the  question  arose  under 
a  former  Act  of  the  19th  April  1794.  No  objection  existed  to  the 
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notice ;  and  probably  the  report  of  auditors  was  confirmed  before 
an  exception  taken.  At  all  events,  we  were  entitled  to  have  a 
review,  under  the  recent  Act  of  13th  October  1840,  sect.  1.  The 
court  may,  within  five  years,  grant  a  review  of  accounts,  on  error 
suggested  in  them.  He  referred  to  5  Watts  90. 

Maxwell,  for  the  appellee. 

The  rule  of  court  is  not  applicable  to  this  case,  which  must  be 
governed  solely  by  the  Act.  The  Act  is  explicit,  that  the  account 
must  be  presented  within  twelve  months.  Notice  was  published 
once  a  week,  for  six  successive  weeks.  It  was  dated  at  Mauch 
Chunk ;  and  this,  we  say,  was  the  place  of  residence.  This  case 
cannot  be  distinguished  from  Mitchell's  Estate.  The  Act  of  13th 
October  1840,  supposing  it  to  allow  a  bill  of  review,  contemplates 
relief  such  as  justice  and  equity  may  require,  from  errors  in 
accounts.  No  such  errors  or  mistakes  are  here  pretended. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  case  was  properly  ruled  on  the  authority  of 
Mitchell's  Estate,  (2  Watts  87).  The  Act  of  the  16th  June  1836, 
extends  only  to  appeals  from  the  Orphans'  Court;  and  conse- 
quently does  not  touch  this  case.  Nor  will  the  supposed  equity 
authorize  a  review,  on  the  principles  indicated  in  Downing's 
Estate,  (5  Watts  90).  Equity  follows  the  law;  and  it  would  be 
useless  to  grant  the  petition  by  a  reference  to  auditors ;  who  would 
be  bound  to  decide  the  question  in  precisely  the  same  way.  The 
rights  of  the  creditors  are  fixed,  and  particularly  the  appellant, 
who,  by  his  own  default,  is  barred,  as  against  the  fund.  The  Act 
is  intended  as  well  to  quicken  the  diligence  of  the  creditors,  as  for 
the  security  of  the  administrators.  In  administering  a  fanciful 
equity,  we  must  be  careful  to  do  no  injustice  to  the  administrators 
or  to  other  creditors,  who  may  have  been  already  paid.  It  is  alleged 
that  the  notice  is  defective ;  the  place  of  the  administrators'  resi- 
dence is  not  given ;  and  that  the  advertisement,  in  other  respects, 
is  not  as  is  directed  in  the  Act.  The  objections  are  not  tenable, 
because  not  true.  Notice  was  given  to  the  creditors,  signed  by 
the  administrators,  dated  at  Mauch  Chunk,  their  place  of  resi- 
dence. This  is  such  a  designation  of  their  residence  as  could  not 
be  mistaken  by  the  creditors.  The  publication  was  made  in  con- 
secutive weeks,  and  the  only  reason  it  is  apparently  otherwise,  is 
that  the  publication  of  the  newspaper,  in  which  the  notice  appears, 
was  changed  from  one  day  in  the  week  to  a  subsequent  day  in  the 
same  week. 

Decree  affirmed, 
m.  —  o 
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Wharton  against  Botham. 

Where  an  ejectment  is  served  on  a  tenant  who  does  not  notify  his  landlord  to 
appear,  the  court  will  open  a  judgment  obtained  by  default  and  permit  the  land- 
lord to  be  made  defendant  and  contest  the  title. 

But  this  will  not  be  permitted  on  the  application  of  one  who  is  in  possession, 
and  states  himself  to  be  the  agent  of  other  persons,  who  have  long  since  sold,  and 
admits  he  has  never  paid  rent ;  though  he  says  he  has  made  repairs. 

THE  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by 

J.  A.  Phillips  and  Hirst,  for  the  defendant. 

T.  L  Wharton,  for  the  plaintiff. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  Ejectment  No.  34,  of  March  term  1837;  Fallon 
appeared.  Rule  of  reference  on  the  llth  November  1837 ;  served 
on  defendant's  attorney,  and  arbitrators  appointed.  December 
12th  1837,  arbitrators  met,  and  both  parties  appeared  by  counsel ; 
adjourned  and  met  again  on  the  24th  December.  Rawle  appeared 
before  them  for  plaintiff,  and  Troubat  for  defendant;  parties, 
proofs,  «fec.  heard,  and  adjourned  till  the  5th  January  1838,  when 
arbitrators  and  counsel  of  plaintiff  and  defendant  met,  and  further 
hearing,  and  adjourned  to  be  called  together  on  notice  to  the  par- 
ties. This  can  only  mean  on  notice  by  a  party  to  arbitrators  and 
the  other  party,  or  on  consent  of  both  parties.  It  never  could 
have  been  in  the  contemplation  of  any  one,  that  arbitrators  were 
to  go  to  the  trouble  or  expense  of  notifying  the  parties. 

It  rested  until  November  1841,  when  notice  was  served  on  the 
arbitrators  by  Rawle,  and  on  Fallon,  Troubat,  and  Phillips,  attor- 
neys of  defendant.  Arbitrators  met,  and  several  regular  adjourn- 
ments; and  17th  December  1841,  awarded  for  plaintiff,  and  their 
award  duly  filed,  and  no  appeal. 

On  the  6th  April  1842,  Wm.  Morton,  now  tenant  in  possession, 
as  he  alleges  under  Barrett,  who  he  states  is  owner,  makes  affidavit 
that  he  had  no  notice ;  (Botham  had  removed  three  years  ago,  and 
had  no  interest).  He  further  states  that  he  tendered  to  the  plain- 
tiff's attorney  the  ground-rent,  but  does  not  say  how  much,  nor 
when.  He  states  that  Wm.  Pusey,  of  Chester  county,  claims  a 
ground-rent,  and  that  Pusey  tendered  the  ground-rent  and  costs, 
but  does  not  say  when ;  and  he,  in  one  of  his  depositions,  says  it 
jefused  because  tendered  by  a  person  having  no  authority, 
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and  because  it  was  on  another  lot,  respecting  which  there  is  a  suit 
pending  in  the  district  court. 

Fallon  appeared  to  the  suit.  His  appearance,  though  totally 
forgotten  by  him,  is  in  his  own  handwriting,  and  he  appeared  for 
Ford.  He  has  long  declined  taking  a  part,  as  he  got  no  fee;  but 
left  his  name  on  the  docket.  Neither  he  nor  Ford  take  any  part 
in  favour  of  this  application. 

At  the  two  first  meetings  of  the  arbitrators,  Troubat  appeared 
for  Breschman,  who  was  the  landlord  of  Botham,  and  was  fully 
heard,  and  advised  his  client  that  his  title  was  worthless.  Bresch- 
man was  examined,  and  he  swears,  that  after  the  advice  given  by 
his  counsel,  he  sold  his  right  to  Morton  for  $20,  payable  in  a  pair 
of  candlesticks  and  a  breast-pin.  None  of  these  join  in  this  appli- 
cation. 

Wm.  Pusey  was  examined.  He  states  a  conveyance  by  Han- 
nah Wharton,  the  plaintiff,  to  C.  W.  Collins,  of  a  lot  on  George 
street,  of  16  feet  front,  and  96  feet  west  of  Schuylkill  Sixth  street; 
that  Collins  sold  to  D.  and  J.  Morton,  who  sold  to  A.  H.  Parsons, 
reserving  a  ground-rent  of  $108,  of  which  Pusey  is  now  the  owner. 
He  states  a  tender  of  ground-rent.  His  counsel  in  this  application 
had  written  a  letter  to  the  agent  of  Miss  Wharton,  about  her  claim 
to  a  lot  on  this  street,  and  therefore  notice  of  the  meeting  of  the  arbi- 
trators in  December  1841  was  served  on  him.  He  did  not  appear, 
because  his  letter  related  to  the  adjoining  lot,  about  which  the 
suit  is  pending  in  the  District  Court.  Wm.  Morton,  the  present 
tenant,  says  he  is  agent  for  Pusey  and  D.  and  J.  Morton.  D.  and 
J.  Morton,  according  to  Pusey's  oath,  have  long  since  sold  out  to 
Parsons.  Parsons  does  not  appear  or  join  in  this  application. 
Barrett,  who  is  said  by  Wm.  Morton  to  be  his  landlord,  does  not 
appear,  nor  does  Morton  state  himself  to  be  his  agent.  Notice  of 
the  last  meetings  of  the  arbitrators  was  served  on  Messrs.  Fallon, 
Troubat  and  Phillips,  severally ;  whose  letters,  acknowledging  ser- 
vice, were  produced  before  the  arbitrators,  and  are  produced  here. 

The  law  and  the  practice  is,  where  an  ejectment  is  served  on 
a  tenant  who  does  not  notify  his  landlord,  and  a  judgment  is 
obtained  by  the  plaintiff  for  want  of  defence,  to  open  the  judgment, 
and  permit  the  landlord  to  be  made  defendant  and  contest  the 
title.  In  this  case  the  landlord  of  the  tenant  had  notice,  did 
employ  counsel,  was  heard,  and  in  pursuance  of  the  advice  of  his 
counsel,  gave  away  his  title.  The  law  and  the  principles  which 
induce  a  court  to  see  that  the  landlord  is  not  deprived  of  his  pos- 
session by  the  neglect  or  fraud  of  his  tenant,  forbid  the  court  to 
permit  any  person  who  is  not,  and  never  was  landlord,  from 
coming  in  and  being  made  defendant ;  and  this  though  he  applies 
before  a  judgment;  and  much  more  will  the  court  be  careful  that 
a  judgment  obtained  shall  not  be  opened  in  favour  of  one  who  has 
no  right  to  interfere.  But  in  this  case,  one  claim  of  title  is  traced 
to  Morton,  who  does  not  interfere.  Another  is  traced  to  Parsons, 
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who  does  not  interfere.  Barrett  is  said  to  be  landlord  of  the  pre- 
sent tenant.  Whether  he  claims  under  Parsons  or  Morton,  or  has 
a  distinct  title,  we  are  not  told;  but  he  does  not  apply  to  open 
this  judgment.  The  application  is  by  a  man  who  has  got  into  pos- 
session—  who  states  himself  to  be  agent  of  D.  and  J.  Morton,  who 
have  long  since  sold,  and  who  admits  he  has  never  paid  any  rent, 
though  he  says  he  has  made  repairs.  No  principle  of  law  or  rule 
of  practice  will  justify  opening  a  judgment  under  such  circum- 
stances on  the  application  of  such  a  person. 

Rule  discharged. 


Moss  against  Sheldon. 

Conveyance  of  land  to  the  grantor's  daughter  E.  M.  and  the  heirs  of  her  body, 
legally  begotten  or  to  be  begotten,  who  shall  survive  said  E.  M.,  to  be  divided 
equally  amongst  them,  or  to  such  issue  of  such,  the  grandchildren  of  the  grantor, 
who  may  survive  their  respective  parents,  to  be  apportioned  and  divided  by  stocks 
and  not  by  heads ;  however,  the  issue  of  each  stock  to  divide  the  parents'  portion, 
share  and  share  alike ;  habendum  to  the  said  E.  M.  during  her  natural  life,  and 
afterwards  to  her  issue  as  above  described  and  conditioned,  to  the  only  proper  use 
of  the  said  E.  M.  and  her  issue  as  aforesaid,  their  and  each  of  their  heirs  and 
assigns,  in  the  proportions  and  manner  aforesaid  for  ever.  E.  M.  had  two  daugh- 
ters, who  died  in  her  lifetime,  leaving,  each  of  them,  eight  children  surviving 
E.  M.  Held,  that  E.  M.  took  an  estate  for  life,  and  each  of  the  children  took 
one-sixteenth  in  fee  simple. 

The  habendum  in  a  deed  may  enlarge,  qualify,  expound,  or  vary  the  estate 
given  by  the  premises. 

EJECTMENT  for  a  lot  on  the  west  side  of  Front  street,  in 
the  district  of  Southwark,  in  which  the  following  case  was  stated 
for  the  opinion  of  the  court : 

John  Tittermary,  being  seised  of  an  estate  of  fee  simple  in  the 
premises,  executed  a  conveyance  to  his  daughter,  Eleanor  Mercer, 
bearing  date  April  llth  1806. 

John  Tittermary  died,  and  Eleanor  Mercer  continued  in  pos- 
session of  the  premises  to  the  time  of  her  death.  Eleanor  Mercer 
had  two  daughters,  both  of  whom  died  in  the  lifetime  of  their 
mother.  One  of  her  daughters,  Eleanor  Moss,  left  eight  children, 
of  whom  the  oldest  is  Joseph  M.  Moss,  the  plaintiff.  The  other 
daughter,  Maria  Jones,  left  eight  children,  of  whom  the  oldest  is 
John  S.  Jones.  If  the  court  shall  be  of  opinion  in  favour  of  the 
plaintiff,  judgment  to  be  entered  for  such  proportion  of  the  pre- 
mises as  may  appear  from  the  above  facts  to  belong  to  him.  If 
the  court  shall  be  of  opinion  that  no  title  is  vested  in  the  plaintiff 
to  any  part  or  portion  of  the  premises  either  in  fee  or  in  tail,  then 
judgment  to  be  entered  for  the  defendant. 
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The  following  is  the  deed  referred  to : 

"This  Indenture  made  this  llth  day  of  April  1806,  by  and 
between  John  Tittermary,  of  the  township  of  Moyamensing,  in 
the  county  of  Philadelphia,  rope-maker,  of  the  one  part,  and 
Eleanor  Mercer,  (late  Eleanor  Tittermary,  daughter  of  John 
Tittermary  aforesaid),  of  the  other  part,  witnesseth,  that  the  said 
John  Tittermary,  for  and  in  consideration  of  natural  affection  for 
his  said  daughter,  as  for  the  consideration  of  one  dollar  to  him  in 
hand  paid,  hath  granted,  bargained  and  sold,  and  by  these  pre- 
sents, doth  grant,  bargain  and  sell  to  the  said  Eleanor  Mercer, 
and  to  the  heirs  of  her  body,  legally  begotten  or  to  be  begotten, 
who  shall  survive  said  Eleanor,  to  be  divided  equally  amongst 
them,  or  to  such  issue  of  such,  the  grandchildren  of  the  grantor, 
who  may  survive  their  respective  parents,  to  be  apportioned  and 
divided  by  stocks  and  not  by  heads ;  however,  the  issue  of  each 
stock  to  divide  the  parent's  portion,  share  and  share  alike.  All 
that  lot  or  piece  of  ground  situate,  &c.  (describing  the  premises), 
to  have  and  to  hold  the  said  above  described  lot  or  piece  of  ground 
hereby  granted,  the  hereditaments  and  premises,  with  all  appur- 
tenances thereunto,  to  the  said  Eleanor  Mercer  during  her  natural 
life,  and  afterwards  to  her  issue  as  above  described  and  condition- 
ed, to  the  only  proper  use  of  the  said  Eleanor  and  her  issue  as 
aforesaid,  their  and  each  of  their  heirs  and  assigns,  in  the  propor- 
tions and  manner  aforesaid  for  ever.  And  the  said  John  Titter- 
mary doth  covenant  and  agree  for  himself  and  his  heirs  hereby, 
that  he  the  said  John  Tittermary  and  his  heirs  the  above  described 
lot  or  piece  of  ground,  hereditaments  and  premises  hereby  grant- 
ed or  mentioned  to  be  granted  with  the  appurtenances  unto  the 
said  Eleanor  Mercer,  and  her  issue  as  before  described,  their  and 
each  of  their  heirs  and  assigns,  in  manner  and  proportion  as  afore- 
said, against  him  the  said  John  Tittermary  and  his  heirs,  and 
against  every  other  person  or  persons  lawfully  claiming  by,  from, 
or  under  him,  them,  or  any  of  them  shall  and  will  for  ever  defend 
by  these  presents.  In  witness  whereof,"  &c. 

E.  Ingersott,  for  the  Moss  family. 

If  Eleanor  Mercer  took  an  estate  in  tail,  then  the  plaintiff  is 
entitled  to  one-half;  if  she  took  but  an  estate  for  life,  with  remain- 
der in  fee,  then  the  plaintiff  is  entitled  to  one-sixteenth.  We  con- 
tend for  the  latter.  He  cited  4  Doll.  347 ;  1  Serg.  fy  Rawle  375 ; 
2  Yeates  410;  Cro.  Jac.  476;  5  Barn.  $  Cress.  709;  Co.  Lift.  183, 
186;  2  Prest.  Convey.  439. 

Haly,  for  the  defendant,  argued,  that  Eleanor  Mercer  took  an 
estate  tail,  one-half  of  which  descended  to  the  defendant.  1  Dall. 
47 ;  2  Yeates  400 ;  4  Watts  89. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — The  question  in  this  case  is  as  to  the  effect  of 
in.  — 21  o* 
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the  habendum  in  controlling  and  qualifying  the  estate  granted  in 
the  premises.  By  the  premises  the  estate  given  to  Eleanor  would 
be  construed  an  estate  tail  vested  in  her,  notwithstanding  after  the 
limitation  to  her  and  the  heirs  of  her  body  legally  begotten  or  to 
be  begotten  who  shall  survive  her,  it  is  declared  that  it  is  to  be 
divided  equally  amongst  them,  or  to  such  issue  of  such,  (the  grand- 
children of  the  grantor),  who  may  survive  their  respective  parents, 
to  be  apportioned  and  divided  by  stocks  and  not  by  heads — how- 
ever, the  issue  of  each  stock  to  divide  the  parents'  portion,  share 
and  share  alike.  For  if  this  latter  limitation  could  be  considered 
as  a  remainder  to  the  surviving  children  or  their  issue,  to  take  by 
purchase,  yet,  as  it  is  not  a  grant  in  fee,  but  only  for  life,  it  would 
defeat  the  main  object  of  the  grantor,  which  was  to  give  an  estate 
of  inheritance ;  and  on  the  decease  of  the  last  survivor,  the  estate 
would  revert  back  to  the  grantor  or  his  heirs.  The  effect  of  the 
habendum,  however,  is  different.  It  expressly  declares  the  estate 
of  Eleanor  to  be  but  an  estate  for  life,  and  passes  the  estate  over 
to  the  issue  in  fee  simple ;  thus  abridging  her  former  implied  estate 
tail  into  an  estate  for  life,  but  enlarging  the  estate  of  the  issue  into 
a  fee  simple. 

It  is  said  that  an  habendum  in  a  deed  may  lessen,  enlarge, 
explain  or  qualify,  but  not  totally  contradict,  or  be  repugnant  to 
the  estate  granted  in  the  premises.  2  Bl,  Com.  298.  As  if  a  grant 
be  in  the  premises  to  A.  and  his  heirs,  habendum  to  him  for  life ; 
the  habendum  would  be  utterly  void.  Ibid. ;  2  Rep.  23 ;  8  Rep. 
56.  Yet  even  this  position  seems  to  be  questioned,  in  modern 
times,  (see  1  Shep.  Touch.,  by  Preston,  102) :  and  it  is  decided  that 
the  words,  heirs  of  the  body,  in  the  habendum,  qualify  the  word, 
heirs,  in  the  premises,  so  as  to  make  it  an  estate  tail.  Ibid. ; 
4  Cruise  292.  In  Pilsworth  v.  Pyet,  (T.  Jones  4),  there  was  a 
demise  of  a  tenement  to  Pyet  and  his  heirs,  habendum  to  him  and 
his  heirs  for  three  lives ;  and  the  habendum  was  held  by  the  court 
to  expound  the  premises,  and  that  the  lessee  and  his  heirs  should 
have  the  estate  for  the  three  lives.  But  it  is  not  necessary  to  pur- 
sue further  the  abstract  question  of  the  power  of  the  habendum  to 
abridge  the  estate  granted  in  the  premises,  because  it  is  clear,  by 
the  current  of  all  the  authorities,  that  it  may  enlarge,  expound, 
qualify  and  vary  it :  and  in  the  case  before  us,  it  does  all  these. 
Although  it  lessens  the  estate  of  Eleanor  Mercer  from  a  tail  to  a 
life  estate,  yet  it  enlarges  that  of  her  issue  from  an  estate  tail  to  a 
fee  simple ;  and  they  are  objects  of  the  grant  in  the  premises,  as 
well  as  Eleanor  Mercer.  This  construction  accords  with  the 
intent  of  the  instrument,  taken  together  and  construed  as  a  whole. 

We  therefore  think  the  plaintiff  is  entitled  to  one-sixteenth  of 
the  property  in  fee  simple. 

Judgment  for  plaintiff  for  one-sixteenth. 
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Saylor  against  Kocher. 

Devise  to  testator's  wife  of  "  her  residence  during  life,  which  is  to  be  taken  out 
of  the  premises  which  I  now  dwell  on,"  with  an  annual  allowance  for  her  main- 
tenance; then  to  his  two  sons,  G.  and  E.,  subject  to  the  payment  of  certain  lega- 
cies, all  his  leasehold  estate  of  and  in  all  those  messuages  situate  in  the  aforesaid 
township  and  county.  The  testator  had  no  other  real  estate  than  the  one  in  dis- 
pute, and  his  son  G.  was  farming  the  land  under  a  contract  with  his  father  in 
nature  of  a  lease.  Held,  that  G.  and  E.  took  a  fee  in  the  land. 

AN  amicable  action  was  entered  in  the  Common  Pleas  of  North- 
ampton county,  in  the  name  of  George  Kocher  and  Edward  Kocher, 
against  Jacob  Saylor,  trustee  of  Catharine  Kocher,  a  lunatic, 
Jacob  Saylor,  guardian  of  Juliana  Kocher,  and  Philip  Roth,  guar- 
dian of  Sarah  Ann  Roth ;  and  a  case  was  stated  for  the  opinion 
of  the  court,  to  be  considered  in  the  nature  of  a  special  verdict, 
with  liberty  to  either  party  to  have  a  writ  of  error. 

It  was  agreed  that  John  Kocher,  late  of  Bethlehem  township, 
Northampton  county,  on  the  20th  of  January  1841,  and  from 
thence  until  his  death,  was  seised  in  fee  of  a  tract  of  land  in  said 
township,  containing  109  acres  or  thereabouts ;  and  on  the  20th 
of  January  1841,  made  his  last  will  and  testament  in  the  following 
words : 

"  I,  John  Kocher,  considering  the  uncertainty  of  this  my  mortal 
life,  and  being  of  sound  mind  and  memory,  (blessed  be  the  Lord 
of  the  same),  do  make  and  publish  this  my  last  will  and  teste- 
ment,  in  manner  and  form  following,  viz :  first,  I  give  and  be- 
queath unto  my  beloved  wife,  Sarah  Kocher,  her  residence  during 
her  life — wihich  is  to  be  taking  out  of  the  premises  which  I  now 
dwell  on,  that  is  to  say,  she  the  said  wife  is  to  have  fowrty  bushels 
of  rye  per  year,  and  every  year  during  her  lifetime,  and  fifteen 
bushels  of  wheat  each  and  every  year,  as  much  corn  as  to  ceep 
two  swine,  and  fatten  them  thereon,  wihich  must  at  least  each 
wAeigh  two  hundred  pounds ;  and  I  give  unto  my  wife  two  cows 
and  three  sheep,  which  must  be  cept  as  if  there  own,  both  cows  and 
and  sheep ;  and  I  likewise  give  unto  my  wife,  a  certain  mare, 
which  now  belongs  to  me,  and  I  give  unto  her  the  choise  of  two 
beads  and  beadsteds,  and  house  clock,  corner  coverd,  and  all  the 
contents  therein,  and  the  stove  which  now  stands  in  my  room,  and 
the  drawer  in  the  same  room,  and  the  dinning  table  in  the  same 
room,  one-half  dozen  of  chairs,  the  choise  thereof,  and  the  kitchen 
dresser,  and  the  copper  kittle,  and  as  much  kitchen  furniture  as 
she  chooses  to  her  own  use  and  behoof.  And  I  give  and  bequeath 
unto  my  two  sons,  George  and  Edward,  all  my  leasehold  estate, 
of  and  in  all  those  messuages  situate  in  the  aforesaid  township 
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and  county,  equally  to  be  devided  betwen  them,  that  is  to  say  in 
manner,  that  the  aforesaid  George  and  Edward  shall  pay  therefore 
$1500,  that  is  to  say,  that  one  thousend  dollars  out  of  the  aforesaid 
sum,  is  to  stand  as  a  lean  on  the  aforesaid  premises,  whitch  the  inter- 
est of  six  per  cent,  must  be  payd  per  year,  and  every  year,  for  the 
ceeping  of  my  daughter  Cathrine  her  lifetime,  and  after  the  decese 
of  my  daughter  Cathrine  the  aforesaid  thousend  dollars  is  to  be 
payd  by  my  executors  to  my  daughter  Julyan,  $600,  and  to  the 
grandchild  Sarah  an  Roth,  §400,  which  is  a  coming  to  her  as  her 
mother's  portion,  Elizabeth  Kocher,  now  the  wife  of  William 
Roth,  witch  wife  is  decest ;  and  the  remainder  of  the  aforesaid 
$1500,  that  is  to  say,  after  my  leagle  debts  are  payd,  then  the 
remainder  of  the  $500  are  to  be  paj/d  in  like  sheers,  and  sheers 
alike,  to  my  daughter  Julyan,  and  my  grandchild  Sarah  an  Roth, 
that  is  to  say,  8100,  one  year  after  my  decese,  and  so  on  every 
year  on  till  payd,  the  without  interest^  thereof:  and  further,  I  do 
hereby  set  my  two  sons,  George  and  Edward  Kocher,  as  my  exe- 
cutors, in  this  my  last  will  and  testement ;  and  further,  after  all 
my  utentials  which  belongs  to  me,  not  mentioned  in  this  my  last 
will,  and  sale  thereof  made,  and  my  leagle  debts  are  payd,  then 
the  remainder  thereof  my  two  sons  George  and  Edward  is  to  ceep 
to  themselves,  and  no  sheere  to  be  given  thereof." 

It  was  agreed,  that  the  testator  neither  owned  nor  possessed 
any  other  real  estate,  and  neither  at  the  date  of  said  will,  nor 
at  any  time  afterward,  owned  or  held  any  leasehold  estate  or 
interest  in  any  land. 

It  was  agreed  that  at  the  date  of  the  will,  and  at  the  time 
of  the  testator's  death,  the  said  land  was  farmed  by  the  testator's 
son  George,  under  a  verbal  contract,  from  year  to  year,  that 
George  should  farm  the  place  and  render  to  the  testator  one- 
half  of  the  winter  grain  and  one-third  of  the  summer  grain, 
(George  owning  a  part  of  the  stock  and  implements  of  husban- 
dry, and  the  testator  a  part  of  the  same).  The  plaintiffs  and 
the  defendants,  (who  are  herein  represented  by  their  trustee  and 
guardians),  are  the  heirs  of  the  said  John  Kocher,  and  are  the 
same  persons  who  are  named  in  the  will  as  devisees  and  legatees. 
And  the  question  to  be  decided  is,  what  estate  is  given  to  the  said 
George  Kocher  and  Edward  Kocher,  by  the  will.  If  the  court 
shall  be  of  opinion  that  George  and  Edward  take  an  estate  in  fee 
simple,  then  judgment  to  be  entered  for  the  plaintiffs ;  on  the  con- 
trary, if  the  court  shall  be  of  opinion  that  George  and  Edward 
do  not  take  an  estate  in  fee  simple,  then  judgment  to  be  entered 
for  the  defendants. 

The  court  rendered  judgment  in  favour  of  the  plaintiffs,  which 
the  defendants  assigned  for  error. 

Reeder,  for  the  plaintiff  in  error. 

The  quantity  of  interest  which  the  testator  intended  to  convey 
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was  only  a  leasehold.  By  employing  that  word,  he  must  be  con- 
sidered as  understanding  its  technical  meaning.  Ram  on  Wills 
268 ;  Lovelass  on  Wills  275.  If  he  had  no  such  estate  to  devise,, 
nothing  passes  by  the  will.  If  it  be  left  uncertain  what  the  tes- 
tator meant  by  "  those  messuages  situate  in  the  aforesaid  town- 
ship and  county,"  the  devise  will  be  void  for  uncertainty.  4  B. 
4*  Aid.  787,  (24  E.  C.  L.  164).  In  3  Taunt.  147,  the  will  was 
construed  without  reference  to  parol  evidence.  Lord  Ellenbo- 
rough,  in  9  East  460,  said  he  would  look  only  to  the  face  of  the 
will.  A  leasehold  estate  excludes  the  idea  that  a  fee  simple  was 
intended  to  be  passed.  Personal  charges  in  a  devise,  as  for  the 
payment  of  legacies,  cannot  alter  the  nature  or  quantity  of  an 
estate  already  sufficiently  certain,  so  as  to  enlarge  or  diminish  it. 
Denn  v.  Slater,  (5  T.  R.  335) ;  Cow.  838. 

Ihrie  and  Porter,  contra. 

A  freehold  estate  may  pass  under  the  name  of  leasehold,  if  such 
appear  on  the  face  of  the  will  to  be  the  intention,  there  being  no 
other  property  to  answer  the  description.  Denn  v.  Kemys,  (9  East 
375) ;  1 1  East  249.  The  premises  on  which  he  then  lived,  are 
certainly  the  same  which  the  testator  calls  those  messuages :  he 
speaks  of  no  other  property  than  that  situate  in  Bethlehem  town- 
ship, and  of  which  he  was  seised  in  his  demesne  as  of  fee.  An 
estate  in  fee  simple  was  given  by  implication.  An  acceptance  of 
a  devise  of  land  charged  with  an  absolute  payment  of  money,  cre- 
ates a  personal  liability  for  its  payment  on  the  part  of  the  devisee. 
Lobach's  Case,  (6  Watts  167) ;  2  Pow.  Dev.  377. '  And  where  the 
charge  is  personal,  the  devisee  takes  a  fee.  10  John.  148;  18  Ib. 
31.  It  is  otherwise  where  the  charge  is  made  on  the  estate  alone 
and  there  are  no  words  of  limitation,  for  the  devisee  takes  but  an 
estate  for  life. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  Denn  v.  Kemys,  (9  East  375),  it  was  certainly 
supposed  that  freehold  may  pass  by  the  name  of  leasehold  where 
there  is  no  other  property  to  answer  the  description ;  and  the  same 
principle  was  applied  in  Knotsford  v.  Gardiner,  (2  Aik.  450),  to 
the  word  estate,  which,  though  it  properly  comprehends  only  free- 
hold, was  thought  to  pass  leasehold  because  there  was  nothing  else 
for  its  operation.  Now,  beside  the  admitted  fact  that  the  testator 
had  no  other  real  estate  than  that  which  is  the  subject  of  the  pre- 
sent contest,  there  is  enough  on  the  face  of  the  will  to  designate 
it  as  the  subject  of  this  devise.  He  begins  by  giving  to  his  wife 
what  he  calls  her  residence  on  the  premises  "  in  which  he  then 
dwelt,"  with  an  annual  allowance  for  her  maintenance  out  of  the 
produce  of  the  farm,  and  also  particular  articles  of  household  fur- 
niture. He  then  devises  to  his  two  sons,  George  and  Edward, 
subject  to  the  payment  of  certain  legacies,  all  his  leasehold  estate 
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"  of  and  in  all  those  messuages  situate  in  the  aforesaid  township 
and  county."  What  messuages  ?  Certainly  those  of  which  he 
had  just  then  been  speaking  by  the  name  of  the  premises  in  which 
he  dwelt.  He  knew  just  as  much,  and  no  more,  of  the  technical 
import  of  the  word  leasehold,  as  he  did  of  the  technical  import  of 
the  word  messuages,  which  was  supposed  by  him  to  include,  not 
only  the  houses  on  the  farm,  but  the  farm  itself.  Can  it  be 
doubted,  then,  that  the  devise  has  regard  to  this  land ;  or  that  he 
intended  to  pass  the  fee,  when  it  is  considered  that  the  devisees 
were  burthened  with  the  payment  of  legacies  ?  The  word  lease- 
hold is  sufficient  to  pass  a  fee  where  the  intent  is  clear ;  and  here 
it  was  used  as  matter  of  false  description  evidently,  because  the 
devisor's  son  George  was  farming  the  land  under  a  contract  with 
his  father  in  the  nature  of  a  lease.  The  father  therefore  spoke  of 
the  land  as  leasehold  in  relation  to  George's  interest  in  it,  and  not 
his  own.  As  we  have  a  case  of  clear  intention,  then,  and  words 
sufficiently  apt,  we  are  able  to  pronounce,  without  straining  a 
principle,  that  the  devisees  took  a  fee. 

Judgment  affirmed. 


. 

Thompson  against  Lyle. 

On  a  libel  filed  in  the  District  Court  of  the  United  States,  to  recover  damages 
against  the  master  of  a  brig  then  lying  in  the  port  of  Philadelphia,  for  non-deli- 
very of  goods  on  a  former  voyage,  at  the  port  of  New  Orleans,  the  district  judge 
ordered  process  to  issue  according  to  the  prayer  of  the  petition,  without  prejudice 
to  the  question  of  jurisdiction.  Under  this  process,  the  brig  was  seized  and 
detained.  Afterwards,  on  a  plea  to  the  jurisdiction,  the  district  judge  dismissed 
the  libel.  Held,  that  the  order  of  the  judge  was  a  sufficient  justification  to  the^ 
defendants  for  the  seizure  and  detention  of  the  vessel. 

The  District  Court  of  the  United  States  is  a  court  of  record,  and  is  not  to  be 
regarded  as  an  inferior  court,  so  that  their  proceedings  in  causes  not  within  their 
jurisdiction  may  be  deemed  void,  and  questioned  collaterally. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

Thomas  Lyle,  the  plaintiff  below,  brought  this  action  of  tres- 
pass vi  et  armis  against  William  R.  Thompson,  Swain,  Demarest, 
and  others,  for  seizing  his  brig  Franklin,  and  detaining  her  three 
days,  when  about  to  proceed  on  her  voyage  from  the  port  of  Phi- 
ladelphia to  New  Orleans. 

It  appeared  in  evidence  that  on  the  13th  March  1838,  Swain 
and  Demarest  of  Dayton,  Ohio,  filed  their  libel  addressed  to  the 
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Hon.  Joseph  Hopkinson,  Judge  of  the  District  Court  of  the  United 
States,  complaining  that  they  had  shipped  certain  goods  and  mer- 
chandise on  board  the  brig  Franklin,  Lyle,  master,  then  lying  at 
Philadelphia,  to  be  carried  to  New  Orleans,  and  delivered  to  Cham- 
pom  ier  and  Giraud,  consignees.  That  said  Lyle,  on  the  28th  of 
December  1836,  executed  and  delivered  to  the  agents  of  said  libel- 
lants  a  bill  of  lading  for  the  said  goods.  That  Lyle  agreed  to 
take  care  of  said  goods  and  deliver  the  same  to  said  consignees  at 
New  Orleans.  That  the  brig  Franklin  proceeded  with  said  goods 
on  board  and  arrived  at  New  Orleans.  That  Lyle  did  not  deliver 
said  goods  to  said  consignees,  but  delivered  them  to  some  other 
person,  by  whom  they  were  sent  out  of  their  destined  course,  to 
the  great  damage  of  the  libellants.  That  the  premises  are  true 
and  within  the  admiralty  and  maritime  jurisdiction  of  this  court, 
and  prays  process  in  due  form  of  law  against  the  said  brig. 

To  this  an  affidavit  was  annexed  by  Wm.  R.  Thompson,  that 
he  was  a  member  of  the  firm  of  Wm.  R.  Thompson  &  Co. ;  that 
the  said  firm  were  authorized  by  the  libellants  above-named  to 
conduct  this  action,  and  that  the  facts  set  forth  in  the  foregoing 
libel  were  true  to  the  best  of  deponent's  knowledge  and  belief. 

On  the  14th  March  1838,  Judge  Hopkinson  endorsed  this  libel 
as  follows :  "  Issue  process  according  to  the  prayer  of  the  petition. 
Jos.  Hopkinson.  Note :  The  process  is  ordered  in  this  case  with- 
out prejudice  to  the  question  of  jurisdiction.  J.  H." 

On  the  same  day  the  attachment  was  issued,  and  was  returned 
on  the  16th  attached,  and  same  day  stipulation  entered.  On  the 
same  16th  March,  Thomas  Lyle  put  in  his  plea  to  the  jurisdiction 
of  the  court,  and  on  the  20th  April  1838,  the  libel  was  dismissed. 

A  number  of  bills  of  exception  to  evidence  were  taken  on  the 
trial  in  the  court  below,  and  also  to  the  answers  of  the  court  to 
various  points  made  by  the  defendant,  which  it  is  unnecessary  to 
state,  because,  although  argued  at  length  here,  the  case  was 
decided  on  one  ground  only.  The  court  below  charged  the  jury 
that  the  District  Court  of  the  United  States  had  no  jurisdiction, 
.and  the  record  of  their  proceedings  was  conclusive  evidence  of 
this,  and  therefore  the  process  was  void,  and  if  sued  out  at  the 
instance  and  under  the  direction  of  Thompson,  it  would  be  a  tres- 
pass in  him  to  attach,  and  the  form  of  the  action  would  be 
trespass. 

A  verdict  was  rendered  against  Wm.  R.  Thompson,  the  other 
defendants  either  not  having  been  originally  served  or  being  dis- 
charged by  a  nolle  prosequi  entered  by  the  plaintiff. 

Gerhard,  for  the  plaintiff  in  error,  insisted  that  the  order  of  the 
judge  that  the  attachment  should  issue  was  a  sufficient  justifica- 
tion for  all  that  was  done  in  pursuance  of  it.  He  exercised  the 
jurisdiction,  and  that  is  sufficient.  It  was  for  him  to  determine 
whether  he  would  do  so,  and  it  would  be  unjust  that  those  who 
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acted  under  his  authority  should  suffer  for  so  doing.  The  pro- 
ceedings of  the  defendants  were  regular  and  according  to  law, 
and  the  District  Court  of  the  United  States  is  a  court  of  record, 
whose  doings  cannot  be  questioned  collaterally  by  a  state  court. 
He  cited  2  Rawle  201 ;  6  Bing.  85. 

Fallon,  contra,  contended  that  the  decision  of  the  District  Court 
was  that  they  had  not  jurisdiction,  and  that  decision  was  conclu- 
sive. Then,  if  the  court  had  not  jurisdiction,  their  acts  are  void, 
and  constitute  no  justification  to  such  as  choose  to  act  according 
to  them.  The  District  Court  is  a  court  of  inferior  jurisdiction, 
and  of  limited  powers :  and  when  it  goes  beyond  the  powers  given 
to  it,  its  proceedings  are  a  nullity.  The  rule  is  otherwise  only 
where  the  court  has  a  general  jurisdiction.  4  Rawle  273;  1  Pet. 
Cir.  Co.  Rep.  199;  16  E.  C.  L.  19;  3  Term  Rep.  185;  10  Serg.  $ 
Rawle  191 ;  12  Johns.  265 ;  13  Johns.  444. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  As  we  are  of  opinion  that  this  action  cannot  be 
maintained,  it  will  therefore  be  unnecessary  to  notice  the  various 
matters  assigned  for  error,  or  to  pass  upon  the  points  involved  in 
them.  The  action  was  held  to  lie,  in  the  court  below,  upon  the 
ground  that  the  District  Court  of  the  United  States,  from  which 
the  process  of  attachment  was  sued  out,  and  by  virtue  whereof 
the  brig  or  vessel  of  the  plaintiff  below  was  attached  and  detained 
for  two  or  three  days,  had  no  jurisdiction  over  the  cause  of  action ; 
that  the  process  was  therefore  void,  and  if  sued  out  at  the  instance 
of  the  defendant,  Thompson,  for  the  purpose  of  having  the  brig 
attached,  he  thereby  made  himself  responsible  to  Thomas  Lyle, 
the  plaintiff,  as  a  trespasser  for  the  taking  of  the  brig  under  the  pro- 
cess so  sued  out.  Though  the  District  Court  of  the  United  States 
be  one  of  those  tribunals  which  Congress,  under  the  Constitution, 
has  established,  and,  in  reference  to  the  Supreme  Court,  thereby 
directed  to  be  established,  is  denominated  an  inferior  court,  yet  I 
take  it  that  neither  the  District  Courts  nor  the  Circuit  Courts  of. 
the  United  States  are  of  inferior  jurisdiction,  at  least  not  so  as  to 
render  their  process  and  proceeding  in  causes,  without  their  juris- 
diction, absolutely  void.  See  Stanley  v.  The  Bank  of  America, 
(4  Doll.  11);  M'Cormick  v.  Sullivan,  (10  Wheat.  192);  1  Kent's 
Com.  303.  The  District  Court  of  the  United  States  has  not  only 
cognizance  of  all  lesser  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  committed  within  its  district,  or 
upon  the  high  seas,  which  are  punishable  by  fine  not  exceeding 
$500,  or  by  imprisonment  not  exceeding  six  months ;  but  likewise 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  of  seizures  under  impost,  navigation,  or 
trade  laws  of  the  United  States,  where  seizures  are  made  upon 
the  high  seas,  or  within  waters  within  its  district,  navigable  from 
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the  sea  with  vessels  of  ten  or  more  tons  burthen ;  also  of  all  other 
seizures  made  under  the  laws  of  the  United  States ;  and  likewise 
of  all  suits  for  penalties  and  forfeitures  incurred  under  those  laws. 
It  has  also  cognizance,  concurrent  with  the  circuit  courts  and 
state  courts,  of  causes  where  an  alien  sues  for  a  tort  committed 
in  violation  of  the  law  of  nations,  or  of  a  treaty  of  the  United 
States;  and  of  all  suits  at  common  law,  in  which  the  United 
States  are  plaintiffs,  and  the  matter  in  dispute  amounts  to  $100, 
&c.  1  Kenfs  Com.  303-4.  It  is  also  clearly  a  court  of  record, 
for  all  its  acts  and  judicial  proceedings  are  truly  registered  as  a 
perpetual  memorial  and  testimony  thereof.  The  registry  made 
of  its  proceedings,  in  every  case,  is  called  the  record  of  the  court, 
and  will  not  admit  of  dispute  or  contradiction ;  and  can  only  be 
proved  by  the  production  and  inspection  of  it,  or  a  certified  copy 
thereof  under  the  seal  of  the  court.  It  may  imprison,  which 
belongs  only  to  a  court  of  record,  as  it  is  'said,  3  Bl.  Com.  24-5. 
And  it  is  certainly  not  the  court  of  a  private  man,  such  as  a  court 
baron,  &c.  which  may  be  regarded  as  an  inferior  court,  and  not 
a  court  of  record.  This  latter  court,  and  the  like,  may  be  con- 
sidered courts  of  such  inferior  jurisdiction,  that  their  process  and 
proceedings,  in  causes  not  within  their  jurisdiction,  may  be  held 
void,  and  objected  to  as  such,  in  a  collateral  action,  without  their 
being  quashed  or  reversed  previously  by  any  Superior  Court 
upon  writ  of  error,  or  certiorari  from  the  same.  Besides,  it  would 
not  only  be  unreasonable,  but  likewise  unjust,  in  this  case,  to 
make  Thompson,  the  plaintiff  in  error,  responsible  for  the  ille- 
gality of  the  process,  by  virtue  of  which  the  vessel  of  the  defend- 
ant in  error  was  attached  and  taken  out  of  his  possession,  because 
it  was  specially  allowed  and  directed  to  be  issued  by  the  Judge  of 
the  court,  who  may  be  presumed  to  have  been  better  acquainted 
with  the  extent  of  the  jurisdiction  of  the  court  than  the  plaintiff 
in  error;  and  who,  therefore,  ought  to  be  considered  the  tres- 
passer in  the  transaction,  if  any  one  can  be.  But  it  will  not  be 
pretended  that  a  Judge  of  a  court  of  record  can  be  so  considered 
for  an  error  of  judgment  committed  by  him  in  his  judicial  action, 
or  be  made  responsible  to  the  party  injured  by  me  same.  The 
judgment  of  the  court  below  is  therefore  reversed. 

Judgment  reversed. 


ra.  — 22 
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Pugh  against  Ottenkirk. 

The  declaration  was  against  M.  P.,  administrator  of  C.  I.,  deceased,  and  stated 
that  the  son  of  C.  I.  drew  his  draft  on  the  defendant,  M.  P.,  in  favour  of  the 
plaintiff,  for  $300,  with  interest,  out  of  any  moneys  he  should  receive  on  account 
of  a  legacy  to  C.  I.,  by  the  will  of  P.  R.,  deceased,  or  any  other  moneys  he 
might  receive  as  administrator  of  C.  I.,  which  the  defendant  accepted.  Held, 
that  the  defendant  could  not  appeal  from  the  award  of  arbitrators  against  him, 
without  paying  costs  and  giving  recognizance. 

Under  the  Act  of  16th  of  June  1836,  as  well  as  the  20th  of  March  1810,  it  is 
the  character  of  the  suit  that  determines  the  right  of  executors  and  administrators 
to  appeal  without  bail  or  recognizance,  and  not  the  naming  of  the  party  as  execu- 
tor or  administrator. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  on  the  case  brought  by  John  Ottenkirk 
against  Mishael  Pugh,  administrator  of  Catharine  Irick,  deceased, 
in  which  the  declaration  was  as  follows : 

Mishael  Pugh,  administrator  of  Catharine  Irick  deceased,  was 
summoned  to  answer  John  Ottenkirk  of  a  plea  of  trespass  on  the 
case,  &c.  And  whereupon  the  said  plaintiff  by  John  Freedley, 
his  attorney,  complains,  that  whereas  one  Christopher  Irick 
(which  said  Christopher  is  the  only  son  and  heir  of  Catharine 
Irick  deceased,  hereinafter  named)  at  Norristown,  in  the  county 
of  Montgomery  aforesaid,  on  the  29th  day  of  August,  in  the  year 
1839,  drew  his  order  in  writing,  under  his  hand  of  that  date, 
directed  to  the  said  Mishael  Pugh,  therein  and  thereby  requesting 
the  said  Mishael  to  pay  to  the  said  plaintiff  or  his  order  the  just 
sum  of  $300,  with  lawful  interest  from  the  date  thereof  until  paid, 
out  of  any  money  he  the  said  Mishael  might  receive  on  account 
of  a  certain  legacy  bequeathed  to  Catharine  Irick,  late  of  Norri- 
ton  township,  in  the  said  county,  by  the  last  will  and  testament 
of  Philip  Reese,  late  of  said  county  deceased,  or  out  of  any  other 
moneys  he  the  said  Mishael  had  or  might  receive  from  the  estate 
of  the  said  Catharine  Irick  deceased,  as  her  administrator,  as  soon 
as  the  said  sum  of  $300  should  come  to  his  the  said  Mishael's 
hands  as  aforesaid,  which  said  sum  was  to  be  paid  to  the  said 
plaintiff  in  discharge  of  a  certain  obligation,  bearing  date  the  3d 
day  of  September  1839.  And  the  said  plaintiff  afterwards,  to 
wit,  the  same  day  and  year  aforesaid,  at  the  county  aforesaid, 
presented  the  said  order  to  the  said  Mishael  for  acceptance,  who 
then  and  there  accepted  the  same ;  whereby  the  said  Mishael  hath 
become  liable  to  pay  the  said  sum  of  $300,  with  the  lawful  inter- 
est thereon,  according  to  the  terms  of  the  said  order ;  and  the  said 
plaintiff  in  fact  saith,  that  the  said  Mishael,  afterwards,  to  wit, 
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the  14th  day  of  April  1840,  received  a  large  sum  of  money,  to 
wit,  the  sum  of  $350,  on  account  of  the  said  legacy,  bequeathed 
as  aforesaid  to  the  said  Catharine  Jrick  deceased,  to  wit,  at  the 
county  aforesaid.  By  reason  whereof  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said  Mishael, 
the  said  sum  of  8300,  with  lawful  interest  for  the  same,  yet  the 
said  Mishael,  although  often  requested,  the  said  sum  of  $300,  with 
interest,  or  any  part  thereof,  yet  hath  not  paid,  but  the  same  to 
the  said  John  to  pay  hitherto  hath  refused,  and  still  doth  refuse. 

And  whereas  one  Christopher  Irick  (which  said  Christopher  is 
son  and  sole  heir  of  Catharine  Irick  deceased,  hereinafter  named), 
at  Norristown,  in  the  county  of  Montgomery  aforesaid,  on  the  29th 
day  of  August,  in  the  year  1839,  drew  his  order  in  writing  under 
his  hand  of  that  date,  directed  to  the  said  Mishael  Pugh,  therein 
and  thereby  requesting  the  said  Mishael  to  pay  to  the  said  John 
or  his  order,  the  just  sum  of  $300  with  lawful  interest  from  the 
date  thereof  until  paid,  out  of  any  money  he  the  said  Mishael 
might  receive,  on  account  of  a  certain  legacy  bequeathed  to 
Catharine  Irick,  late  of  Norriton  township,  in  the  said  county,  by 
the  last  will  and  testament  of  Philip  Reese,  late  of  the  said  county 
deceased,  or  out  of  any  other  moneys  he  the  said  Mishael  had  or 
might  receive  from  the  estate  of  the  said  Catharine  Irick  deceased, 
as  her  administrator,  as  soon  as  the  said  sum  of  $300  should  come 
to  his  the  said  Mishael's  hands  as  aforesaid,  which  said  sum  was 
to  be  paid  to  the  said  John  Ottenkirk,  in  discharge  of  a  certain 
obligation  bearing  date  the  2d  day  of  September  1839.  And  the 
said  John  Ottenkirk  afterwards,  to  wit,  the  2d  day  of  September, 
in  the  year  first  aforesaid,  at  Philadelphia,  to  wit,  at  the  county 
aforesaid,  presented  the  said  order  to  the  said  Mishael  for  accept- 
ance, who  then  and  there  accepted  the  same,  whereby  he  became 
liable  to  pay  the  said  sum  of  $300  with  lawful  interest,  according 
to  the  terms  of  the  said  order.  And  the  said  John  in  fact  saith 
that  the  said  Mishael,  as  administrator  of  the  said  Catharine  Irick 
deceased,  afterwards,  to  wit,  the  14th  day  of  April,  in  the  year 
1840,  received  of  the  estate  of  the  said  Catharine,  the  sum  of 
$350  over  and  above  all  her  debts  and  funeral  expenses,  to  wit,  at 
the  county  aforesaid.  By  reason  whereof  action  hath  accrued  to 
the  said  John,  to  demand  and  have  of  and  from  the  said  Mishael 
the  said  sum  of  $300,  with  lawful  interest  therefor.  Yet  the  said 
Mishael,  although  often  requested,  the  said  sura  of  $300  with  the 
interest  or  any  part  thereof  yet  hath  not  paid,  but  the  same  to 
the  said  John  to  pay  hitherto  hath  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  John  $500,  and  therefore  he  brings 
suit,  &c. 

The  plaintiff  entered  a  rule  of  reference,  and  arbitrators  were 
chosen,  who  awarded  for  the  plaintiff  $259.65  with  costs.  From 
this  award  the  defendant  appealed  and  filed  his  affidavit,  but  did 
not  give  recognizance  or  pay  the  costs ;  whereupon,  the  court  on 
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motion  of  the  plaintiff  dismissed  the  appeal,  which  the  defendant 
assigned  for  error. 

G.  R.  Fox  and  C.  Fallon,  for  plaintiff  in  error. 

The  question  is,  whether  the  court  were  right  in  dismissing  the 
appeal.  The  proceedings  against  the  defendant  are  all  against 
him  as  administrator.  Under  the  Act  of  1810,  administrators 
were  exempted  from  giving  recognizance  and  paying  the  costs. 
It  was  so  decided  in  The  Insurance  Company  v.  Hewes,  (5  Binn. 
508) ;  Foulk  v.  Brown,  (2  Watts  209).  The  Act  of  16th  June  1836, 
sect.  31,  varies  the  provisions  of  the  former  Act,  and  extends  them 
to  other  persons,  such  as  minors,  and  enlarges  the  rights  of  per- 
sons suing  and  being  sued  in  a  representative  capacity.  It  enacts 
that  in  all  cases  in  which  executors,  administrators,  and  other 
persons  suing  or  being  sued  in  a  representative  character,  or 
minors,  shall  be  the  party  appellant  from  an  award,  the  appeals 
shall  be  good  without  paying  the  costs  or  entering  into  recogni- 
zance, if  such  appellant  shall  not  have  taken  out  the  rule  of  refer- 
ence. The  case  of  Masterson  v.  Masterson,  (5  Rawle  137),  was 
under  the  former  Act,  and  the  difference  in  the  language  of  the 
Act  of  1836,  takes  this  case  out  of  the  decision  in  Masterson  v. 
Masterson.  It  is  the  commencement  of  th§  suit  that  now  deter- 
mines the  character  of  the  party  suing  or  being  sued. 

Sterigere,  contra,  contended  that  the  defendant  was  not  sued  in 
his  representative  capacity,  which  the  Act  of  1836  requires.  The 
judgment  against  him  would  be  personal,  and  the  execution  de 
bonis  propriis.  The  case  of  Masterson  v.  Masterson  is  the  same 
as  this,  and  rules  it.  The  Act  of  1836,  sect.  31,  by  no  means 
enlarges  the  right  of  persons  sued  or  suing  as  executors  or  adminis- 
trators to  appeal,  but  rather  restricts  it,  so  as  to  make  it  conform- 
able to  the  construction  given  by  the  court  to  the  Act  of  1810. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Although  the  language  of  the  Act  of  16th  June 
1836  is  more  precise  than  that  of  the  Act  of  20th  March  1810,  yet, 
substantially,  the  provisions  are  the  same,  so  far  as  respects  the 
right  of  executors  and  administrators  to  appeal  from  an  award  of 
arbitrators  without  giving  bail  and  performing  the  conditions 
ordinarily  required.  It  is  the  character  of  the  suit  that  determines 
this  right ;  and  that  does  not  depend  on  the  mere  naming  the 
party  as  executor  or  administrator  in  the  process  or  declaration, 
but  upon  the  cause  of  action  as  developed  in  the  pleadings,  and 
whether  the  recovery  is  songht  in  a  representative  or  individual 
capacity.  In  the  case  before  us  it  is  plainly  the  latter,  for  the 
suit  is  founded  on  the  promise  of  the  defendant  to  pay  the  draft 
out  of  funds  when  received  —  a  promise  on  which  the  intestate, 
Catharine  Irick,  never  was  liable  to  the  plaintiff;  nor  could  the 
defendant  be  liable,  except  in  consequence  of  his  own  original 
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undertaking  by  accepting  the  draft,  which  made  him  personally 
responsible  upon  it.  The  case  is  stronger  against  the  defendant 
than  that  of  Masterson  v.  Masterson,  (5  Rawle  137),  where  the 
assumpsit  alleged  in  the  declaration  was  in  consequence  of  the 
defendant's  having,  as  executor,  received  funds  out  of  which  a 
bequest  had  been  made  to  the  plaintiff. 

Judgment  affirmed. 


Commonwealth  against  Bank  of  Pennsylvania. 

... 

By  the  7th  section  of  the  Act  incorporating  the  Bank  of  Pennsylvania,  the 
number  of  votes  to  which  each  stockholder  should  be  entitled  was  to  be  according 
to  the  number  of  shares  he  should  hold,  in  the  proportions  following ;  that  is  to 
say ;  for  one  share,  and  not  more  than  two  shares,  one  vote  for  each  share ;  for 
every  two  shares  above  two,  and  not  exceeding  ten,  one  vote ;  for  every  four 
shares  above  ten,  and  not  exceeding  thirty,  one  vote.;  for  every  six  shares  above 
thirty,  and  not  exceeding  sixty,  one  vote ;  for  every  eight  shares  above  sixty,  and 
not  exceeding  one  hundred,  one  vote;  but  no  person,  copartnership  or  body 
politic,  should  be  entitled,  either  in  his  own  right  or  as  a  proxy,  to  a  greater 
number  than  thirty  votes.  By  the  Act  of  29th  March  1842,  authorizing  an 
assignment  by  the  bank,  and  directing  the  election  of  assignees  by  the  stock- 
holders, it  was  provided,  that  in  such  election  the  state  should  have  as  many 
votes  as  though  the  same  were  held  by  individuals,  as  the  law  now  limits  in 
relation  to  the  election  of  officers.  The  commonwealth  owned  3750  shares,  and 
claimed  3750  votes.  The  other  stockholders  alleged  that  the  commonwealth  was 
entitled  to  but  thirty  votes.  Held,  that  the  proviso  was  too  uncertain  for  the 
court  to  interpret  and  decide  upon,  without  assuming  a  power  to  control  the  event ; 
and  therefore  an  election  in  which  the  commonwealth  was  allowed  but  thirty 
votes,  was  invalid,  and  no  election  could  be  held  without  further  legislation. 

A  CASE  was  stated  for  the  opinion  of  the  court,  in  order  to 
determine  whether  in  the  election  of  assignees  of  the  Bank  of 
Pennsylvania,  under  a  recent  Act  of  Assembly,  the  state  treasurer 
had  the  right  to  vote  for  each  share  of  the  capital  stock  of  that 
bank  held  by  the  commonwealth.  If  he  had,  then  the  election 
which  had  taken  place,  to  be  adjudged  illegal  and  void. 

By  the  7th  section  of  the  Act  incorporating  this  bank,  it  was 
enacted,  that  the  number  of  votes  to  which  each  stockholder  shall 
be  entitled  shall  be  according  to  the  number  of  shares  he  shall 
hold,  in  the  proportions  following ;  that  is  to  say ;  for  one  share, 
and  not  more  than  two  shares,  one  vote  for  each  share ;  for  every 
two  shares  above  two,  and  not  exceeding  ten,  one  vote ;  for  every 
four  shares  above  ten,  and  not  exceeding  thirty,  one  vote ;  for 
every  six  shares  above  thirty,  and  not  exceeding  sixty,  one  vote ; 
for  every  eight  shares  above  sixty,  and  not  exceeding  one  hundred, 
one  vote ;  and  for  every  ten  shares  above  one  hundred,  one  vote  : 

in. — r* 
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but  no  person,  copartnership  or  body  politic,  shall  be  entitled, 
either  in  his  own  right  or  as  a  proxy,  to  a  greater  number  than 
thirty  votes. 

On  the  29th  of  March  1842,  an  Act  of  Assembly  was  passed  to 
enable  the  bank  to  make  an  assignment  for  the  payment  of  its 
debts,  and  for  other  purposes.  The  first  section  provided,  that  if 
the  stockholders  of  the  Bank  of  Pennsylvania,  at  an  adjourned 
meeting,  or  any  general  meeting  called  by  the  directors,  or  holden 
in  pursuance  of  their  charter,  shall  decide  by  a  majority  of  the 
votes  then  and  there  present,  or  represented  according  to  the  scale 
of  votes  allowed  at  elections  of  directors,  that  it  is  expedient  for 
the  said  bank  to  make  a  general  assignment  of  the  real  and  per- 
sonal estate  of  the  said  corporation  to  trustees,  for  the  payment 
or  securing  the  payment  of  the  debts  of  the  same,  and  shall,  more- 
over, by  a  like  vote,  elect  three  or  more  trustees  for  that  purpose, 
it  shall  be  the  duty  of  the  directors  of  the  said  bank  in  the  corpo- 
rate name,  and  under  the  corporate  seal  of  the  president,  directors 
and  company  of  the  Bank  of  Pennsylvania,  forthwith  to  make  such 
an  assignment,  and  to  do  all  such  acts  as  shall  be  necessary  to 
carry  the  same  into  full  effect :  provided,  that  in  the  election  or 
nomination  of  trustees,  assignees,  and  all  other  officers  which  may 
be  elected  to  close  the  affairs  of  said  bank  or  otherwise,  the  state 
treasurer  shall  attend  in  person  or  by  proxy,  on  behalf  of  the  com- 
monwealth, and  have  as  many  votes  for  the  state  on  her  stock,  as 
though  the  same  were  held  by  individuals,  as  the  law  now  limits 
in  relation  to  the  election  of  officers  in  said  bank. 

On  the  1st  of  April  1842,  at  an  adjourned  meeting  of  the  stock- 
holders of  the  bank,  it  was  resolved,  that  it  was  expedient  to  make 
an  assignment,  in  conformity  with  the  above  Act  of  Assembly ; 
and  the  mode  of  the  assignment,  as  well  as  the  duties  of  the 
assignees  were  prescribed ;  and  on  the  2d  of  April  it  was  resolved, 
that  the  shareholders,  including  the  treasurer  of  the  State  of  Penn- 
sylvania, proceed  to  nominate  and  elect  according  to  the  scale  of 
votes  prescribed  by  the  charter. 

Mr  Job  Mann,  the  state  treasurer,  attended,  and  presented  the 
following  paper : 

To  the  stockholders  of  the  Bank  of  Pennsylvania,  assembled  to 
determine  the  policy  of  making  an  assignment,  and  appointing 
'     or  electing  assignees  or  trustees,  &c.,  under  an  Act  of  Assembly 
passed  to  authorize  the  same,  on  the  29th  day  of  March  1842. 

The  undersigned,  state  treasurer  of  the  commonwealth  of  Penn- 
sylvania, attending  in  pursuance  of  said  law,  respectfully  begs 
leave  to  submit  the  following  propositions  for  the  consideration  of 
the  stockholders: 

First  protesting  that  under  the  first  section  of  said  law  he  is,  as 
state  treasurer,  authorized  to  represent  and  vote  for  3750  shares 
of  the  capital  stock  of  said  bank,  belonging  to  the  commonwealth, 
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in  the  same  manner  as  if  the  shares  were  separately  owned  by 
individuals ;  he,  nevertheless,  to  facilitate  an  amicable  arrange- 
ment, proposes  that  the  assignees,  to  be  appointed  in  conformity  to 
said  Act,  shall  be  nominated  in  the  following  manner,  to  wit :  the 
stockholders  shall  nominate  two,  the  state  treasurer  two,  and  the 
fifth  to  be  mutually  nominated  by  the  said  stockholders  and  state 
treasurer. 

Should  this  proposition  not  receive  the  approbation  of  the  stock- 
holders, then  the  undersigned  will  insist  upon  his  right  to  vote  for 
the  said  number  of  3750  shares  owned  by  the  State,  the  same 
number  of  votes  in  the  selecting  of  assignees,  as  if  said  shares 
were  owned  by  separate  individuals,  to  wit,  3750  votes. 

The  undersigned,  believing  that  the  selection  of  the  assignees 
by  the  stockholders  solely,  without  consulting  with  him,  or  allow- 
ing him  to  designate  any  of  them,  is  not  conformable  to  the  true 
intent  and  meaning  of  the  Act  of  Assembly  authorizing  the  said 
assignment,  and  is  equally  a  violation  of  the  spirit  and  letter  of 
that  law,  as  it  is  a  dangerous  encroachment  on  the  rights  of  the 
State.  And  he  further  believes  that  in  designating  assignees,  the 
legislature  never  intended  to  surrender  the  entire  control  of  the 
three-fifths  of  the  stock  owned  by  the  State,  to  the  stockholders, 
owning  but  two-fifths  thereof. 

The  undersigned  thus  viewing  his  duty,  feels  constrained  to 
assure  the  stockholders  that  he  cannot  consent  to  yield  to  the 
stockholders  any  further  agency,  in  the  selection  of  assignees,  than 
that  indicated  in  the  foregoing  propositions.  And  he  respectfully 
protests  against  their  selection  in  any  other  mode  than  one  of  the 
two  above-mentioned.  He  feels  desirous  for  a  speedy  and  amicable 
adjustment  of  this  important  business,  but  he  is  bound  by  the  high 
consideration  of  duty,  to  resist  any  improper  compromise  of  the 
rights  and  interest  of  the  State. 

The  following  resolutions  were  thereupon  passed  : 

"  Resolved,  That  it  is  the  sense  of  this  meeting,  that  the  propo- 
sition contained  in  the  state  treasurer's  communication,  for  the 
appointment  of  trustees  by  agreement,  that  the  state  treasurer 
shall  appoint  two,  and  the  stockholders  shall  elect  two,  and  that 
the  stockholders  and  treasurer  shall  mutually  appoint  the  fifth 
trustee,  is  not  in  conformity  with  the  Act  of  Assembly  of  the  29th 
of  March  1842.  And  that  the  same  cannot  be  acceded  to  by  this 
meeting. 

Resolved,  That  it  is  the  sense  of  this  meeting  that,  by  the  Act 
of  Assembly  of  the  29th  of  March  1842,  the  state  treasurer  is  enti- 
tled to  vote  in  the  choice  of  assignees,  only  the  same  number  of 
votes  which  an  individual  holding  the  same  number  of  shares 
would  be  entitled  to  vote,  as  the  law  now  limits  in  relation  to  the 
election  of  officers  in  said  bank." 

The  meeting  then  proceeded  to  nominations  and  an  election, 
and  the  tellers  made  the  following  report : 
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The  undersigned  tellers,  appointed  by  the  meeting  of  sharehold- 
ers of  the  Bank  of  Pennsylvania,  held  at  their  banking-house  on 
the  2d  day  of  April  1842,  to  receive  and  report  upon  the  number 
of  votes  given  for  trustees,  or  assignees,  of  the  said  bank,  under 
and  by  virtue  of  an  Act  of  Assembly,  entitled  "  An  Act  to  enable 
the  Bank  of  Pennsylvania  to  make  an  assignment  for  the  payment 
of  its  debts,  and  for  other  purposes,"  passed  the  29th  day  of  March 
1842,  do  report  that  the  treasurer  of  the  state  of  Pennsylvania 
appeared  in  person  and  claimed,  by  virtue  of  said  Act  of  Assem- 
bly, to  vote  on  behalf  of  the  state  of  Pennsylvania,  the  number  of 
3750  votes,  which  number  the  tellers  having  decided  the  said  trea- 
surer was  not  entitled  by  law  to  give,  but  allowing  the  said  trea- 
surer to  give  30  votes,  he  the  said  treasurer  declined  voting  and 
withdrew  his  ticket. 

We  do  therefore  certify  that  the  following  persons,  whose  names 
are  appended  to  this  report,  respectively  received  the  number  of 
votes  attached  to  their  names.  And  Joseph  Trotter,  George  Phil- 
ler,  Jacob  R.  Smith,  Robert  M.  Lewis,  John  W.  M'Grath,  having 
each  received  a  majority  of  the  whole  number  of  votes,  were  duly 
elected  trustees,  or  assignees,  under  said  Act  of  Assembly. 

In  testimony  whereof  we  do  hereunto  set  our  hands  this  2d  day 
of  April  1842. 

Whereupon  the  chairman  declared  the  following  named  gentle- 
men duly  elected  trustees,  in  conformity  with  the  Act  of  Assembly 
passed  the  29th  of  March  1842,  viz. 

JOSEPH  TROTTER,        ROBERT  M.  LEWIS, 
GEORGE  PHILLER,        JOHN  W.  M'GRATH. 
JACOB  R.  SMITH, 

Copy  of  Vote  Offered  and  Rejected. 

As  state  treasurer,  I  vote  for  the  following  trustees,  or  assignees, 
for  the  Bank  of  Pennsylvania,  to  be  elected  under  the  Act  of  29th 
of  March  1842,  to  wit : 

1.  Joseph  Trotter,  ^    „ 

2.  George  Philler,  For  e/ch  3750  votes  being  one 

3.  Hon  James  M.  Porter,  I  7°g  .for  ea,ch,  sh?r*  ofuthe  St°ckf 

4.  Dr.  George  M'Clellan,       held  in  said  bank  by  the  state  of 

5.  John  W.  M'Grath.        J   Pennsylvania. 

JOB  MANN,  State  Treasurer. 

Johnson,  (attorney-general),  for  the  plaintiff,  contended,  that  the 
State  had  a  right  to  3750  votes  in  the  choice  of  assignees,  under 
the  first  section  of  the  Act  of  Assembly,  as  the  State  stood  in  the 
same  situation  as  so  many  individuals  holding  shares  to  that 
amount. 

Chester  and  Meredith,  contra,  insisted  that  the  State  was  in  the 
situation  of  a  single  individual,  holding  the  same  number  of  votes, 
and  could  have  no  more  than  30  votes. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — We  have  seldom,  if  ever,  found  the  language  of 
legislation  so  devoid  of  certainty  as  in  the  proviso  before  us. 
"  Provided,"  it  is  said,  "  that  in  the  election,  or  nomination,  of 
trustees,  assignees,  and  all  other  officers,  which  may  be  elected  to 
close  the  affairs  of  said  bank,  or  otherwise,  the  State  Treasurer 
shall  attend,  in  person  or  by  proxy,  on  behalf  of  the  Common- 
wealth, and  have  as  many  votes  for  the  State  on  her  stock  as  though 
the  shares  of  the  same  were  held  by  individuals,  as  the  law  now 
limits  in  relation  to  the  election  of  officers  of  said  bank."  The 
limitation  referred  to,  is  in  the  first  of  the  fundamental  articles  of 
the  original  Act  of  incorporation ;  and  it  prescribes  a  scale  of  votes 
in  an  inverted  ratio  of  progression  from  one  to  thirty,  in  propor- 
tion to  the  number  of  shares  held  by  the  voter.  From  the  words 
of  the  proviso,  it  is  clear  that  it  was  not  intended  to  measure  the 
right  of  the  State  by  that  which  a  single  transferree  of  her  shares 
would  have ;  for  the  proviso,  to  express  that  intent,  would  direct 
that  she  have  as  many  votes  on  her  shares  as  if  they  were  held  by 
an  individual,  and  not  by  individuals,  as  the  word  is.  Had  that 
been  the  intent,  it  would  have  been  easy  to  say  so.  On  the  other 
hand,  it  is  as  clear  that  there  was  no  design  to  give  her  a  vote  for 
each  of  her  shares,  as  if  each  were  held  by  a  different  owner ;  for 
to  carry  it  out  would  not  have  required  a  reference  to  the  gra- 
duated scale.  Indeed,  such  a  reference  would  have  been  idle, 
because  the  number  of  votes  supposed  to  have  been  intended, 
would  have  exceeded  the  extent  of  the  scale  a  hundred  fold.  Her 
pretensions,  therefore,  and  those  of  the  other  stockholders  to  have 
the  exclusive  management  of  the  assets  of  the  bank,  in  exclusion 
of  each  other,  are  equally  unfounded.  What,  then,  is  to  be  done? 
It  would  be  easy,  by  an  imaginary  distribution,  to  place  the  State's 
shares  in  the  hands  of  individuals,  in  such  proportions  as  would 
produce  any  number  of  votes,  even  by  an  application  of  the  scale, 
which  might  be  requisite  to  give  either  side  a  preponderance;  but 
it  certainly  was  not  intended  to  give  this  court,  as  the  interpreter 
of  the  proviso  in  the  last  resort,  a  power  to  control  the  event ; 
and  without  assuming  such  a  power,  we  are  unable  to  arrive  at 
any  satisfactory  conclusion.  We  are  constrained,  therefore,  to 
say  that  no  valid  election  has  been  held,  and  that  none  can  be  held 
without  further  legislation.  It  is  fortunate  that  no  serious  incon- 
venience will  follow  from  this,  as  the  requisite  explanation  will 
doubtless  be  given  at  the  adjourned  session  of  the  legislature. 
For  the  present,  then,  the  case  stated  must  be  withdrawn. 

Case  stated  withdrawn, 
m.  — 23 
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Bonnel  against  Brotzman, 

An  indenture  dated  November  1823,  bound  the  apprentice  for  14  years  and  23 
days  from  that  date.  Held,  it  was  prima  facie  evidence  that  the  apprentice  con- 
tinued a  minor  in  1836. 

The  relation  of  master  and  apprentice,  until  dissolved  by  the  Quarter  Sessions, 
cannot  be  questioned  in  a  suit  by  the  master  for  harbouring  his  apprentice  under 
the  Act  of  29th  September  1770. 

ERROR  to  the  Common  Pleas  of  Monroe  county. 

This  was  an  action  of  debt  brought  by  Philip  Brotzman  against 
Jacob  Bonnel  and  Solomon  Westbrook,  (the  former  of  whom  only 
was  served  with  the  process,)  to  recover  the  penalty  given  by  the 
Act  of  29th  September  1770,  for  harbouring,  concealing  and  enter- 
taining one  John  Houser,  the  apprentice  of  Brotzman,  the  plain- 
tiff. A  verdict  for  the  plaintiff  was  rendered  in  the  court  below, 
for  the  sum  of  $387.67,  and  Bonnel  sued  out  this  writ  of  error. 
The  plea  below  was  nil  debet. 

The  plaintiff  below,  on  the  trial,  proved  and  read  in  evidence 
the  indenture  executed  on  the  8th  November  1823,  by  which  John 
Houser,  by  and  with  the  consent  of  his  mother,  as  testified  by  her 
signing  as  a  witness,  put  himself  apprentice  to  Philip  Brotzman, 
weaver,  to  learn  his  art,  trade  and  mystery,  to  serve  him  from 
that  date  for  and  during  the  full  end  and  term  of  14  years  and  23 
days  next  ensuing.  The  instrument  was  witnessed  by  the  mother, 
and  acknowledged  on  the  same  day  before  a  justice  of  the  peace. 
See  5  Whart.  128. 

The  plaintiff  gave  evidence,  among  other  things,  that  in  August 
1836,  Houser  left  him  without  his  consent,  and  was  employed  by 
the  defendant  on  a  job  of  work  on  the  Lehigh.  The  defendant  was 
told  that  Houser  was  an  apprentice,  and  had  left  his  master,  who 
had  followed  him  as  far  as  Stroudsburg,  and  told  the  name  of  his 
master  (Brotzman).  The  defendant  said  it  was  a  pity  such  a  boy 
as  Houser  should  have  a  master.  The  defendant  was  also  heard 
teasing  him  about  coming  away  from  the  constable.  The  plain- 
tiff further  proved  his  sending  for  Houser,  who  wanted  to  go  away, 
but  the  defendant  said  he  should  stay  with  him,  and  if  Brotzman 
troubled  him,  he  would  clear  him  for  $20.  Houser  then  stayed. 
Two  of  the  plaintiff's  witnesses,  Henry  Smith  and  Jacob  Cramer, 
stated  that  Houser  was  a  good  weaver. 

The  defendant  gave  evidence  for  the  purpose  of  showing  the 
plaintiff's  consent  to  Houser's  going  to  work  on  the  Lehigh. 

The  defendant  offered  to  prove,  that  Houser  was  employed  half 
his  time,  or  nearly  half,  in  farming,  working  at  tanning,  and  other 
business  for  the  plaintiff,  not  mentioned  in  the  indenture,  and  that 
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the  plaintiff  did  not  clothe  and  school  the  apprentice,  nor  keep  or 
perform  any  of  his  covenants  mentioned  in  the  indenture.  The 
offer  was  made  for  the  purpose  of  showing  that  the  plaintiff  was 
not  entitled  to  the  services  of  Houser  as  an  apprentice  at  the  time 
he  left  him,  as  well  as  for  the  purpose  of  showing  that  the  appren- 
tice's services  as  a  weaver  were  not  valuable  to  the  plaintiff;  and 
to  contradict  the  evidence  of  Smith  and  Cramer.  The  plaintiff 
objected,  and  the  court  sustained  the  objection,  fexcept  so  far  as 
the  evidence  went  to  contradict  the  evidence  of  the  apprentice 
being  a  good  weaver,  or  understanding  his  business ;  but  rejected 
that  of  the  plaintiff's  non-performance  of  the  covenants,  or  employ- 
ing him  in  other  business.  Any  evidence  to  contradict  Smith  and 
Cramer  was  admitted.  The  defendant  excepted. 

The  defendant  called  other  witnesses,  among  whom  was  Houser, 
the  apprentice ;  and  the  court  (Jessup,  President)  charged  as  fol- 
lows : 

The  Act  of  Assembly  under  which  this  action  is  brought,  is  one 
of  great  importance  to  the  community,  and  as  it  is  now  presented 
to  the  court  for  some  general  considerations  by  the  course  of 
argument,  the  court  call  the  attention  of  the  jury  to  the  preamble 
of  the  Act,  which  clearly  sets  forth  the  evils  its  provisions  were 
designed  to  remedy.  As  the  mechanical  business  of  the  country 
has  increased,  so  has  the  importance  of  this  law,  regulating  the 
relation  between  master  and  apprentice,  defining  the  duties  and 
protecting  the  rights  of  each,  increased.  At  this  time  the  mani- 
fest wisdom  of  its  provisions  calls  upon  the  court  to  give  to  it  its 
proper  effect.  That  section  of  the  statute  under  which  the  plain- 
tiff brings  this  suit  is  penal  and  to  be  construed  strictly.  Under 
it,  in  order  to  entitle  himself  to  your  verdict,  it  is  necessary  he 
should  prove 

1.  That  he  had  a  valid  indenture  of  apprenticeship,  under  which 
the  relation  of  master  and  apprentice  subsisted  between  him  and 
John  Houser,  at  the  time  of  the  harbouring  and  entertaining  com- 
plained of. 

2.  That  knowing  him  to  be  the  apprentice  of  the  plaintiff,  the 
defendant  harboured  or  entertained  him. 

3.  That  such  harbouring  or  entertaining  was  against  or  with- 
out the  consent  of  the  plaintiff. 

If,  from  the  evidence  the  jury  believe  the  plaintiff  has  proved 
these  three  points,  he  will  be  entitled  to  a  verdict  at  the  rate  of 
twenty  shillings  per  day  for  each  day  he  so  harboured  or  enter- 
tained him. 

Upon  the  first  point  the  defendants  contend  that  there  is  no 
proof  that  Houser  was  a  minor  at  the  time  he  was  in  the  employ- 
ment of  defendants.  The  indenture  was  only  binding  during  the 
minority  of  the  apprentice ;  but  in  the  absence  of  other  proof,  as 
between  the  parties,  the  statements  in  the  indenture  will  be  suf- 
ficient primd  facie  evidence  that  he  was  still  a  minor.  This 
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indenture,  then,  was  binding  and  valid  until  the  term  mentioned 
in  it  expired. 

As  to  the  second  point.  The  evidence  is  that  Logan  told  Bon- 
nel in  September  1836,  the  first  week  of  that  month  he  thinks,  that 
Houser  was  the  apprentice  of  Brotzman.  If  you  believe  this  wit- 
ness, then  at  that  time  Bonnel  had  knowledge,  within  the  proper 
meaning  of  the  Act,  sufficient  to  make  him  liable  for  the  penalty 
if  he  afterwards  continued  to  harbour  and  entertain  the  appren- 
tice. Information  of  a  fact  communicated  by  a  credible  person, 
is,  in  general,  sufficient  knowledge  to  visit  all  the  consequences  of 
knowing  upon  the  person  to  whom  the  communication  is  made. 
This  is  not,  as  has  been  argued,  a  question  of  notice  of  the  kind 
in  which  a  party  is  not  bound  by  the  information  given  by  one 
uninterested,  but  it  is  a  question  of  knowledge.  If  Bonnel  knew 
the  fact  of  his  being  an  apprentice,  it  is  immaterial  in  what  way 
his  information  was  obtained.  Permitting  an  apprentice  to  remain 
in  the  house,  to  tarry  and  lodge  there  without  giving  him  provi- 
sions or  employment,  would  be  to  harbour  him ;  furnishing  him  pro- 
visions, &c.  would  be  to  entertain  him.  Giving  him  employment 
and  hiring  him  to  labour,  would  embrace  both  the  designations  of 
the  statute.  Under  the  provisions  of  this  Act,  it  was  the  duty  of 
Bonnel,  as  soon  as  he  discovered  that  Houser  was  an  apprentice, 
to  discharge  him  from  his  service ;  if  he  failed  to  do  so,  from  that 
time  he  became  liable  to  the  penalty  prescribed.  The  evil  com- 
plained of  in  this  case  is  that  for  remedy  of  which  this  law  was 
enacted. 

The  defendants'  counsel  have  argued  some  points  to  the  court 
upon  which  they  have  desired  their  charge  to  the  jury.  One  is  : 
—  that  as  in  this  case,  Bonnel  and  Westbrook  were  jointly  sued, 
and  Bonnel  only  was  sued  with  process,  and  this  suit  being  against 
him  alone,  the  plaintiff  can  recover  only  for  such  time  as  Bonnel 
alone  employed  the  apprentice.  The  court  reply  that  it  is  in  evi- 
dence that  Bonnel  and  Westbrook  were  partners,  and  that  Houser 
was  employed  upon  their  job  on  Lehigh,  and  without  saying  whe- 
ther Westbrook,  if  he  had  no  knowledge  of  the  apprentice  being 
there,  would  be  liable ;  yet  the  fact  that  he  was  joined  in  the  sum- 
mons, would  not  prevent  the  plaintiff  recovering  against  Bonnel 
for  the  time  he  knowingly  had  him  in  his  service.  This  action  is 
founded  in  tort  and  not  in  contract,  as  the  case  cited  by  defend- 
ant's counsel,  from  7  T.  R.  253,  is  said  to  be,  and  it  is  well  settled 
that  in  torts  you  may  recover  against  some  defendants,  while  no 
cause  of  action  is  made  out  against  others.  Two  being  sued  for 
this  penalty  could  not  plead  in  abatement  that  others  were  jointly 
liable  with  them  to  the  same  penalty. 

The  only  other  point,  not  before  sufficiently  answered  is  this : 
That  the  words  "  any  such  apprentice"  in  the  4th  section  of  the 
Act  under  which  this  suit  is  brought,  refer  to  an  apprentice 
absconding  from  the  county  in  which  his  master  lives,  and  that 
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as  in  this  case,  the  apprentice  remained  in  this  county,  his  master 
living  here,  the  plaintiff  cannot  recover.     This  objection  is  invalid. 
The  words  "  such  apprentice"  refer  to  apprentices  who  are  bound 
by  indenture  according  to  the  provisions  of  the  law. 
Errors  assigned  : 

1.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 

2.  In  submitting  the  question,  whether  the  indenture  of  appren- 
ticeship was  a  valid  one  to  the  jury,  and  in  saying  that  the  state- 
ments in  the  indenture  were  sufficient  prima  facie  evidence  that 
John  Houser  was  a  minor,  &c. 

3.  In  all  that  they  said  in  regard  to  Bonnel  having  knowledge 
that  Houser  was  an  apprentice. 

4.  In  answering   the   points   propounded   by  the  defendant's 
counsel. 

5.  The  whole  tenor  of  the  charge  was  not  warranted  by  the 
evidence  in  the  cause,  and  was  calculated  to  mislead  the  jury  as 
to  the  law  and  the  facts  of  the  case. 

Brodhead,  for  the  plaintiff  in  error. 
Ihrie  and  Porter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  evidence  offered  and  rejected  by  the  court, 
seems  to  have  been  irrelevant  in  this  suit.  If  the  plaintiff  had 
broken  his  covenants  with  the  apprentice,  the  apprentice  might 
have  applied  to  the  Court  of  Quarter  Sessions  for  his  discharge 
from  the  indenture ;  but  till  then,  it  was  binding  on  both  parties. 
It  was  not  a  matter  in  which  a  third  person  could  interfere 
between  the  master  and  apprentice,  collaterally,  to  justify  a  vio- 
lation of  the  provisions  of  the  Act  of  Assembly. 

The  first  error  assigned  in  the  charge  of  the  court,  has  been 
waived  on  the  argument  here. 

The  second  error  in  the  charge  is  not,  in  our  opinion,  substan- 
tiated. That  the  apprentice  continued  a  minor  in  1836,  was 
fairly  inferrible  from  the  circumstance  stated  in  the  indenture  of 
his  being  bound  in  November  1823,  for  14  years  and  23  days, 
which  would  not  expire  until  the  1st  of  December  1837.  No 
minor  can,  by  the  provisions  of  the  Acts  of  Assembly,  be  bound 
as  an  apprentice  longer  than  till  the  age  of  21.  The  presumption 
is,  that  acts  judicially  performed,  as  this  was,  before  a  magistrate 
acting  under  authority  of  law,  are  rightfully  performed  till  the 
contrary  is  shown.  It  lay  upon  the  defendant  to  rebut  this  pre- 
sumption by  showing,  if  he  could,  that  the  apprentice's  minority 
had  expired.  Against  an  aggressor  on  the  rights  of  another, 
possession  alone  is  prima  facie  evidence  of  title.  On  the  same 
principle,  the  relation  between  the  master  and  servant,  as  it 
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existed   under   and  by  virtue  of  the   indenture,   was   evidence 
against  an  aggressor  till  he  overthrew  it  by  other  proof. 

3.  The  knowledge  of  the  defendant  seems  to  have  been  demon- 
strated by  very  strong  evidence,  and  the  court  below  left  it  as  a 
fact  to  the  jury.  Express  notice  was  given,  and  it  was  also  in 
proof,  that  the  defendant  dissuaded  the  apprentice  from  returning 
to  his  master,  and  encouraged  him  to  continue  in  his  employ. 

We  perceive  no  error  in  any  answer  of  the  court,  or  in  the 
charge  to  the  jury. 

Judgment  affirmed. 


Postens  against  Postens. 

A  recovery  in  our  form  of  ejectment  is  conclusive  of  the  plaintiff's  right  to  the 
profits  which  accrued  in  the  interval  between  such  recovery  and  a  subsequent 
recovery  by  the  adverse  party. 

It  seems,  the  refusal  of  the  court  below  to  give  a  preference  of  trial  to  a  cause 
lower  on  the  list,  is  not  assignable  for  error  where  there  is  no  violation  of  a  plain 
legal  right* 

THIS  was  an  action  of  trespass,  brought  in  the  Common  Pleas 
of  Monroe  county  by  the  defendant  in  error,  William  Postens, 
against  the  plaintiff  in  error,  James  Postens,  for  the  recovery  of 
mesne  profits  of  land,  for  which  he  had  brought  an  action  of 
ejectment  against  James  Postens,  and  obtained  a  verdict  and 
judgment. 

The  suit  was  brought  on  the  8th  of  July  1839,  of  September 
term  1839,  No.  12.  On  the  19th  of  August  1839,  James  Postens 
brought  an  action  of  ejectment  to  September  term  1839,  No.  23. 
against  William  Postens  and  Charles  Postens,  his  tenant  in  pos- 
session, for  the  recovery  of  the  same  premises. 

Both  causes  being  upon  the  trial  list,  upon  the  calling  of  the 
list  at  May  term  1841,  May  llth  1841,  the  counsel  for  the  plain- 
tiff in  error  moved  the  court  to  postpone  this  cause  until  the 
ejectment  No.  23,  September  term  1839,  for  the  same  premises 
between  the  same  parties,  should  be  disposed  of.  The  court 
refused  the  motion  and  directed  the  cause  to  proceed,  and  a  ver- 
dict was  rendered  for  plaintiff  below  for  $338.37. 

At  the  same  term,  the  ejectment  No.  23,  September  term  1839. 
was  tried,  and  verdict  for  plaintiff  in  error. 

The  defendant  sued  out  this  writ  of  error,  and  assigned  for 
error,  that  the  court  compelled  the  trial  of  this  cause  before  the 
ejectment  for  the  same  premises  between  the  same  parties,  then 
on  the  trial  list,  had  been  disposed  of. 
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Maxwell  and  Porter,  for  the  plaintiff  in  error. 
Hepburn  and  Ihrie,  contra. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — A  recovery  in  ejectment  while  the  action  was 
founded  on  a  fiction,  did  not  at  first  estop  the  defendant  in  tres- 
pass for  the  mesne  profits  brought  in  the  name  of  the  plaintiff's 
lessor,  from  contesting  his  title  to  the  possession  during  the  time 
in  which  the  profits  had  accrued,  because  the  lessor  was  not  a 
party  on  the  record,  and  therefore  could  not  have  the  benefit  of 
an  estoppel  from  it.     Neither  was  he  concluded  by  a  judgment 
against  his  lessee,  who  was  the  legal  plaintiff;  and  therefore  it 
was,  and  not  for  anything  peculiar  to  the  nature  of  an  action  for 
land  in  the  abstract,  that  the  loser  might  renew  the  contest  toties 
quoties.     But  as  regards  the  action  for  mesne  profits,  it  afterwards 
came  to  be  settled  by  Lord  Mansfield  in  Jlslin  v.  Parkin,  (2  Burr. 
667),  that  the  technical  effect  of  the  fiction  is  to  be  disregarded, 
and  the  lessor  of  the  plaintiff  treated  as  the  legal  party.     The 
consequence  was,  that  though  a  discomfited  defendant  might  resort 
to  another  ejectment  for  the  determination  of  the  title  prospec- 
tively,  he  was  not  at  liberty  to  contes  this  adversary's  title  to  the 
mesne  profits,  which  accrued  during  the  period  of  the  demise  laid 
in  the  previous  suit,  whether  the  action  for  those  profits  were 
brought  in  the  claimant's  own  name,  or  in  that  of  the  fictitious 
lessee.     Thus  stood  the  matter  at  the  common  law ;  and  it  has 
always,  I  believe,  been  considered  that  our  statute,  which  stripped 
the  action  of  its  fiction,  does  not  touch  the  substantial  consequences 
which  arose  from  the  peculiarity  of  its  form.     Thus,  though  the 
actual  parties  are  brought  by  it  face  to  face  on  the  record,  and 
though  the  writ  which  it  prescribes  is  in  substance  a  writ  of  right, 
yet  no  estoppel  is  created  by  the  judgment;  and  it  is  only  by  a 
supplemental  statute  that  even  a  qualified  limitation  is  affixed  to 
the  right  of  the  parties  to  renew  the  contest.     And  thus,  too, 
though  the  writ  contains  no  demand  of  damages  to  bring  it  for- 
mally within  the  purview  of  the  statute  of  Gloucester,  costs  have 
continued  to  be  taxed  in  the  action  as  they  had  been  before.    Why, 
then,  should  not  a  recovery  in  it  continue  to  be  an  estoppel  where 
it  had  been  so  before,  especially  when  the  machinery  which  once 
was  thought  to  stand  in  the  way  of  that  consequence,  has  been 
removed  1    It  is  true  that  no  term  is  now  demanded  as  a  specific 
subject  of  recovery ;  but  there  is  a  term  existing  between  the  time 
of  recovery  and  the  suing  out  of  the  writ  which  is  covered  by  the 
action,  and  during  which  the  plaintiff's  right  to  recover  is  estab- 
lished by  the  judgment.   There  is  no  reason,  then,  why  a  recovery 
in  our  form  of  ejectment  should  not  be  conclusive  of  the  plaintiff's 
right  to  the  profits  which  accrued  in  that  interval ;  and  such,  I 
have  always  understood,  has  been  the  sense  of  the  profession. 
Indeed,  a  concession  of  the  principle  was  the  foundation  of  the 
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defendant's  motion  which  is  the  subject  of  error  here.  Had  the 
court,  therefore,  postponed  the  trial  of  this  action  of  trespass  to 
give  the  defendant  an  opportunity  to  undermine  the  foundation 
of  it  by  a  counter  recovery  in  another  ejectment,  it  would  not,  in 
any  event,  have  benefited  him ;  for  such  a  recovery,  as  it  could  not 
have  reversed  or  abated  the  previous  judgment,  would  not  have 
nad  the  desired  effect.  But  if  all  this  were  otherwise,  we  would 
be  at  a  loss  to  see  how  it  could  give  him  a  priority  of  trial.  Even 
if  the  rights  acquired  by  the  previous  recovery  were  liable  to  be 
made  the  sport  of  chance,  still  the  chances  of  the  trial  list  were 
adverse  to  the  pretensions  of  him  who  insisted  on  a  supposed  right 
to  have  the  first  cast  of  the  dice ;  and  the  maxim  of  prior  in  tern- 
pore,  potior  in  jure,  might,  in  a  peculiar  sense,  have  been  applied 
to  his  case.  At  all  events,  we  see  no  violation,  in  it,  of  a  plain 
legal  right  which  alone  gives  a  title  to  redress  by  writ  of  error. 

Judgment  affirmed. 


Commonwealth  against  Bank  of  Pennsylvania. 
In  Equity. 

The  plaintiff's  bill  charged,  that  the  defendants  were  depositors  and  trustees 
for  the  plaintiff  of  large  sums  of  public  moneys,  which  they  threatened  to  apply 
to  their  own  use,  and  that  they  had  misapplied  and  converted  to  their  own  use 
large  portions  thereof,  and  prayed  an  injunction  to  restrain  them  from  paying  out 
said  trust  moneys,  or  assigning  any  of  their  effects,  on  which  an  injunction  issued 
after  notice,  and  without  objection.  Afterwards,  by  consent,  the  defendants  were 
allowed  to  pay  to  the  use  of  the  plaintiff  the  amount  deposited  and  the  current 
expenses  of  the  Bank,  without  prejudice.  The  defendants,  some  time  after,  filed 
their  answer,  denying  that  they  were  trustees,  and  that  they  had  received  the 
moneys  otherwise  than  as  deposits  in  the  usual  course  of  business,  and  answer- 
ing the  other  parts  of  the  bill,  and  praying  a  dissolution  of  the  injunction.  An 
Act  of  Assembly  was  then  passed  to  .enable  the  defendants  to  make  an  assign- 
ment, which,  in  the  first  section,  enacted  that  such  assignment  should  be  made, 
if  approved  by  the  stockholders;  provided,  the  Commonwealth  should  have  a 
right  of  voting  in  the  election  of  assignees  proportioned  to  her  number  of  shares. 
The  other  sections  prescribed  the  duties  and  powers  of  the  assignees,  and  the 
last  section  declared,  that  before  any  assignment  should  be  made,  the  defendants 
should  pay  the  debt  due  to  the  Commonwealth.  The  stockholders  resolved  to 
assign,  and  elected  assignees,  but  the  election  was  held  void  by  the  Supreme 
Court,  in  consequence  of  the  imperfections  of  the  proviso,  in  relation  to  the  num- 
ber of  votes  the  plaintiff  was  entitled  to.  Held,  that  the  other  parts  of  the  Act 
remained  in  force  and  effect,  and  by  them  the  Commonwealth  was  secured  a 
priority  of  payment,  and  that  the  injunction  ought  not  to  be  dissolved. 

The  equity  powers  of  the  Supreme  Court  are,  as  to  individuals,  circumscribed 
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vrithin  narrow  limits  ;  but  over  corporations  they  are  general  and  unlimited,  and 
to  be  exercised  in  the  ordinary  mode  of  a  court  of  chancery. 

If  a  corporation  is  trustee,  and  the  plaintiff  has  a  priority  of  payment,  injunction 
lies  to  restrain  a  misapplication  of  their  funds. 

ON  the  31st  January  1842,  the  attorney -general,  on  behalf  of 
the  commonwealth,  filed  a  bill  against  the  defendants,  setting  forth 
that  "  The  President,  Directors  and  Company  of  the  Bank  of 
Pennsylvania,"  being  a  banking  corporation,  the  chief  place  of 
business  of  which  is  situate  in  the  city  of  Philadelphia,  established 
under  and  by  authority  of  the  laws  of  the  said  commonwealth,  is 
made  and  constituted  by  said  laws,  the  depository  of  the  public 
moneys  of  the  said  commonwealth.  That  in  pursuance  of  the 
requisitions  of  the  laws  of  the  said  commonwealth,  large  sums  of 
the  said  public  moneys  have  been  deposited  with  said  banking 
corporation  from  time  to  time,  amounting  to  the  sum  of  $800,000 
and  upwards,  which  said  sum  now  is  in  the  custody,  charge,  and 
keeping  of  the  said  "  The  President,  Directors  and  Company  of  the 
Bank  of  Pennsylvania,"  held  and  kept  in  trust  to  be  faithfully 
applied  and  paid  over  by  them  to  such  purposes  and  uses  as  the 
laws  of  said  commonwealth  direct  and  prescribe.  That  said  laws 
direct  and  prescribe,  that  the  sum  of  money  on  deposit  as  afore- 
said, shall  be  on  the  1st  day  of  February  next  ensuing,  paid  over 
and  applied  to  the  liquidation  and  discharge  of  the  semi-annual 
interest  due  by  the  said  commonwealth  on  that  day,  to  the 
respective  holders  of  the  certificates  of  loans  made  to  said  Com- 
monwealth under  authority  of  its  laws.  But  now  so  it  is,  may  it 
please  your  honours,  the  said  President,  Directors  and  Company 
of  the  Bank  of  Pennsylvania,  in  violation  of  the  said  trust  confided 
to  them,  and  intending  to  disregard  the  same,  refuse  to  comply 
with  said  requisitions  of  the  laws  of  this  commonwealth,  to  pay 
and  apply  the  said  sum  of  $800,000  and  upwards,  moneys  of  this 
commonwealth  as  aforesaid,  to  the  uses  and  purposes  designated 
by  law,  for  which  said  money  was  received.  And  as  the  said 
Ovid  F.  Johnson  charges,  threaten  and  intend  to  apply  the  said 
sum  of  money  to  their  own  use,  in  utter  disregard  of  the  obliga- 
tions and  duty  created  by  law,  and  imposed  on  them,  the  said 
defendants,  as  the  depository  of  the  public  moneys  as  aforesaid, 
unless  they  are  restrained  therefrom  by  the  immediate  injunction 
of  this  honourable  court. 

And  the  said  Ovid  F.  Johnson,  attorney-general  as  aforesaid, 
further  charges,  that  the  said  defendants  have  misapplied  and 
converted  to  their  own  use,  large  portions  of  the  public  moneys 
deposited  with  them,  on  the  trust  and  for  the  purposes  above  set 
forth,  and  that  great  loss  and  detriment  will  result  to  the  said 
commonwealth  of  Pennsylvania,  unless  all  the  real  and  personal 
estate  and  all  the  assets  of  all  sorts  and  kinds  whatsoever,  together 
with  all  books,  notes,  vouchers,  and  so  forth,  be  secured  under  the 
order  and  direction  of  the  court  in  such  manner,  and  in  the  hands 
ni. — 24  Q* 


186  SUPREME  COURT  [Philadelphia 

[Commonwealth  v.  Bank  of  Pennsylvania.] 

of  such  agents  or  officers  as  to  the  said  court  may  seem  meet.  AH 
which  actings,  doings,  and  refusals,  are  contrary  to  equity  and 
good  conscience,  and  tend  to  the  manifest  wrong  and  injury  of  the 
said  commonwealth  in  the  premises.  In  consideration  whereof, 
and  forasmuch  as  your  orator  in  behalf  of  said  commonwealth  can 
only  have  adequate  relief  in  a  court  of  equity,  where  matters  of 
this  kind  are  properly  cognizable  and  relievable,  and  in  the  mode 
now  pursued,  to  the  end  therefore,  that  the  said  President,  Direc- 
tors and  Company  of  the  Bank  of  Pennsylvania,  may,  on  their 
oaths,  to  the  best  and  utmost  of  their  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct,  and  perfect  answers  make 
to  all  and  singular,  the  matters  aforesaid,  and  that  as  fully  and 
particularly,  as  if  the  same  were  here  repeated,  and  they  and 
every  of  them  distinctly  interrogated  thereto ;  and  more  especially 
that  they  the  said  defendants  may  in  manner  aforesaid  answer 
and  state,  first,  whether  they  the  said  defendants,  did  not  receive 
on  deposit,  the  sum  of  money  aforesaid,  belonging  to  the  said  com- 
monwealth of  Pennsylvania,  to  and  for  the  trusts,  uses,  and  pur- 
poses aforesaid :  secondly,  whether  the  said  sum  of  money,  or  any 
part  of  it,  has  been  misapplied  and  converted  to  the  uses  of  the 
said  defendants,  and  if  so,  how  much.  Thirdly,  whether  they  the 
said  defendants  do  not  threaten  and  intend  to  refuse  to  pay  over 
the  said  sum  of  money  to  and  for  the  trusts  and  uses  for  which 
the  same  was  received.  And  fourthly,  whether  they,  the  said 
President,  Directors  and  Company  of  the  Bank  of  Pennsyvania, 
are  not  now  wholly  unable  and  unwilling  to  pay  to  the  said  com- 
monwealth, or  to  the  purposes  directed  by  law,  the  whole  or  any 
part  of  the  said  sum  of  money  deposited  in  the  manner  aforesaid, 
for  the  uses  aforesaid,  and  whether  the  said  commonwealth  is  not 
in  great  hazard  of  losing  the  same.  And  that  said  defendants  may 
answer  the  premises ;  and  that  a  full  and  true  account  may  be 
taken  of  every  the  said  trust  moneys,  the  sum  received  on  deposit 
by  said  defendants,  the  sum  misapplied  and  converted  to  their 
own  use.  The  property  of  all  kinds  whatsoever,  real,  personal, 
and  mixed,  in  possession  of,  and  belonging  to  said  defendants,  and 
that  they  shall  be  decreed  to  pay  the  amount  which  seems  to  be 
due  to  the  said  commonwealth  on  such  account.  And  that  in  the 
mean  time,  some  proper  persons  may  be  appointed  to  take  charge 
of  such  trust  estate,  and  effects,  and  all  the  estate  and  effects 
belonging  to  said  defendants.  And  that  said  defendants  may  be 
restrained  by  the  order  and  injunction  of  this  honourable  court, 
from  paying  out  any  of  their  said  trust  moneys,  or  any  other 
moneys,  or  from  selling,  assigning,  transferring  or  delivering  any 
of  their  real  or  personal  estate  or  effects  of  any  sort  whatsoever, 
to  or  for  any  purpose  whatsoever.  And  further  may  it  please 
your  honours,  to  grant  unto  your  orator  the  commonwealth's  writ 
of  subpoena,  &c. 

Annexed  was  an  affidavit  by  Job  Mann,  Esq.,  that  he  is  the 
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State  Treasurer  of  the  Commonwealth  of  Pennsylvania,  duly 
elected  according  to  law.  That  public  moneys  to  the  amount  of 
$800,000  and  upwards,  belonging  to  the  commonwealth,  have  been 
deposited  in  pursuance  of  law,  in  the  Bank  of  Pennsylvania,  (and 
its  branches).  That  said  public  moneys  were  to  be,  and  ought  to 
be  forthcoming  to  pay  the  semi-annual  interest  on  the  public  debt 
falling  due  on  the  1st  day  of  February,  to  wit,  to-morrow.  That 
said  deposit  was  made  on  this  trust  and  for  this  use  in  said  bank. 
That  this  deponent  has  reason  to  believe  and  does  believe  that 
said  President,  Directors  and  Company  of  the  Bank  of  Pennsyl- 
vania do  not  intend  to  pay  and  apply  said  money  thus  deposited 
to  the  uses  for  which  said  deposit  was  made,  but  that  they  do 
intend,  and  unless  restrained  therefrom  by  the  order  of  this  court, 
will  convert  the  same  to  their  own  use  or  to  other  uses  in  violation 
of  law. 

An  injunction  was  thereupon  issued,  (not  being  objected  to  by 
the  defendants),  reciting  the  allegations  of  the  bill,  and  enjoining 
the  defendants  from  paying  out  any  of  the  trust  moneys  aforesaid, 
or  other  moneys,  or  from  selling,  assigning,  transferring  or  deli- 
vering any  of  their  real  or  personal  estate  or  effects  whatsoever  to 
or  for  any  purpose  whatsoever,  until  the  hearing  of  this  cause  by 
the  court. 

On  the  14th  of  February  following,  it  was,  on  motion  of  the 
attorney-general,  ordered  that  the  injunction  in  the  above  case 
be  so  far  modified  that  the  defendants  shall  be  at  liberty  to 
pay  to  the  treasurer  of  the  commonwealth  the  amount  deposited 
with  them  by  the  commonwealth;  and  also  the  current  expenses 
of  the  bank. 

The  above  order  was  made  without  prejudice  to  the  rights  of 
either  party. 

On  the  17th  of  February,  an  answer  was  affirmed  to  and  filed, 
setting  forth  that  "  the  Bank  of  Pennsylvania  is  a  banking  institu- 
tion, duly  incorporated  and  established  by  the  laws  of  the  Com- 
monwealth of  Pennsylvania,  under  the  corporate  name  of  the 
President,  Directors,  and  Company  of  the  Bank  of  Pennsylvania ; 
and  that  the  chief  place  of  business  of  said  bank,  is  in  the  city  of 
Philadelphia. 

That  various  sums  of  money  of  said  commonwealth,  have  been 
from  time  to  time,  remitted  to,  and  deposited  with  said  defendants, 
and  that  the  sums  of  money  so  remitted  to  and  deposited  with  the 
said  defendants  by  the  said  commonwealth,  amount  to  the  sum  of 
$782,819.56,  the  whole  of  which  was  received  by  said  defendants 
in  notes  and  checks  on  other  banks,  and  more  than  one-half  thereof, 
in  notes  of,  and  checks  on  the  Girard  Bank,  in  the  city  of  Phila- 
delphia ;  that  they  have  endeavoured  to  dispose  of  as  large  a  por- 
tion of  their  Girard  Bank  funds,  as  was  in  their  power,  and  that 
there  is  still  due  to  them,  the  sum  of  $80,000  and  upwards,  from 
the  said  bank. 
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And  further  that  they  received  the  said  moneys  of  the  said 
commonwealth  to  the  amount  aforesaid  in  the  usual  course  of  their 
business,  in  the  same  manner,  upon  the  same  terms,  and  under  the 
same  obligations,  as  they  have  received  the  moneys  of  all  other 
depositors,  during  the  whole  time  of  their  existence  as  a  banking 
corporation,  and  upon  no  other  terms,  conditions,  or  obligations 
whatsoever. 

That  the  usual  course  of  the  business  of  the  said  bank  has  been, 
at  all  times,  to  use  the  deposits  made  in  said  bank,  in  the  discount 
of  notes,  the  payment  of  checks,  or  for  any  other  purpose,  which 
the  necessities  or  convenience  of  the  said  bank  might  require,  and 
to  pay  such  deposits  at  all  times  on  demand. 

That  this  mode  of  using  the  deposits  made  with  said  bank,  was 
or  ought  to  have  been  known,  and  understood  by  the  depositors, 
and  particularly  to  the  agents  of  the  commonwealth,  who  deposit- 
ed the  said  public  moneys  with  defendants,  with  the  knowledge 
that  said  bank  would  use  said  funds,  as  some  compensation  for  the 
trouble  and  expense  of  disbursing  the  same  in  the  payment  of  the 
interest  due  by  the  commonwealth  to  the  holders  of  certificates  of 
loans  made  to  said  commonwealth.  That  for  this  purpose  they 
employed  a  clerk,  with  a  salary,  purchased  books,  and  incurred 
other  expenses,  for  which  they  were  to  receive  no  remuneration  or 
compensation  from  the  commonwealth,  except  the  privilege  they 
enjoyed  of  using  the  said  funds  as  aforesaid. 

And  these  defendants  further  answering,  deny  that  they  have, 
in  violation  of  the  trust  confided  to  them,  refused  to  comply  with 
the  laws  of  this  commonwealth,  or  refused  to  pay  any  sum  or 
sums  of  money  due  by  the  said  defendants  to  the  said  common- 
wealth or  to  any  person  or  persons  whomsoever,  until  they  were 
enjoined  from  so  doing,  by  this  honourable  court. 

That  they  have  kept  a  general  account  with  the  Commonwealth 
of  Pennsylvania,  as  witlT  their  other  depositors,  and  that  they 
have  never  paid  the  interest  due  on  the  loans  made  to  the  com- 
monwealth or  other  debts  or  orders  of  the  commonwealth,  except 
when  a  draft  has  been  regularly  made  on  them  for  that  purpose, 
and  that  no  order  or  draft  has  been  received  by  them,  for  the 
balance  due  by  them  to  the  commonwealth. 

And  these  defendants  further  answering  say :  that  they  have 
received  from  the  Commonwealth  of  Pennsylvania  the  sum  of 
$782,819.56,  868,437.55  at  their  branch  at  Harrisburg,  and  82375 
at  their  branch  at  Easton,  on  deposit,  in  the  manner  and  upon  the 
terms  hereinbefore  set  forth.  That  is  to  say  :  the  commonwealth 
has  deposited  notes  of,  and  checks  on  various  banks  in  the  state 
of  Pennsylvania,  none  of  which  have  paid  any  of  their  liabilities 
in  gold  or  silver,  since  the  5th  day  of  February  last ;  and  one  of 
which,  (the  Girard  Bank),  has  recently  become  embarrassed,  and 
suspended  payment,  and  its  notes  have  entirely  ceased  to  be  cur- 
rent. For  the  deposits  thus  made  the  commonwealth  has  received 
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a  general  credit  on  the  books  of  the  respondents,  and  has  the  right 
of  drawing  for  the  amount  thereof  checks  or  drafts  for  sums  of 
money ;  but  not  checks  or  drafts  payable  in  the  particular  notes 
or  checks  whereof  the  deposit  was  composed. 

That  these  defendants  supposed  and  believed  that  the  said 
moneys  would  be  required  by  the  commonwealth  to  pay  the  inter- 
est to  become  due  on  the  1st  of  February  1842,  and  fully  expected 
and  were  prepared  to  pay  said  money,  whenever  required  to  do 
so ;  but  that  owing  to  the  failure  of  tiie  Girard  Bank,  the  refusal 
of  the  other  banks  in  the  city  of  Philadelphia  to  receive  respond- 
ents' notes,  the  loss  of  public  confidence,  and  the  unexpected  with- 
drawal of  large  sums  of  money  by  depositors  and  noteholders,  on 
three  successive  days,  immediately  preceding  the  31st  day  of 
January  1842,  they  could  not  have  paid  on  the  1st  of  February 
1842,  the  amount  due  said  commonwealth,  except  in  their  own 
notes.  That  they  have  been,  and  still  are,  earnestly  desirous  to 
relieve  the  commonwealth  from  any  inconvenience  from  their 
inability  to  pay  their  deposits  in  current  funds. 

That  they  have  mixed  the  funds  deposited  by  the  commonwealth 
with  the  funds  deposited  by  others,  and  with  their  own  funds,  in 
the  usual  course  of  business  of  this  and  all  other  banking  institu- 
tions, so  that  they  can  no  longer  be  distinguished. 

That  they  never  have  threatened  nor  refused,  nor  intended  to 
refuse,  according  to  the  allegation  in  the  said  bill,  to  pay  over  any 
sum  or  sums  of  money,  to  and  for  the  trusts  and  uses,  for  which 
the  same  were  received,  but  have  been  and  are  unable  by  reason 
of  the  causes  hereinbefore  set  forth  to  pay  the  sums  of  money 
received  from  the  commonwealth,  at  the  present  time,  or  until 
from  a  better  state  of  the  currency,  they  can  collect  their  debts, 
and  convert  their  estate  and  effects  into  money. 

That  they  have  property  more  than  sufficient  to  pay  any  sum 
or  sums  of  money  they  may  owe  to  the  commonwealth,  or  to 
others. 

And  these  respondants  further  answering,  say:  that,  to  the  best 
of  their  knowledge  and  belief,  the  said  commonwealth  is  not  in 
the  slightest  danger  of  losing  any  money  due  to  them  by  the 
defendants,  as  will  more  fully  appear  from  the  exhibit  hereunto 
annexed,  marked  (A),  setting  forth  the  estate  and  effects  of  the 
said  defendants  and  their  liabilities,  and  which  they  pray  may  be 
taken  as  part  of  their  answer. 

And  these  defendants  deny  that  they  have  in  any  way  mis- 
applied the  funds  of  the  said  Bank  of  Pennsylvania,  or  done,  or 
authorized  to  be  done,  any  act,  matter,  or  thing,  which  they  had 
not  the  right  to  do,  in  the  management  of  the  moneys,  credits,  and 
property  of  the  Bank  of  Pennsylvania ;  without  this,  that  there  is 
any  other  matter,  cause  or  thing  in  the  said  complainant's  bill  of 
complaint  contained,  material  or  necessary  for  these  defendants 
to  make  answer  unto,  and  not  herein  and  hereby  well  and  suffi- 


190  SUPREME  COURT  [Philadelphia 

[Commonwealth  v.  Bank  of  Pennsylvania,] 

ciently  answered,  confessed,  traversed,  avoided  or  denied,  is  true 
to  the  knowledge  and  belief  of  these  defendants.  All  which 
matters  and  things  these  defendants  are  ready  and  willing  to 
aver,  maintain,  and  prove,  as  this  honourable  court  shall  direct. 
And  the  defendants  humbly  pray  that  your  honourable  court  will 
dissolve  the  injunction  granted  in  this  case,  and  that  they  may  be 
hence  dismissed,  with  their  reasonable  costs  and  charges  in  this 
behalf  most  wrongfully  sustained." 

Dr.  State  of  the  Bank  of  Pennsylvania. 

Bills  discounted, $1,952,769.25 

Bonds,  Mortgages,  and  other  Special  securities, 99,725.98 

Real  Estate, 306,734.90 

Loan  to  Chesapeake  and  Delaware  Canal  Company, 12,360.00 

Stock  of  the  State  of  Pennsylvania, 370,542.00 

Other  Stocks, 83,744.00 

Post  Notes  received  from  the  Bank  of  the  United  States, 1,280,000.00 

Expenses, 5,099.48 

Due  by  Baring,  Brothers,  &  Co., 1,095.65 

"         other  Banks, 205,026.40 

Notes  of  the  Bank  of  the  United  States, 155,000.00 

"           other  Banks, 306,829.57 

Specie, 276,027.90 

$5,064,955.13 

Cr.  Tuesday  Evening,  February  1st,  1842. 

Capital  Stock, $2,500,000.00 

Contingent  Fund, 181,861.72 

Notes  in  Circulation, 324,726.09 

Post  Notes  on  time, 303,750.00 

Profit  and  Loss, 40,602.90 

Discount, , 13,202.83 

Exchange  Account, 315.19 

Unclaimed  Dividends, 9,622.20 

Interest  payable  on  Stock  of  the  Commonwealth  of  Pennsylvania,  34,475.58 

Reimbursements  on           "                      "                          "  125.30 

Due  to  other  Banks, 390,394.19 

Due  to  Depositors,  including  $109,500,  received  from  the  Trustees 
of  the  United  States  Bank,  on  account  of  the  Post  Notes  held 
by  this  Bank,  and  $853,632.11,  to  the  credit  of  the  Common- 
wealth of  Pennsylvania, 1,286,179.13 

$5,064,955.13 

Whilst  these  proceedings  were  pending,  the  Legislature,  on  the 
29th  of  March  1842,  passed  an  Act  of  Assembly,  entitled 

An  Act  to  enable  the  Bank  of  Pennsylvania  to  make  an  assign- 
ment for  the  payment  of  its  debts  and  for  other  purposes : 

SECTION  1  Enacted  that  if  the  Stockholders  of  the  Bank  of 
Pennsylvania  at  an  adjourned  meeting  or  any  general  meeting 
called  by  the  directors  or  holden  in  pursuance  of  their  charter 
shall  decide  by  a  majority  of  the  votes  then  and  there  present  or 
represented  according  to  the  scale  of  votes  allowed  at  elections  of 
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directors  that  it  is  expedient  for  the  said  bank  to  make  a  general 
assignment  of  the  real  and  personal  estate  of  the  said  corporation 
to  trustees  for  the  payment  or  securing  the  payment  of  the  debts 
of  the  same  and  shall  moreover  by  a  like  vote  elect  three  or  more 
trustees  for  that  purpose  it  shall  be  the  duty  of  the  directors  of 
the  said  bank  in  the  corporate  name  and  under  the  corporate  seal 
of  the  President  Directors  and  Company  of  the  Bank  of  Pennsyl- 
vania forthwith  to  make  such  an  assignment  and  to  do  all  such 
acts  as  shall  be  necessary  to  carry  the  same  into  full  effect.  Pro- 
vided That  in  the  election  or  nomination  of  trustees  assignees  and 
all  other  officers  which  may  be  elected  to  close  the  affairs  of  said 
bank  or  otherwise  the  state  treasurer  shall  attend  in  person  or  by 
proxy  on  behalf  of  the  commonwealth  and  have  as  many  votes 
for  the  state  on  her  stock  as  though  the  shares  of  the  same  were 
held  by  individuals  as  the  law  now  limits  in  relation  to  the  elec- 
tion of  officers  in  said  bank 

SECTION  2  That  the  said  assignment  so  made  as  aforesaid  shall 
be  deemed  and  taken  to  invest  immediately  in  the  trustees  and 
their  successors  all  the  estate  real  and  personal  of  the  said  corpo- 
ration upon  the  trusts  of  the  said  assignment  which  trust  shall  be 
settled  by  the  board  of  directors  and  approved  of  by  the  stock- 
holders at  a  general  meeting  and  that  so  much  of  any  law  of  this 
commonwealth  as  requires  securities  from  the  trustees  or  assignees 
or  any  inventory  or  appraisement  of  the  estate  assigned  be  and 
the  same  is  hereby  dispensed  with  in  the  case  of  such  an  assign- 
ment and  the  board  of  directors  shall  be  authorized  to  take  such 
security  as  they  shall  deem  proper  in  the  case 

SECTION  3  It  shall  be  lawful  for  the  said  stockholders  at  such 
meeting  and  by  such  vote  as  aforesaid  to  give  to  the  said  trustees 
such  powers  over  the  assigned  estate  and  effects  as  they  may  deem 
expedient  not  inconsistent  with  the  said  trust  for  the  payment  or 
securing  the  payment  of  the  debts  of  the  corporation  in  the  man- 
ner aforesaid  and  also  to  impose  such  regulations  upon  them  in 
regard  to  the  manner  of  executing  the  trusts  keeping  and  render- 
ing accounts  of  the  same  and  making  dividends  among  the  credi- 
tors and  in  regard  to  the  responsibilities  of  the  trustees  and  their 
compensation  or  allowance  and  also  in  regard  to  the  expenses  of 
the  trust  as  they  may  deem  right  all  of  which  powers  regulations 
and  provisions  shall  be  introduced  into  said  assignment.  Provided 
That  the  said  trustees  or  any  trustees  or  assignees  appointed  in 
pursuance  of  the  provisions  of  this  Act  for  the  payment  or  secur- 
ing the  payment  of  all  or  any  portion  of  the  debts  of  said  bank 
shall  receive  in  payment  of  debts  due  to  the  said  bank  or  to  them 
as  trustees  at  par  the  notes  or  other  evidences  of  debt  issued  or 
created  by  said  bank  and  also  the  checks  of  depositors 

SECTION  4  The  trustees  so  elected  shall  hold  their  office  until  the 
1st  Monday  in  February  next  and  until  other  trustees  shall  be 
elected  in  their  stead  and  it  shall  be  lawful  for  the  said  stockhold- 
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ers  on  the  said  day  by  a  like  vote  to  choose  the  same  or  other 
persons  to  act  as  trustees  as  aforesaid  for  another  year  and  until 
others  shall  be  chosen  in  their  place  and  so  on  from  year  to  year 
so  long  as  the  said  trust  shall  continue  and  is  completely  executed 

SECTION  5  The  said  stockholders  on  the  1st  Monday  in  Febru- 
ary in  each  year  shall  be  authorized  in  manner  aforesaid  to  choose 
new  trustees  in  the  place  of  all  or  any  of  the  existing  trustees  or 
to  fill  any  vacancies  And  it  shall  be  the  duty  of  the  trustees 
whose  place  shall  be  supplied  in  the  trust  together  with  any  con- 
tinuing in  the  same  to  execute  such  instrument  as  shall  vest  the 
trust  estate  and  effects  in  all  the  trustees  who  are  to  act  in  the 
trust  for  the  ensuing  year 

SECTION  6  The  corporate  powers  of  the  said  bank  shall  not- 
withstanding the  said  assignment  be  and  continue  in  full  force 
save  and  except  that  it  shall  not  exercise  the  banking  privileges 
of  loaning  money  or  issuing  notes  or  bills  until  all  the  debts  and 
liabilities  of  the  bank  called  for  shall  be  fully  discharged  or 
secured  to  the  satisfaction  of  the  creditors  of  said  bank.  When 
the  said  trustees  or  the  survivors  or  survivor  of  them  shall  re- 
assign and  set  over  all  the  trust  estate  and  effects  remaining  in 
their  hands  to  the  President  Directors  and  Company  of  the  Bank 
of  Pennsylvania.  Provided  always  That  so  much  of  the  sixth  sec- 
tion of  the  Act  entitled  an  Act  to  provide  for  the  resumption  of 
specie  payments  &c  passed  the  12th  day  of  March  1842  as  pro- 
vides for  a  stay  of  execution  upon  judgments  thereafter  obtained 
in  favour  of  certain  banks  therein  referred  to  shall  not  be  deemed 
or  taken  to  apply  to  the  said  bank 

SECTION  7  In  case  the  said  bank  should  make  a  voluntary  assign- 
ment under  this  Act  or  any  law  now  in  force  or  by  virtue  of  the 
order  decree  or  judgment  of  any  court  in  this  commonwealth  then 
and  in  that  event  the  state  treasurer  shall  appoint  some  suitable 
person  in  the  said  bank  as  "  Commissioner  of  Loans"  and  all  the 
powers  and  duties  which  by  the  tenth  section  of  the  Act  of  the 
13th  day  of  March  1830  entitled  an  Act  to  authorize  a  loan  to 
defray  the  expenses  of  the  Pennsylvania  canal  and  railroad  and 
to  continue  for  a  further  time  an  Act  to  incorporate  the  subscri- 
bers to  the  Bank  of  Pennsylvania  and  for  other  purposes  shall  be 
vested  in  the  person  so  appointed  and  be  performed  by  him  and 
all  the  stock  that  has  been  created  by  any  law  or  that  shall  here- 
after be  created  shall  be  issued  and  transferred  by  said  Commis- 
sioner of  Loans  in  as  full  and  ample  manner  as  they  are  now 
transferred  by  the  said  bank 

SECTION  8  And  the  said  Commissioner  of  Loans  shall  keep  his 
office  in  the  city  of  Philadelphia  and  of  such  commissioner  and  all 
the  expenses  of  said  office  and  the  regular  transfers  shall  be  paid 
by  the  said  bank  quarterly  in  such  sum  as  the  state  treasurer 
shall  fix  and  the  tenth  section  of  the  Act  mentioned  in  the  pre- 
ceding section  of  this  Act  is  hereby  repealed. 


March  1842.]  OF  PENNSYLVANIA.  193 

[Commonwealth  v.  Bank  of  Pennsylvania.] 

SECTION  9  Before  any  assignment  is  or  shall  be  made  under  any 
of  the  provisions  of  this  Act  by  the  Bank  of  Pennsylvania  aforesaid 
said  bank  by  an  assignment  duly  executed  shall  deliver  up  and 
transfer  to  the  state  treasurer  such  bonds  notes  bills  receivable  or 
such  other  evidences  of  debt  as  shall  appear  a  sum  sufficient  to 
pay  the  amount  said  bank  is  now  indebted  to  the  commonwealth 
for  any  money  that  has  been  deposited  in  said  bank  by  the  state 
treasurer. 

On  the  construction  of  the  first  section  of  this  Act,  a  contest  arose 
which  was  determined  by  the  opinion  of  this  court,  delivered  on 
the  18th  April  1842.  (Ante,  177.)  The  defendants,on  the27th  April 
1842,  moved  to  dissolve  the  injunction,  which  the  plaintiffs  opposed. 

The  case  was  argued  by  Chester  and  Meredith,  in  support  of 
the  motion ;  and 

Johnson,  attorney-general,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  equity  powers  of  our  courts  in  respect  to 
individuals,  are  circumscribed  within  a  limited  sphere,  as  we  had 
occasion  to  point  out  in  the  case  of  Gilder  v.  Merwin,  (6  Wkarton 
522);  but  over  corporations  their  equity  jurisdiction  is  general  and 
unlimited:  for  by  the  13th  section  of  the  Act  of  16th  June  1836, 
the  Supreme  Court  and  the  several  Courts  of  Common  Pleas  have 
the  jurisdiction  and  powers  of  a  Court  of  Chancery,  as  far  as 
relates  to  the  supervision  and  control  of  all  corporations,  other 
than  those  of  a  municipal  character,  and  unincorporated  societies 
or  associations  and  partnerships.  This  gives  the  court  all  the 
powers  and  jurisdiction  of  a  Court  of  Chancery  over  corporations, 
to  be  exercised  in  the  ordinary  mode  in  which  a  Court  of  Chancery 
acts,  whether  by  bill,  injunction  or  otherwise,  as  the  equity  of  the 
case  may  require.  If,  in  the  present  instance,  the  funds  of  the 
State  were  held  by  the  defendants  as  their  trustee,  and  the  State 
has  a  priority  of  payment  out  of  the  assets  of  the  bank,  in  prefer- 
ence to  others,  then  an  injunction  to  prevent  the  defendants  from 
applying  those  assets,  otherwise  than  in  discharge  in  the  first 
instance  of  the  claim  of  the  State,  would  be  a  proper  proceeding 
until  a  hearing  and  decree  upon  the  prayer  of  the  bill.  I  agree, 
as  was  intimated  in  Gilder  v.  Merwin,  that  such  a  jurisdiction  is, 
in  many  respects,  ill  adapted  to  a  court  organized  as  this  court  is, 
with  an  interval  of  six  months  in  its  sessions  here,  and  that  in 
some  cases,  extreme  hardship  and  inconvenience  may  result  from 
it :  this,  however,  is  not  a  consideration  for  us,  but  for  the  legisla- 
ture, in  whom  only  is  vested  the  power  to  change  it. 

The  grounds  on  which  this  motion   has  been  argued,  would 

make  it  necessary  for  us  to  decide,  whether,  under  the  Acts  of 

Assembly,  which  have  been  referred  to,  the  bank,  in  relation  to 

the  funds  of  the  State,  deposited  with  them,  stood  in  the  light  of  a 

m.  —  25  R 


194  SUPREME  COURT  [Philadelphia 

[Commonwealth  v.  Bank  of  Pennsylvania.] 

trustee  bound  to  give  the  State  a  preference  over  other  creditors 
by  deposit,  or  merely  in  the  light  of  a  debtor,  the  State  being  in 
the  same  situation  .as  other  creditors.  Had  this  objection  been 
taken  by  the  defendants  at  the  time  of  making  their  answer,  and 
had  a  motion  to  dissolve  the  injunction  then  been  made,  the  case 
would  have  come  before  us  free  from  some  of  the  circumstances 
that  now  attend  it.  The  defendants  did  not,  however,  in  the 
former  stages  of  this  proceeding,  make  any  objection  to  the  pro- 
cess, but  on  the  contrary,  if  they  did  not  expressly  assent,  acqui- 
esced in  it  as  a  measure  rather  desirable  for  themselves  under  the 
circumstances  then  existing.  Though  the  injunction  was  issued 
on  the  31st  January  1842,  no  answer  was  affirmed  to  till  the  17th 
of  February  1842;  nor  was  any  motion  made  to  dissolve  the 
injunction  until  the  27th  day  of  April,  1842.  In  the  meanwhile 
the  defendants  consented  to  make  payments  on  account  of  the 
commonwealth  under  the  rule  of  court  of  the  14th  day  of  February 
1842.  And  on  the  29th  of  March  1842,  the  legislature  passed  an 
Act  of  Assembly  which  has  an  important  bearing  on  the  question 
before  us.  By  that  Act  it  would  appear  that  a  compromise  or 
arrangement  was  made  between  the  defendants  and  the  common- 
wealth during  the  pendency  of  this  injunction,  for  the  adjustment 
of  the  claim  of  the  commonwealth  to  the  moneys  deposited  in  the 
bank  on  account  of  the  State,  which  was  the  cause  of  the  injunc- 
tion ;  and  by  the  9th  section  of  this  Act,  a  preference  is  expressly 
given  to  the  commonwealth ;  and  in  return  the  commonwealth 
assents  to  an  assignment  by  the  bank.  The  terms  and  conditions 
of  that  assignment  are  stipulated,  and  privileges  are  conferred 
upon  the  bank.  That  Act  has  been  carried  into  effect  by  a  reso- 
lution of  the  stockholders  to  make  an  assignment  according  to  the 
terms  prescribed.  It  is  true,  the  effort  to  go  further  and  choose 
assignees  has  failed  by  reason  of  the  imperfection  of  the  language 
used  in  the  proviso  of  the  first  section,  as  has  been  decided  at  the 
present  term.  But  it  by  no  means  follows,  that  the  whole  Act 
falls  to  the  ground  as  a  dead  letter ;  on  the  contrary,  I  perceive 
no  reasons  why  the  other  provisions  of  the  Act  should  not  be  con- 
sidered as  in  force  and  operation  until  some  further  legislation 
takes  place  on  the  subject ;  since  all  that  is  now  wanting  is  to 
supply  the  deficiency  in  the  first  section,  the  mode  of  choosing 
assignees,  which  may  be  done,  and  it  is  to  be  presumed  will  be 
done,  by  the  legislature,  at  the  earliest  opportunity,  under  the 
influence  of  the  same  motives  that  dictated  the  former  arrange- 
ment, and  which  we  have  no  reason  to  suppose  are  in  any  respect 
changed ;  and  thus  the  whole  object  in  view  can  be  attained. 

The  other  parts  of  the  law,  excepting  merely  those  in  the  pro- 
viso to  the  first  section  that  relate  to  the  choice  of  assignees,  and 
such  matters  as  follow  their  appointment,  seem  to  be  sufficiently 
precise  and  intelligible. 

Without  therefore  pronouncing  what  may  be  the  ultimate  decree 
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of  the  court  in  the  case  on  the  prayer  for  relief,  sufficient,  we  think, 
exists  at  present,  to  prevent  the  dissolution  of  the  injunction. 

KENNEDY,  J.  dissenting.  —  The  bill  filed  on  behalf  of  the  com- 
monwealth in  this  case,  charged  that  the  bank,  being  a  corpora- 
tion established  under  and  by  the  authority  of  the  laws  of  the 
said  commonwealth,  was  made  and  constituted  by  said  laws  the 
depository  of  the  public  moneys  of  the  said  commonwealth. 
That  in  pursuance  of  the  requisitions  of  the  laws  of  the  said  com- 
monwealth, large  sums  of  the  said  public  moneys  had  been  depo- 
sited with  the  bank  from  time  to  time,  amounting  to  $800,000  and 
upwards,  which  said  sum  was  then  in  the  custody,  charge  and 
keeping  of  the  said  bank,  held  and  kept  in  trust,  to  be  faithfully 
applied  and  paid  over  by  the  bank  to  such  purposes  and  uses  as 
the  laws  of  the  said  commonwealth  directed  and  prescribed. 
That  the  said  laws  directed  and  prescribed  that  the  said  sum  of 
money,  as  aforesaid,  should  be  on  the  first  day  of  February,  then 
next  ensuing,  paid  over  and  applied  to  the  liquidation  and  dis- 
charge of  the  semi-annual  interest  due  by  the  said  commonwealth 
on  that  day,  to  the  respective  holders  of  the  certificates  of  loans 
made  to  said  commonwealth,  under  authority  of  its  laws.  But 
so  it  was,  that  the  President,  Directors  and  Company  of  the  said 
bank,  in  violation  of  the  said  trust  confided  to  them,  and  intend- 
ing to  disregard  the  same,  refused  to  comply  with  said  requisi- 
tions of  the  laws  of  the  said  commonwealth,  to  pay  and  apply  the 
said  sum  of  $800,000  and  upwards,  moneys  of  the  said  common- 
wealth, as  aforesaid,  to  the  uses  and  purposes  designated  by  law, 
for  which  said  money  was  received.  And  that  they  threatened 
and  intended  to  apply  the  said  sum  of  money  to  their  own  use, 
in  utter  disregard  of  the  obligations  and  duty  created  by  law, 
and  imposed  upon  them,  as  the  depository  of  the  public  moneys, 
as  aforesaid,  unless  they  were  restrained  therefrom  by  the  imme- 
diate injunction  of  the  court.  Further,  that  the  defendants  had 
misapplied  and  converted  to  their  own  use,  large  portions  of  the 
moneys  so  deposited  with  them,  in  trust  and  for  the  purposes 
above  set  forth ;  and  that  great  loss  and  detriment  would  result 
to  the  said  commonwealth,  unless  all  the  real  and  personal  estate, 
and  all  the  assets,  of  all  sorts  and  kinds  whatsoever,  together  with 
all  books,  notes,  vouchers,  and  so  forth,  be  secured  under  the 
order  and  direction  of  the  court,  in  such  manner,  and  in  the  hands 
of  such  agents  or  officers,  as  to  the  court  might  seem  meet.  And 
the  bill  then  required  that  the  defendants  should  be  compelled, 
on  their  oaths,  to  the  best  and  utmost  of  their  knowledge,  remem- 
brance, information  and  belief,  full,  true,  direct  and  perfect 
answers  to  make,  to  all  and  singular  the  matters  aforesaid,  as  if 
they  were  distinctly  interrogated  thereto.  And  more  especially, 
answer  and  state,  First,  whether  they  did  not  receive  on  deposit, 
the  sum  aforesaid,  belonging  to  the  said  commonwealth,  to  and 
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for  the  trusts,  uses  and  purposes  aforesaid.  Secondly,  whether 
the  said  sum  of  money,  or  any  part  thereof,  had  been  misapplied 
and  converted  to  the  uses  of  the  said  defendants;  and  if  so,  how 
much.  Thirdly,  whether  they  did  not  threaten  and  intend  to 
refuse  to  pay  over  the  said  sum  of  money  to  and  for  the  trusts 
and  uses  for  which  the  same  was  received.  And  Fourthly, 
whether  they  were  not  wholly  unable  then  and  unwilling  to  pay 
to  the  said  commonwealth,  or  to  the  purposes  directed  by  law, 
the  whole  or  any  part  of  the  said  sum  of  money,  deposited  in  the 
manner  aforesaid,  for  the  uses  aforesaid;  and  whether  the  said 
commonwealth  is  not  in  great  danger  of  losing  the  same.  The 
bill  further  prayed,  that  a  full  and  true  account  might  be  taken 
of  every  of  the  said  trust  moneys,  the  sum  received  on  deposit  by 
the  defendants,  the  sum  misapplied  and  converted  to  their  own 
use ;  the  property  of  all  kinds  whatsoever,  real,  personal  and 
mixed,  in  possession  of,  and  belonging  to  the  said  defendants,  and 
that  they  should  be  decreed  to  pay  the  amount  which  seemed  to 
be  due  to  the  said  commonwealth  on  such  account.  And  that,  in 
the  mean  time,  some  proper  persons  might  be  appointed  to  take 
charge  of  such  trust  estate  and  effects,  and  all  the  estate  and 
effects  belonging  to  the  said  defendants.  And  that  the  defendants 
might  be  restrained,  by  the  order  and  injunction  of  the  court, 
from  paying  out  any  of  their  said  trust  moneys,  or  any  other 
moneys,  or  from  selling,  assigning,  transferring  or  delivering  any 
of  their  real  or  personal  estate,  or  effects  of  any  sort  whatsoever, 
to  or  for  any  purpose  whatsoever. 

The  defendants,  in  their  answer,  state  that  they  are  a  banking 
institution,  duly  incorporated  and  established  by  the  laws  of  the 
Commonwealth  of  Pennsylvania,  under  the  corporate  name  of 
"  The  President,  Directors  and  Company  of  the  Bank  of  Penn- 
sylvania ;"  and  that  the  chief  place  of  business  of  said  bank  is  in 
the  city  of  Philadelphia.  That  various  sums  of  money  of  said 
commonwealth  have  been  from  time  to  time  remitted  to,  and 
deposited  with  said  defendants ;  and  that  the  sums  of  money  so 
remitted  to,  and  deposited  with  the  said  defendants,  by  the  said 
commonwealth,  amount  to  the  sum  of  $782,819.56,  the  whole  of 
which  was  received  by  said  defendants,  in  notes  and  checks  on 
other  banks,  and  more  than  one  half  thereof  in  notes  of,  and  checks 
on,  the  Girard  Bank,  in  the  city  of  Philadelphia.  That  they  have 
endeavoured  to  dispose  of  as  large  a  portion  of  their  Girard  Bank 
funds  as  was  in  their  power,  and  that  there  is  still  due  to  them, 
the  sum  of  $80,000  and  upwards  from  the  said  bank.  That  they 
received  the  said  moneys  of  the  said  commonwealth  to  the  amount 
aforesaid,  in  the  usual  course  of  their  business,  in  the  same  man- 
ner, upon  the  same  terms,  and  under  the  same  obligations,  as  they 
have  received  the  moneys  of  all  other  depositors,  during  the  whole 
time  of  their  existence  as  a  banking  corporation,  and  upon  no 
other  terms,  conditions  or  obligations  whatsoever.  That  the 
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usual  course  of  the  business  of  the  said  bank  has  been,  at  all 
times,  to  use  the  deposits  made  in  said  bank,  in  the  discount  of 
notes,  the  payment  of  checks,  or  for  any  other  purpose  which  the 
necessities  or  convenience  of  the  said  bank  might  require,  and  to 
pay  such  deposits  at  all  times  on  demand.  That  this  mode  of 
using  the  deposits  made  with  said  bank,  was,  or  ought  to  have 
been,  known  and  understood  by  the  depositors,  and  particularly 
to  the  agents  of  the  commonwealth  who  deposited  the  said  public 
moneys  with  defendants,  with  the  knowledge  that  said  bank 
would  use  said  funds,  as  some  compensation  for  the  trouble  and 
expense  of  disbursing  the  same,  in  the  payment  of  the  interest 
due  by  the  commonwealth  to  the  holders  of  certificates  of  loans 
made  to  the  commonwealth.  That  for  this  purpose  they  em- 
ployed a  clerk  with  a  salary,  purchased  books,  and  incurred  other 
expenses,  for  which  they  were  to  receive  no  remuneration  or  com- 
pensation from  the  commonwealth,  except  the  privilege  they 
enjoyed  of  using  the  said  funds  as  aforesaid.  And  the  defendants 
deny  that  they  have,  in  violation  of  the  trust  confided  to  them, 
refused  to  comply  with  the  laws  of  this  commonwealth,  or  refused 
to  pay  any  sum  or  sums  of  money  due  by  the  said  defendants  to 
the  said  commonwealth,  or  to  any  person  or  persons  whomsoever, 
until  they  were  enjoined  from  doing  so  by  the  court.  That  they 
have  kept  a  general  account  with  the  Commonwealth  of  Penn- 
sylvania, as  with  other  depositors ;  and  that  they  have  never  paid 
the  interest  due  on  the  loans  made  to  the  commonwealth,  or  other 
debts  or  orders  of  the  commonwealth,  except  when  a  draft  has 
been  regularly  made  on  them  for  that  purpose ;  and  that  no  order 
or  draft  has  been  received  by  them  for  the  balance  due  by  them 
to  the  commonwealth. 

And  the  defendants  further  say,  that  they  have  received  from 
the  Commonwealth  of  Pennsylvania,  the  sum  of  $782,8 19.56,  and 
$68,437.55  at  their  branch  at  Harrisburg,  and  $2,375  at  their 
branch  at  Easton,  on  deposit,  in  the  manner  and  upon  the  terms 
hereinbefore  set  forth.  That  is  to  say;  the  commonwealth  has 
deposited  notes  of,  and  checks  on  various  banks  in  the  State  of 
Pennsylvania,  none  of  which  have  paid  any  of  their  liabilities,  in 
gold  or  silver,  since  the  5th  day  of  February  last ;  and  one  of 
which  (the  Girard  Bank)  has  recently  become  embarrassed,  and  sus- 
pended payment,  and  its  notes  have  entirely  ceased  to  be  current : 
for  the  deposits  thus  made,  the  commonwealth  has  received  a 
general  credit  on  the  books  of  the  respondents,  and  has  the  right 
of  drawing  for  the  amount  thereof,  checks  or  drafts  for  sums  of 
money ;  but  not  checks  or  drafts  payable  in  the  particular  notes 
or  checks  whereof  the  deposit  was  composed.  That  the  defend- 
ants supposed  and  believed  that  the  said  moneys  would  be  required 
by  the  commonwealth  to  pay  the  interest  to  become  due  on  the 
1st  of  February  1842,  and  fully  expected  and  were  prepared  to 
pay  said  money  whenever  required  to  do  so ;  but  that  owing  to 
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the  failure  of  the  Girard  Bank,  the  refusal  of  the  other  banks  in 
the  city  of  Philadelphia  to  receive  respondents'  notes,  the  loss  of 
public  confidence,  and  the  unexpected  withdrawal  of  large  sums 
of  money  by  depositors  and  note-holders,  on  the  three  successive 
days,  immediately  preceding  the  31st  day  of  January  1842,  they 
could  not  have  paid  on  the  1st  day  of  February  1842,  the  amount 
due  said  commonwealth,  except  in  their  own  notes.  That  they 
have  been  and  still  are  earnestly  desirous  to  relieve  the  common- 
wealth from  any  inconvenience,  arising  from  their  inability  to  pay 
their  deposits  in  current  funds.  That  they  have  mixed  the  funds 
deposited  by  the  commonwealth  with  the  funds  deposited  by  others, 
and  with  their  own  funds,  in  the  usual  course  of  business  of  this 
and  all  other  banking  institutions,  so  that  they  can  no  longer  be 
distinguished.  That  they  never  have  threatened  nor  refused,  nor 
intended  to  refuse  according  to  the  allegation  in  the  said  bill,  to 
pay  over  any  sum  or  sums  of  money,  to  and  for  the  trust  and  uses, 
for  which  the  same  were  received,  but  have  been  and  still  are 
unable,  by  reason  of  the  causes  hereinbefore  set  forth,  to  pay  the 
sums  of  money  received  from  the  commonwealth,  at  the  present 
time,  or  until  from  a  better  state  of  the  currency,  they  can  collect 
their  debts,  and  convert  their  estate  and  effects  into  money.  That 
they  have  property,  more  than  sufficient  to  pay  any  sum  or  sums 
of  money  they  may  owe  to  the  commonwealth,  or  to  others.  And 
they  further  say,  that  to  the  best  of  their  knowledge  and  belief, 
the  commonwealth  is  not  in  the  slightest  danger  of  losing  any 
money  due  to  them  by  the  defendants,  as  will  more  fully  appear 
from  the  exhibit  hereunto  annexed,  marked  (A.),  setting  forth  the 
estate  and  effects  of  the  said  defendants  and  their  liabilities,  and 
which  they  pray  may  be  taken  as  part  of  their  answer.  And  they 
deny  that  they  have  in  any  way  misapplied  the  funds  of  the  said 
Bank  of  Pennsylvania,  or  done  or  authorized  to  be  done,  any  act, 
matter  or  thing,  which  they  had  not  the  right  to  do,  in  the  man- 
agement of  the  moneys,  credits  and  property  of  the  Bank  of  Penn- 
sylvania. The  defendants,  therefore,  pray  the  court  to  dissolve 
the  injunction  granted  in  this  case,  and  that  they  may  be  hence 
dismissed,  &c. 

Having  thus  stated  the  substance  of  the  bill  and  answer,  it  may 
not  be  improper  to  mention  also,  the  circumstances,  under  which 
the  injunction,  asked  by  the  defendants  to  be  dissolved,  was  granted 
by  the  court.  The  attorney-general  for  the  commonwealth  imme- 
diately upon  his  first  reading  and  filing  the  bill,  pressed  the  court 
to  grant  an  injunction  instanter,  according  to  the  prayer  of  the 
bill.  The  attorney  or  solicitor  of  the  bank  was  in  court  at  the 
same  time,  and  was  asked,  perhaps,  if  he  had  any  objection  to 
make  to  its  being  granted.  He  said  he  was  not  authorized  or 
instructed  by  the  bank  to  appear  in  the  case,  and  did  not  therefore 
feel  himself  at  liberty  either  to  give  consent  or  make  objection  to 
its  being  done ;  though  he  knew  that  some  of  the  directors  of  the 
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bank,  at  least,  if  not  all,  were  apprised,  that  an  application  for 
such  injunction  would  be  made  at  the  time,  on  behalf  of  the  com- 
monwealth. The  manner  in  which  this  was  said,  I  have  reason 
to  believe,  created  an  impression  upon  the  minds  of  the  Judges 
then  composing  the  court,  that  there  was  probably  no  disposition 
on  the  part  of  the  bank  to  oppose  the  court's  granting  an  interlo- 
cutory injunction,  to  continue  in  force  until  such  time  as  the  defend- 
ants should  have  sent  in  and  filed  their  answer  to  the  bill.  And 
certainly,  for  myself,  I  must  say,  that  I  was  induced  to  believe, 
that  such  was  the  case,  otherwise  I  should  not  have  joined  in 
granting  the  injunction,  until  more  had  been  shown  than  was,  on 
the  subject ;  for  I  did  entertain  strong  doubts,  at  the  time,  whether 
the  case,  as  presented  on  the  part  of  the  commonwealth,  was  such 
as  authorized  the  court  to  interpose  and  grant  her  prayer.  But 
now,  seeing  that  the  answer  of  the  defendants  has  been  put  in, 
and  seeing  it  denies,  not  only  every  fact,  but  sets  aside  even  every 
conclusion  attempted  to  be  drawn  from  the  facts  set  forth  in  the 
bill,  upon  which  it  is  claimed  that  the  injunction  ought  to  be  sus- 
tained and  continued  in  force,  it  is  clear  to  my  mind,  that  the 
injunction  ought  to  be  dissolved.  Indeed,  I  feel  satisfied,  and 
think  I  shall  show  in  the  sequel,  that  it  ought  never  to  have  been 
granted.  If,  however,  the  answer  denies  all  the  circumstances 
upon  which  the  equity  is  founded,  the  universal  practice,  as  to  the 
purpose  of  dissolving  or  continuing  the  injunction,  seems  to  be,  to 
give  credit  to  the  answer ;  and  this  is  carried  so  far  that  (unless 
in  a  few  excepted  cases,)  even  if  five  hundred  affidavits  were  filed, 
not  only  by  the  plaintiff,  but  by  as  many  witnesses,  not  one  of 
them  can  be  read  to  prevent  dissolvingthe  injunction.  Clapham  v. 
White,  (8  Vez.  36, 37).  See  also  Isaac  v.  Humpage,  (1  Vez.  Jun.  427; 
S.  C.  3  Brown's  Ch.  Ca.  463) ;  Strathmore  v.  Bowes,  (2  Dick.  673 ; 
S.  C.  2  Bro.  Ch.  Ca.  88 ;  1  Cox  263) ;  and  noticed  also  in  note  to 
Gibbs  v.  Cole,  (3  P.  Wins.  255).  And  the  answer,  in  such  case, 
has  been  held  to  maintain  its  ground,  even  where  an  indictment 
for  perjury,  upon  the  answer,  has  been  found  by  the  grand  jury, 
and  the  injunction  held  not  to  be  thereby  revived,  on  the  ground 
sufficient  to  warrant  the  court  in  making  an  order  to  revive  it. 
Clapham  v.  White,  (8  Vez.  35).  The  exceptions  of  this  rule  seem 
to  be  cases  of  waste,  or  on  the  infringement  of  patents  ;  Gibbs  v. 
Cole,  (3  P.  Wms.  254),  and  some  other  cases,  such  as  fraud.  Isaac 
v.  Humpage,  (1  Vez.  Jun.  427) ;  or  mischief  analogous  to  waste. 
Peacock  v.  Peacock,  (16  Vez.  49);  Norway  v.  Rowe,  (19  Vez.  144); 
Charlton  v.  Poulter,  (Ibid.  148,  in  note).  But  Lord  Eldon  disap- 
proved of  the  principle  of  these  cases,  and  refused  to  let  affidavits 
be  read  upon  an  injunction  to  restrain  the  negotiation  of  a  bill  of 
exchange.  Berkley  v.  Brymer,  (9  Vez.  356).  See  also  Hanson  v. 
Gardiner,  (7  Vez.  311);  Smythe  v.  Smythe,  (1  Swanst.  254).  In 
this  last  case  Lord  Eldon,  even  in  a  case  upon  a  motion  made, 
after  an  answer,  for  an  injunction  to  stay  waste,  where  no  previ- 
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ous  injunction  had  been  obtained,  refused  to  allow  affidavits,  filed 
after  the  answer,  to  be  read  in  support  of  the  motion. 

It  would,  therefore,  seem  that,  of  late,  the  Court  of  Chancery 
in  England  has  not  been  disposed  to  extend  the  ground  of  ex- 
ception to  the  rule,  which  makes  the  answer,  when  it  denies  all 
the  circumstances  upon  which  the  equity  is  founded,  and  the  right 
to  have  the  injunction  continued  is  claimed,  conclusive  evidence 
in  favour  of  its  being  dissolved.  But  in  the  case  under  consider- 
ation, all  the  circumstances,  upon  which  the  equity  of  the  bill  is 
founded,  are  most  distinctly  and  unequivocally  denied  by  the 
answer,  which  is  not  attempted  to  be  controverted :  nor  have  any 
affidavits  been  filed  or  offered  to  be  read  in  evidence  tending  to 
disprove  or  impugn  it  in  the  slightest  degree  whatever.  And, 
indeed,  if  any  such  were  offered,  it  is  clear  that  they  could  not  be 
received,  for  this  case  does  not  come  within  the  principle  of  any 
of  the  cases,  in  which  the  reading  of  affidavits  of  witnesses  has 
been  held  admissible,  for  the  purpose  of  disproving  and  destroying 
the  implicit  credit,  which  otherwise  must  be  given  to  the  answer, 
in  the  generality  of  cases.  It  is  not  a  case  of  waste,  or  of  mis- 
chief bearing  any  analogy  thereto,  or  for  the  infringement  of  a 
patent.  Neither  does  it  appear  from  the  answer,  to  be  a  case  of 
fraud ;  nor  is  it  now  pretended  on  the  part  of  the  commonwealth 
to  be  such.  But  the  gravamen  of  the  complaint  is,  that  the 
defendants  received  a  large  amount  of  moneys  in  trust  for  the 
commonwealth,  as  it  is  alleged,  to  be  applied  and  appropriated 
by  them,  as  set  out  in  the  bill,  which  they,  in  violation  of  the  trust 
and  their  duty,  refused  to  do  and  perform ;  and  even  threatened 
and  intended,  as  it  was  believed,  to  appropriate  the  same  to  their 
own  use.  All  this,  however,  is  denied  by  the  defendants,  in  their 
answer,  in  the  most  positive  and  express  terms.  Indeed  it  would 
appear,  that  the  time  for  applying  and  paying  the  moneys  men- 
tioned in  the  bill,  in  the  manner  therein  set  forth,  had  not  arrived 
at  the  time  of  filing  it  and  granting  the  injunction  thereon;  nor 
had  the  defendants  been  required  by  the  proper  authority  to  pay 
the  same  or  any  part  thereof,  without  which  they  were  not  bound 
to  pay  at  any  time,  and  could  not,  therefore,  be  said  to  be  in 
default.  So  that  according  to  the  most  strict  and  rigid  rule  of 
practice  that  can  be  found  against  the  defendants,  the  injunction 
ought  to  be  dissolved. 

But  the  principal  question  in  this  case  is,  are  the  moneys  men- 
tioned in  the  bill,  which  were  deposited  with  the  defendants,  being 
a  banking  institution  at  the  time,  to  be  regarded  as  deposited 
specially  in  trust  for  the  commonwealth,  or  as  moneys  deposited 
generally,  in  like  manner  as  is  usually  done  by  individuals  1  If 
any  trust  existed,  such  as  to  authorize  this  court  to  take  cogni- 
zance of  it,  in  the  exercise  of  its  equitable  powers,  it  must  be  that 
the  moneys  or  funds  deposited  with  the  defendants  were  merely 
deposited  for  safe-keeping,  until  wanted  by  the  commonwealth, 
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and  that  they  were  not  to  be  used  by  the  defendants  for  banking 
purposes,  or  in  any  way,  other  than  to  be  paid  to  the  common- 
wealth or  her  order.  If  this  could  be  shown  to  have  been  agree- 
able to  the  understanding  of  the  parties,  or  to  the  construction, 
that  the  laws  of  the  commonwealth,  in  relation  thereto,  have  given 
to  it,  then  it  may  be,  that  the  defendants,  agreeably  to  their  own 
admission,  contained  in  their  answer,  have  violated  their  trust. 
But  it  is  clear,  that  no  arrangement  or  contract  was  ever  entered 
into  between  the  commonwealth  and  the  bank,  which  could  have 
produced  such  an  understanding  upon  either  side;  in  truth,  no- 
thing of  the  sort  is  alleged  or  pretended.  And  it  is  manifest, 
likewise,  that  it  would  not  have  been  for  the  interest  of  the  com- 
monwealth to  have  made  such  agreement ;  for  if  she  had,  and  the 
defendants  had  observed  it  faithfully,  she  must  have  lost,  at  least, 
$200,000,  that  is,  one-half  the  amount  of  the  notes  of,  and  the  checks 
on  the  Girard  Bank,  of  which  about  one-half  of  the  whole  $800,000 
deposited  consisted,  by  converting  them  into  such  funds  as  would 
have  been  available  to  her  in  the  payment  of  the  interest  of  her 
debt;  and  indeed  not  only  this,  but  most  likely  a  still  further  loss, 
of  very  considerable  amount,  would  have  been  sustained  on  the 
residue  of  the  funds  deposited,  as  no  part  thereof  consisted  of  gold 
or  silver,  or  of  anything  excepting  the  notes  of,  and  checks  upon 
other  banks,  none  of  which,  it  seems,  redeemed  or  paid  their  notes 
or  the  checks  drawn  upon  them  at  the  time  with  specie.  From 
the  use,  however,  which  the  defendants  made  of  the  funds  received 
on  deposit  from  the  commonwealth,  they  have  been  enabled  to 
pay,  and  have  actually  paid,  as  has  been  admitted  by  her  counsel 
on  the  argument,  to  her,  since  the  injunction  was  granted,  $600,000 
of  the  $800,000  deposited ;  and  according  to  the  exhibit  accom- 
panying their  answer,  have  ample  means,  it  would  seem,  to  pay 
the  balance  or  residue  in  a  short  time,  if  their  hands  were  not  tied 
by  the  injunction,  and  they  thus  restrained  from  converting  those 
means  into  money,  so  as  to  appropriate  them  to  that  end.  Under 
this  aspect  of  the  case,  the  commonwealth,  as  it  would  appear,  had 
but  little,  if  any  reason  to  complain,  seeing  she  has  been  saved  a 
loss,  by  the  action  and  management  of  the  bank,  that,  otherwise, 
would  inevitably  have  fallen  upon  her.  This  special  trust,  how- 
ever, is  not  what  I  understand  the  counsel  of  the  commonwealth 
to  contend  for;  he  seems  to  think  that  the  bank  was  bound,  at  all 
times,  to  pay,  when  called  on,  in  such  moneys  or  funds  as  would 
answer  her  purpose,  whether  the  funds  or  moneys  deposited  by 
the  commonwealth,  with  the  bank,  were  used  by  the  latter  or  not; 
and  according  to  this  notion,  I  presume,  it  was,  that  the  common- 
wealth actually  refused  to  receive  that  portion  of  the  Girard  funds 
deposited,  which  still  remain  in  the  possession  of  the  defendants 
unconverted  and  unused.  If  such  an  obligation  be  consistent  with 
the  idea  of  a  trust,  the  trust  must  be  a  very  novel  one,  and  such, 
certainly,  as  a  court  of  equity  has  never  taken  cognizance  of,  be- 
iii.  —  26 
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cause  it  is  perfectly  clear,  that  for  a  breach  of  such  an  obligation 
there  is  an  adequate  and  complete  remedy  by  action  at  law. 

That  such  an  obligation  did  and  does  exist  on  the  part  of  the 
bank,  I  have  no  doubt,  is  correct;  but  then  it  arises  from  the  act 
of  the  bank,  in  giving  the  commonwealth  credit  for  the  funds 
deposited,  the  same  as  if  she  had  deposited  the  amount  in  gold  or 
silver  coin,  and  thus  making  the  commonwealth  a  creditor  and 
the  bank  her  debtor ;  and  likewise  from  a  right  which  the  bank 
acquired,  not  only  by  a  tacit  assent  on  the  part  of  the  common- 
wealth, but  by  the  plain  meaning  and  import  of  the  Acts  of  As- 
sembly, from  which  the  bank  has  derived  all  its  corporate  rights 
and  privileges,  to  use  the  moneys  or  funds  deposited  by  the  com- 
monwealth, for  banking  purposes ;  such  as  paying  the  proceeds  of 
notes  and  bills  discounted,  checks  of  depositors,  and  discharging 
notes  drawn  and  issued  by  the  bank,  in  the  same  manner  that  it 
is  customary  for  banks  generally  to  use  the  moneys  deposited  by 
individuals ;  so  that  the  nature  and  extent  of  the  obligation  claimed, 
in  this  respect,  by  the  attorney-general  of  the  commonwealth,  to 
exist  in  favour  of  the  commonwealth,  on  the  part  of  the  bank,  is 
precisely  the  same  that  exists  in  favour  of  every  individual,  who 
has  made  a  deposit  of  his  moneys  in  general  terms  with  the  bank. 
It  is  essentially  such  as  constitutes  the  bank  a  debtor  and  the 
commonwealth  or  individual  depositor  a  creditor  thereof,  and  is 
wholly  incompatible  with  the  idea  of  the  bank's  being  such  a 
trustee  for  the  commonwealth,  in  respect  to  the  money  or  funds 
deposited  by  her,  as  will  enable  this  court  to  interpose  its  equitable 
jurisdiction,  so  as  to  exercise  a  control  over  the  bank,  in  its  ope- 
rations as  such.  That  no  such  trust  exists  between  a  bank  and  a 
note-holder  thereof,  who  is  considered  a  creditor,  was  determined 
in  the  case  of  Catlin  v.  The  Eagle  Bank,  (6  Conn.  Rep.  233),  and 
upon  ground,  too,  that  has  not  been  attempted  to  be  controverted 
here.  But  it  has  been  said  that  a  depositor  stands  upon  a  differ- 
ent footing  from  an  ordinary  creditor,  such  as  a  note-holder  of  a 
bank.  Though  this  has  been  said,  it  has  not  been  made  out  clearly : 
and,  indeed,  I  think,  not  at  ail ;  it  certainly  never  has  been  held, 
or  even  supposed,  in  case  of  the  bank  becoming  insolvent,  that  a 
depositor  was  entitled  to  a  preference  over  a  note-holder  thereof 
in  receiving  payment  out  of  the  property  or  funds  of  the  bank. 
'  But  if  a  depositor  is  to  be  considered  a  cestui  que  trust  of  the  bank, 
the  consequence  would  seem  to  be,  that  he  would  not  only  be  en- 
titled to  claim  a  preference  in  such  case  over  a  note-holder,  but 
entitled  to  claim  the  funds  of  the  bank  from  a  note-holder,  after  he 
had  received  them  in  payment  of  his  debt :  for  such  a  trust,  I 
apprehend,  cannot  exist  well  in  favour  of  a  depositor,  without  his 
having  a  lien  upon  the  property  and  funds  of  the  bank,  which 
would  not  only  entitle  him  to  a  preference  over  a  note-holder,  but 
give  him  a  right  to  follow  and  claim  the  same  in  the  hands  even 
of  the  note-holder,  who  had  received  such  property  or  funds  in 
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payment  or  satisfaction  of  the  debt  due  to  him  on  the  note  or 
notes,  which  he  held  against  the  bank.  Daniels  v.  Davidson, 
(16  Vez.  249) ;  Catlin  v.  The  Eagle  Bank,  (6  Conn.  Rep.  242). 
Such  a  doctrine,  however,  would  not  only  be  repugnant  to  the 
universal  practice  of  banks,  and  the  understanding  of  mankind 
generally  on  the  subject,  but  would  go,  in  some  degree,  to  set 
aside  the  common  and  ordinary  transactions  of  the  defendants,  in 
Iheir  banking  operations,  and  thus  measurably  defeat  the  very  end 
for  which  they  were  incorporated.  Then  it  would  seem,  if  such 
a  trust  exists,  as  is  contended  for,  in  favour  of  the  commonwealth, 
that  the  lien  must  be  co-extensive  with  the  trust,  which  would 
cover  all  the  property  of  the  bank,  including  all  debts  owing  to  it, 
seeing  the  commonwealth  claims  that  the  defendants  shall  dispose 
of  no  part  thereof  until  that  they  first  pay  and  satisfy  the  common- 
wealth out  of  the  same ;  yet  strange  as  it  may  seem,  this  latter  the 
bank  is  restrained  from  doing,  by  the  injunction  obtained  at  the 
instance  of  the  commonwealth,  which  the  latter  insists  upon  hav- 
ing continued  in  force,  notwithstanding  the  defendants  have  mani- 
fested the  strongest  possible  disposition  to  satisfy  her,  by  having 
actually  paid,  under  the  leave  of  the  court,  $600,000  of  the 
800,000  deposited,  since  the  injunction  was  issued,  and  again  by 
the  stockholders  of  the  bank  having  passed  a  resolution,  authoriz- 
ing the  defendants  to  give  the  commonwealth  a  preference  over 
all  its  other  creditors,  including  depositors,  by  making  an  assign- 
ment to  the  commonwealth  of  a  sufficient  portion  of  the  property 
and  effects  of  the  bank,  to  satisfy  the  balance  of  the  debt  still 
coming  to  her.  If  property  be  in  the  hands  of  a  trustee,  for  cer- 
tain specific  uses  in  trusts  (either  express  or  implied)  and  there  is 
danger  of  its  being  diverted  or  squandered,  to  the  injury  of  any 
claimant,  having  a  present  or  future  fixed  title  thereto,  the  admin- 
istration will  be  duly  secured  by  the  court  according  to  the  origi- 
nal purpose,  in  such  manner  as  the  court  may,  in  its  discretion, 
under  all  the  circumstances,  deem  best  fitted  to  the  end,  as  by  the 
appointment  of  a  receiver.  2  Story's  Equi.  131,  pi.  827.  This 
may  be  done  where  rent  or  other  income  is  to  be  received,  Id.  130, 
pi.  826 ;  or  if  the  fund  be  of  a  pecuniary  nature,  the  court  may 
order  it  to  be  paid  into  court ;  and  in  some  cases,  when  sufficient 
to  answer  the  purpose,  it  will  merely  issue  an  injunction. — But  it 
would  be  perfectly  fanciful,  if  not  absurd,  to  say  that  the  property 
belonging  to  the  bank  in  this  case,  consisting  of  real  and  personal 
estate,  and  the  latter,  in  part,  of  debts  owing  to  it,  was  holden  in 
trust  by  the  defendants  for  the  specific  use  of  the  commonwealth. 
Hence  it  would  not  be  a  proper  case  for  the  appointment  of  a 
receiver.  Indeed,  it  may  be  asked,  who  ever  heard  of  a  court  of 
equity  appointing  a  receiver  or  agent  to  take  charge  of  and  manage 
the  concerns  and  business  of  a  banking  corporation,  unless  it  were 
under  the  authority  of  an  Act  of  the  legislature,  which  is  not  pre- 
tended to  exist  here,  passed  for  that  purpose ;  with  a  view  merely, 
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not  to  carry  on  the  business  of  banking,  but  to  wind  up  and  close 
the  concerns  of  the  institution?  The  defendants  have  no  money 
that  the  court  could  order  to  be  brought  into  court,  for  the  com- 
monwealth, it  seems,  has  received  all  they  had  since  the  injunc- 
tion was  granted.  And  it  is  evident,  that  this  case  is  not  such  as 
that  a  continuance  of  the  injunction  can  afford  any  relief  or  remedy 
to  the  commonwealth ;  but  on  the  contrary  is  rather  calculated  to 
prevent  the  defendants  from  converting  her  means  into  money  for 
the  purpose  of  paying  the  commonwealth,  and  the  latter  conse- 
quently from  receiving  her  debt:  and  thus,  as  it  were,  to  defeat 
the  great  object  of  the  bill.  Besides,  it  may  be  observed,  that 
according  to  the  strict  rule  of  the  common  law,  a  corporation 
aggregate  cannot  hold  in  trust  for  the  use  of  another ;  and  one 
reason  assigned  in  support  of  this  rule  is,  that  such  a  corporation 
cannot  be  compelled  by  subpo3na  from  chancery,  to  execute  the 
possession  to  the  use,  because  if  it  disobeys,  it  cannot  be  compelled 
by  imprisonment.  Gilb.  Uses  and  Trusts,  5.  170;  Jenk.  195; 
Plowd.  Comm.  102.  538.  It  must  be  admitted,  however,  that  for 
charitable  purposes  corporations  may  be  made  trustees,  and  com- 
pelled to  perform  their  trusts;  but  this,  possibly,  may  be  reconciled 
with  the  rule,  upon  the  ground,  that  the  trust  is  not  considered 
as  vested  in  the  corporation,  as  a  corporation ;  but  the  natural 
persons  of  whom  it  is  composed  are  to  be  regarded  as  the  trus- 
tees ;  and  their  description  as  constituent  parts  of  a  corporation, 
operates  only  as  a  more  certain  description  of  their  persons  ;  and 
this  explanation  agrees  with  what  is  said  of  a  sole  corporation,  on 
the  same  subject,  in  Gilb.  Uses  and  Trusts.  See  also,  2  Leon  122. 
"  That  a  man  who  is  a  corporation  sole  cannot  be  seised  to  an  use 
in  his  corporate  capacity,  nor  by  his  corporate  name  alone  with- 
out his  natural  name,  and  then  the  addition  of  his  cor*x»rate  name 
must  be  considered  only  as  a  fuller  description  of  his  person."  1 
Kyd  on  Corporations  72,  73.  It  is  possible,  however,  that  a  civil 
corporation  aggregate  may  become  a  trustee,  by  special  agree- 
ment, for  other  purposes  than  those  of  charitable,  in  certain  cases; 
and  unquestionably  it  may  be  so  constituted  by  the  Act  of  the 
legislature  under  which  it  is  established,  so  as  to  give  a  court  of 
equity  jurisdiction  over  its  acts  as  trustee.  But  then  I  apprehend, 
it  cannot  be  made  so  by  construction  merely,  on  account  of  its 
having  misapplied  its  funds.  And  accordingly  Lord  Eldon,  in  The 
Attorney-General  v.  The  Corporation  of  Carmarthen,  (Coop.  Ch. 
Ca.  30),  refused  to  grant  an  injunction  to  restrain  the  defendant 
from  misapplying  the  funds  belonging  to  it.  And  afterwards,  in 
The  Mayor  and  Commonalty  of  Colchester  v.  Lawton,  (1  Fez.  4* 
Bea.  244,  245),  upon  a  bill  to  set  aside  a  mortgage  of  corporate 
property,  as  improperly  made  by  the  officer  of  the  corporation, 
under  the  corporate  seal,  for  purposes  not  corporate,  the  same 
learned  and  eminent  Lord  Chancellor  remarks,  that  there  was  no 
instance  to  be  found  of  a  trust  attaching  upon  the  ground  of  mis- 
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application  of  the  corporate  funds,  excepting  in  the  case  of  corpo- 
rations holding  to  charitable  uses. 

He  also  notices  the  opinion  expressed  by  Mr  Justice  Ashhurst 
in  the  case  of  The  King  v.  Watson,  (2  Term  Rep.  204),  to  the  con- 
trary, that  if  any  corporation  misapplied  its  moneys,  it  was  such 
an  abuse  of  its  trust  as  would  furnish  ground  for  an  application 
to  a  Court  of  Chancery,  in  such  a  way,  as  to  show  very  clearly 
that  he  did  not  approve  or  concur  in  it.  Chancellor  Kent,  like- 
wise, not  less  eminent  for  his  knowledge  of  chancery  principles, 
and  the  application  of  them,  in  the  case  of  The  Attorney-General 
v.  The  Utica  Insurance  Company,  (2  Johns.  Chan.  Rep.  384-5), 
after  referring  to  the  opinion  of  Justice  Ashhurst  in  The  King  v. 
Watson,  which  he  seems  to  think  was  concurred  in  by  the  other 
members  of  the  court,  says,  the  chancery  cases  do  not  recognise 
any  such  general  jurisdiction ;  and  I  think  it  may  be  fairly  infer- 
red from  all  that  he  does  say  on  the  point,  that  the  inclination  of 
his  mind  was  with  Lord  Eldon.  Chief  Justice  Hosmer  also,  in 
delivering  the  opinion  of  the  court,  in  Catlin  v.  The  Eagle  Bank, 
(6  Conn.  Rep.  244-5),  quotes  with  decided  approbation,  what  has 
been  advanced  by  Lord  Eldon  on  this  subject ;  and  indeed  it 
would  appear,  that  the  decision  of  the  court  in  that  case,  against 
its  equitable  jurisdiction  being  exercised  over  the  same,  was  based 
principally  upon  it.  This  doctrine  is  also  in  accordance  with  the 
principles  of  the  common  law  on  the  subject,  which  gives  the 
power  to  corporations,  as  incidental  to  their  being  created  such, 
to  dispose  of  their  property  and  funds  freely,  without  being  con- 
trolled therein  by  any  court,  in  such  manner  as  they  may  think 
will  be  most  expedient  and  conducive  to  their  interests.  Siderfin 
Rep.  162 ;  Smith  v.  Barret,  10  Co.  29  b,  30  a,  30  b.  See  also  3 
Com.  Dig.  Tit.  Franchise,  F.  11.  18 ;  1  Kyd  on  Cor.  108. 

Seeing  then,  that  no  agreement  was  ever  entered  into  between 
the  commonwealth  and  the  bank,  which  would  go  to  constitute 
the  latter  a  trustee  of  the  former  for  any  special  purpose,  so  as  to 
create  a  lien  in  her  favour  upon  the  property  or  the  funds  of  the 
bank,  or  to  give  her  a  preference  in  any  way  over  other  depositors 
or  creditors  of  the  bank ;  and  again  that  the  practice  and  under- 
standing of  the  bank  uniformly,  since  it  was  first  established,  has 
been  in  direct  opposition  to  everything  of  the  kind ;  I  will  now 
turn  to  the  Acts  of  Assembly  on  the  subject,  and  see  what  may 
be  fairly  collected  from  them  in  this  respect.  The  bank  was  first 
established  under  the  provisions  of  an  Act  passed  the  30th  of 
March  1793.  It  appears  from  the  preamble  to  this  Act,  that  it 
was  thought  the  establishment  of  the  bank  would  "  promote  the 
regular,  permanent  and  successful  operation  of  the  finances  of  the 
state,  and  be  productive  of  great  benefit  to  trade  and  industry  in 
general."  The  capital  stock  was  not  to  exceed  $3,000,000,  but 
was  afterwards  by  an  Act  of  the  13th  of  March  1830,  extending 
the  charter  of  the  bank  to  the  4th  of  March  1858,  reduced  so  as 
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not  to  exceed  $2,500,000.  This  latter  sum  has  been  the  amount 
of  the  capital  stock  of  the  bank  for  some  years  back,  three-fifths 
of  which  is  held  by  the  state,  and  the  remaining  two-fifths  by 
individuals  or  private  corporations.  By  this  latter  Act  the  num- 
ber of  directors  appointed  for  managing  tf!e  affairs  of  the  bank, 
was  reduced  from  twenty-five  to  sixteen,  four  of  whom  are  elected 
annually  by  the  Senate  and  House  of  Representatives  of  the 
State,  and  twelve  by  the  individual  stockholders.  By  the  prior 
Act,  the  bank  was  bound  to  lend  large  sums  of  money,  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum,  and  by  the 
latter  Act  to  lend  to  an  amount  greatly  exceeding  the  whole 
amount  of  its  capital  stock,  at  a  premium  of  five  and  a  half  per 
cent.,  upon  which  an  interest  of  five  per  cent,  per  annum  was  to 
be  paid  half-yearly,  and  the  principal  not  to  be  reimbursed  before 
the  4th  of  March  1858.  Then,  as  an  equivalent  to  the  bank  for 
these  onerous  duties  and  charges  imposed  upon  it,  the  tenth  sec- 
tion of  the  prior  Act  provided,  that  "  the  bills  or  notes  of  the  bank 
originally  made  payable,  or  which  shall  have  become  payable  on 
demand  in  gold  or  silver,  shall  be  receivable  in  all  payments  to 
the  state ;  and  the  public  moneys  of  the  state,  as  well  as  those  of 
any  corporation,  thereafter  constituted  by  the  authority  of  the 
state,  shall  be  constantly  deposited  in  the  Bank  of  Pennsylvania, 
whenever  lying  inactive."  But  by  the  first  section  of  the  latter 
Act  "  the  place  of  deposit  for  the  moneys  of  the  commonwealth 
may  be  changed  by  the  legislature,  whenever  they  shall  deem  it 
the  interest  of  the  state  to  direct  such  change."  The  tenth  sec- 
tion of  the  prior  Act  which  I  have  recited  in  full,  and  the  clause 
recited  in  the  first  section  of  the  latter  Act,  is  all  that  is  contained 
in  any  Act  relative  to  the  deposits  of  moneys  by  the  state  in  the 
bank.  But  it  has  been  said  that  it  was  not  intended  by  the  legis- 
lature to  confer  a  benefit  upon  the  bank  by  making  it  the  deposi- 
tory of  the  public  moneys,  but  to  make  it  chargeable  with  the 
trouble  and  expense  of  the  safe-keeping  thereof,  without  intending 
to  allow  it  to  use  such  moneys  for  its  own  purposes,  as  a  bank,  in 
any  way  whatever;  and  that  the  bank  must  be  regarded  as  hav- 
ing assented  to  do  so  by  way  of  yielding  an  equivalent  for  the 
privileges  bestowed  upon  it  by  its  incorporation.  To  give,  how- 
ever, such  a  construction  to  the  Act  in  this  particular,  would  riot 
only  be  contrary  to  the  plain  import  and  meaning  of  the  tenth 
section,  and  the  whole  tenor  of  both  the  Acts,  but  altogether 
unreasonable,  seeing  the  state  was  to  derive  at  least  as  great,  if 
not  greater  benefits  from  the  establishment  and  incorporation  of 
the  bank,  than  the  private  or  individual  stockholders ;  because  she 
held  afterwards  the  larger  portion  of  the  stock,  and  was  to  parti- 
cipate in  all  the  profits  made  accordingly.  Besides,  it  is  but 
equitable,  at  least,  that  she  should  bear  her  due  proportion  of  all 
the  risk  and  expenses  attending  the  operations  and  management 
of  the  affairs  of  the  bank.  According  to  the  express  terms,  how- 
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ever,  of  the  tenth  section,  the  legislature  declare,  that  not  only 
all  moneys  of  the  state  when  lying  inactive,  but  likewise  all 
moneys  of  corporations,  thereafter  constituted  by  the  authority  of 
the  state,  shall  be  derosited  in  like  manner,  in  the  bank.  Now 
surely  it  cannot  be  pretended,  that  the  state  had  any  interest  in, 
or  could  derive  any  advantage  from  making  the  bank  keep  safely, 
without  using  the  same,  the  moneys  of  corporations  thereafter 
created  by  her.  And  yet  upon  any  construction  that  can  be  given 
to  the  section,  if  the  bank  be  bound  to  receive  the  moneys  of  the 
one  on  deposit  as  a  charge,  without  the  possibility  of  benefit  from 
it  in  any  way,  it  is  also  bound,  in  like  manner,  to  receive  the 
moneys  of  the  other;  which  would  be  subjecting  the  bank  to  a 
charge  and  expense  that  might  prove  injurious  to  the  state  as  a 
stockholder,  as  well  as  the  individual  and  private  stockholders ; 
which  undoubtedly  could  never  have  been  intended  by  the  legis- 
lature. 

It  is,  however,  not  only  in  exact  accordance  with  the  language 
of  the  10th  section  of  the  prior  Act,  but  reasonable  and  altogether 
consistent  with  the  interest,  as  also  the  advantage  of  the  state,  as 
a  stockholder,  to  consider  that  part  of  the  section  which  declares 
that  the  public  moneys  shall  be  deposited  in  the  bank,  as  an 
engagement  on  the  part  of  the  state,  that  it  should  be  done  for 
the  common  benefit  of  all  the  stockholders,  including  the  State  as 
such,  so  that  the  moneys  deposited  by  the  state,  as  also  those 
deposited  by  corporations  thereafter  created,  might  be  used,  and 
profit  made  thereof,  by  discounting  bills  and  notes,  and  paying  the 
proceeds  of  the  same  out  of  the  moneys  so  deposited,  as  was  well 
known  to  be  the  practice  and  custom  of  banks  at  the  time  and 
before  the  passage  of  the  Act.  And  this,  in  short,  is  the  only  rational 
construction  that  can  be  given  to  that  clause  or  part  of  the  section. 
Besides,  in  the  9th  article  of  the  7th  section  of  the  prior  Act  it  is 
declared,  that  the  whole  amount  of  debts  contracted  by  the  bank, 
shall  at  no  time  exceed  the  sum  of  three  millions  of  dollars  over 
and  above  the  moneys  then  actually  deposited  in  the  bank  for  safe 
keeping,  which  goes  to  show  clearly  that  the  legislature  intended 
that  the  bank,  if  it  thought  proper,  should  be  at  liberty  to  contract 
debts,  upon  the  credit  of  its  deposits  generally,  as  well  those 
deposited  by  the  state  as  individuals ;  for  no  distinction  is  made, 
and  that  the  amount  of  its  debts  was  at  all  times  to  depend  upon 
the  actual  amount  of  its  deposits,  so  that  if  the  deposits  in  the 
bank  were  large,  it  was  to  be  at  liberty  to  discount  bills  and  notes 
to  a  greater  amount  than  if  the  deposits  were  less.  It  seems  to 
me  that  all  these  various  provisions  in  the  Acts  incorporating  the 
defendants,  can  receive  but  one  interpretation ;  and  that  they  all 
go  to  show  most  conclusively,  that  the  money  of  the  state,  not 
wanted  immediately  by  her,  was  to  be  deposited  in  the  bank,  in 
order  to  promote  the  interest  of  the  bank,  by  its  discounting  and 
creating  debts  on  the  faith  of  its  having  a  right  to  use  it  for  that 
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purpose;  and  more  especially  so,  as  the  state  would  derive  a 
benefit  therefrom  in  common  with  the  other  stockholders.  Besides, 
I  would  ask,  if  the  provision  for  depositing  the  money  of  the  state 
in  the  bank  had  been  designed  as  an  accommodation  to  the  state 
merely,  and  not  as  an  advantage  to  the  bank,  why  should  the  legis- 
lature have  reserved  the  right  to  themselves  in  the  1st  section  of 
the  Act  of  1830,  renewing  the  charter  to  the  bank,  as  already 
mentioned,  of  changing  or  taking  away  the  deposits  of  the  public 
money  from  the  bank,  whenever  they  should  deem  it  the  interest 
of  the  state  to  do  so.  This  was  entirely  unnecessary,  to  say  the 
least  of  it,  if  by  making  the  bank  the  depository  of  the  public 
money,  it  was  intended  thereby  simply  to  impose  an  obligation 
on  the  bank  to  receive  it  for  the  exclusive  accommodation  of  the 
state,  without  the  privilege  of  using  it  in  any  way  whatever  for 
the  benefit  of  the  bank ;  because  the  state,  under  this  view,  could 
at  any  time  have  waived  the  exercise  of  such  a  right  as  she  had 
secured  and  reserved  exclusively  for  her  own  benefit.  But  if  on 
the  other  hand,  it  was  intended  for  the  benefit  of  the  bank,  it  was 
not  only  proper,  but  highly  necessary  for  her  to  reserve  the  right 
of  making  the  change,  otherwise  in  doing  so,  she  would  have  been 
justly  chargeable  with  violating  her  agreement  to  the  prejudice 
of  the  bank.  This  latter  view  of  the  matter,  therefore,  not  only 
protects  the  legislature  from  the  imputation  of  making  idle  and 
unnecessary  provisions  on  the  subject,  but  goes  strongly  to  sup- 
port the  construction  which  I  have  given  to  the  other  parts  of  the 
Acts  noticed  above. 

But  it  may  be  said,  that  on  principles  of  public  policy  as  well 
as  those  of  expediency,  the  state  is  entitled  to  claim  a  preference 
over  all  other  depositors  or  creditors  of  the  bank,  otherwise  the 
embarrassment  to  which  she  might  be  subjected  for  want  of 
money  might  be  such  as  to  affect  the  whole  community,  whose 
interest  ought  to  be  consulted  at  all  times,  in  preference  to  those 
of  individuals,  and  ought  likewise  to  be  sustained  and  promoted, 
though  it  should  be  detrimental  to  the  latter.  In  doubtful  cases, 
this  argument  might  possibly  have  some  weight,  but  certainly  can- 
not be  made  to  contravene  the  clear  and  manifest  intention  of  the 
legislature ;  nor  yet  to  enable  the  state  to  commit  an  act,  which, 
if  done  by  an  individual,  would  be  considered  fraudulent,  as  being 
in  violation  of  the  confidence  which  he  had  induced.  In  order  to 
show  the  true  position  of  the  state  in  this  respect,  it  is  requisite 
to  bear  in  mind  what  has  been  already  stated,  that  she  holds,  and 
for  years  past  has  held,  three-fifths  of  the  whole  capital  stock  of 
the  bank,  and  by  her  directors  appointed  by  the  legislature,  in 
conjunction  with  directors  appointed  by  the  other  stockholders, 
has  ever  had  a  share  in  the  management  and  direction  of  the  bank, 
in  all  its  affairs  and  concerns.  The  legislature  also  of  the  state 
has  every  year  been  put  in  possession  of  the  state  and  condition  of 
the  bank,  by  a  report  made  thereof,  by  the  board  of  directors  or 
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officers  of  the  bank.  Besides  this,  the  legislature  have  the  power 
of  visiting  the  bank  at  pleasure,  by  a  committee  of  its  members, 
appointed  for  that  purpose,  who  may  inquire  particularly  into  the 
state  and  condition  of  the  bank,  and  for  that  purpose  have  a  right 
to  call  for  and  inspect  its  books  and  papers,  as  well  as  to  examine 
the  officers  thereof  on  the  subject ;.  which  no  other  depositors  or 
creditors  of  the  bank  have  any  right  to  claim.  Hence  the  Bank 
of  Pennsylvania  has  been  considered  by  every  one  emphatically 
the  state  bank ;  and  it  not  only  received  the  peculiar  patronage 
and  support  of  the  state,  but  likewise  her  confidence  in  the  highest 
degree,  from  her  having  ever  continued  to  make  it  the  depository 
of  her  moneys.  May  it  not  then  be  supposed,  that  many  men  and 
private  companies,  knowing  these  circumstances  and  high  credit 
in  which  the  bank  stood  with  the  state,  were  induced  on  that 
account,  to  give  credit  to  it  either  by  depositing  their  moneys  in  it, 
or  receiving  its  notes  as  cash,  in  place  of  gold  or  silver.  Then  sup- 
pose that,  after  this  is  done,  it  happens  that  the  bank,  through  the 
want  of  sufficient  foresight,  or  cautious  management  on  the  part 
of  its  directors,  who  are  in  part  appointed  by  the  state,  becomes 
unable  to  meet  promptly  all  its  liabilities ;  when  she  being  a  large 
depositor  as  well  as  the  private  individuals  and  companies,  who 
have  given  credit  to  the  bank,  mainly  on  account  of  the  relation 
that  existed  between  it  and  the  state,  and  the  confidence  which 
the  latter  appeared  to  have  in  it,  comes  forward  and  claims  to  be 
paid  first  out  of  the  funds  of  the  bank,  even  to  the  entire  exclusion 
of  the  other  depositors  and  note-holders,  if  there  should  not  be 
more  than  sufficient  to  satisfy  the  amount  of  her  debt.  What 
opinion  would  be  likely  to  be  entertained  of  the  justice  of  such  a 
claim? 

If  a  wealthy  company  or  partnership,  consisting  of  individuals, 
having  a  like  connection  with  a  bank,  treating  it  in  like  manner, 
and  having  a  like  influence  to  that  of  the  state  upon  the  public 
mind,  were  under  the  like  circumstances,  as  the  state  has  done  in 
this  case,  to  set  up  such  a  claim  of  preference,  it  appears  to  me  it 
would  be  pronounced  an  attempt  at  fraud ;  and  instead  of  being 
preferred,  I  am  not  certain  but  there  would  be  some  reason  for 
saying  that  they  ought  rather  to  be  postponed  than  preferred. 
But  the  state,  perhaps,  is  entitled  in  such  case  to  more  favour  or 
indulgence  than  individuals,  as  she  can  only  act  by  means  of  her 
agents,  who,  in  general,  cannot  be  got  to  use  the  same  degree  of 
vigilance  in  regard  to  her  money  concerns,  as  well  as  other  busi- 
ness that  prudent  individuals  exercise  in  their  own  behalf  in  like 
matters.  In  no  case,  however,  is  the  state  entitled  to  claim  a 
preference  in  being  paid  debts  coming  to  her,  unless  an  Act  of 
Assembly  can  be  found  to  authorize  it.  Certainly  none  has  been 
produced  in  the  present  case ;  nor  am  I  aware  now  of  any  case 
wherein  such  right  is  given.  On  the  contrary,  however,  she  is  to 
be  postponed,  by  an  Act  of  the  legislature,  to  all  other  creditors, 
m.  —  27  s  * 
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as  against  the  estate  of  a  debtor  who  has  died  insolvent;  which 
rather  goes  to  show,  that  it  has  never  been  deemed  either  just  or 
necessary,  by  the  legislature,  to  give  the  state  a  preference  over 
other  creditors  of  an  insolvent  debtor,  whether  he  be  living  or 
dead.  The  state  may  acquire  a  preference  by  obtaining  the  first 
lien  against  the  estate  of  her  debtor,  the  same  as  an  individual 
creditor  may  do.  But  this  is  effected  only  by  compact  with  the 
debtor,  or  by  a  proceeding  directed  by  law.  It  is  also  very  clear, 
that  an  insolvent  debtor  of  the  state  and  of  individuals,  may  either 
prefer  the  state  to  his  other  creditors,  or  postpone  her  to  the  last. 
In  short,  an  insolvent  debtor  may  prefer  whomsoever  of  his  cre- 
ditors he  pleases. 

A  corporation  has  the  same  right  in  this  respect  that  an  indi- 
vidual debtor  possesses,  unless  restrained  by  its  charter. 

It  has  not,  however,  been  shown  in  this  case,  nor  can  it  be  pre- 
tended, with  any  colour  of  truth,  that  the  defendants  have  not  the 
power  of  disposing  of  their  property,  and  of  preferring  one  cre- 
ditor to  another,  if  it  be  that  they  cannot  satisfy  all.  So  that, 
under  every  possible  view  that  can  be  taken  of  the  case,  there  is 
no  ground  whatever  for  continuing  the  injunction. 

But  an  Act  of  Assembly,  passed  the  29th  of  March  1842,  since 
the  issuing  of  the  injunction  in  this  case,  is  said  to  have  a  bearing 
upon  it,  in  favour  of  continuing  the  injunction.  And,  indeed,  I 
understand  it  to  be  made  the  ground  chiefly  upon  which  a  majo- 
rity of  the  court  has  determined  not  to  dissolve  the  injunction. 
The  first  section  of  the  Act  enacts,  "  that  if  the  stockholders  of 
the  Bank  of  Pennsylvania,  at  an  adjourned  meeting,  or  any  gene- 
ral meeting  called  by  the  directors,  or  holden  in  pursuance  of 
their  charter,  shall  decide  by  a  majority  of  the  votes,  then  and 
there  present,  or  represented  according  to  the  scale  of  votes  allowed 
at  election  of  directors,  that  it  is  expedient  for  the  said  bank  to 
make  a  general  assignment  of  the  real  and  personal  estate  of  the 
said  corporation  to  trustees,  for  the  payment,  or  securing  the 
payment  of  the  debts  of  the  same ;  and  shall,  moreover,  by  a  like 
vote,  elect  three  or  more  trustees  for  that  purpose ;  it  shall  be  the 
duty  of  the  directors  of  the  said  bank,  in  the  corporate  name  and 
under  the  corporate  seal  of  the  President,  Directors  and  Company 
of  the  Bank  of  Pennsylvania,  forthwith  to  make  such  an  assign- 
ment, and  to  do  all  such  acts  as  shall  be  necessary  to  carry  the 
same  into  full  effect.  Provided,  that  in  the  election  or  nomina- 
tion of  trustees,  assignees,  and  all  other  officers  which  may  be 
elected  to  close  the  affairs  of  said  bank  or  otherwise,  the  state 
treasurer  shall  attend  in  person  or  by  proxy,  on  behalf  of  the 
commonwealth,  and  have  as  many  votes  for  the  state  on  her 
stock,  as  though  the  shares  of  the  same  were  held  by  individuals, 
as  the  law  now  limits  in  relation  to  the  election  of  directors  in  said 
bank"  And  by  the  9th  section,  it  is  declared,  " before  any 
assignment  is  or  shall  be  made  under  any  of  the  provisions  of  this 
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Act,  by  the  Bank  of  Pennsylvania  aforesaid,  said  bank,  by  an 
assignment  duly  executed,  shall  deliver  up  and  transfer  to  the 
state  treasurer,  such  bonds,  notes,  bills  receivable,  or  such  other 
evidence  of  debt  as  shall  appear  a  sum  sufficient  to  pay  the 
amount  said  bank  is  now  indebted  to  the  commonwealth,  for  any 
money  that  has  been  deposited  in  said  bank  by  the  state  trea- 
surer." These  are,  I  believe,  the  only  sections  or  parts  of  the 
Act  which  are  supposed  to  relate  to  the  question  here.  But  they 
contain  not  the  slightest  allusion  to  this  case,  or  the  proceedings 
had  in  it ;  and  I  must  confess  that  I  am  wholly  unable  to  per- 
ceive how  they,  or  any  other  portion  of  the  Act,  can  be  made  to 
apply  to  or  operate  upon  it. 

As  the  Act  was  passed  after  the  injunction  was  granted,  it  is 
impossible  that  the  Act  can  be  made  the  foundation  of  it  in  any 
way  whatever :  and  seeing  the  Act  has  no  reference  to  the  injunc- 
tion previously  granted,  and  the  pendency  of  it  at  the  time,  it  is 
difficult,  if  not  really  impossible,  to  conceive  how  it  can  be  affect- 
ed by  the  Act.  The  great  object  of  the  Act  was  to  enable  the 
stockholders  of  the  bank,  if  they  should  deem  it  expedient,  to 
make,  by  the  directors,  a  general  assignment  of  the  real  and  per- 
sonal estate  belonging  to  the  bank,  to  such  trustees  as  should  be 
chosen  by  the  stockholders  on  behalf  of  the  bank,  and  the  state 
treasurer  on  behalf  of  the  state,  for  the  purpose  of  making  and 
securing  the  payments  of  the  debts  of  the  bank.  Though  the 
state,  by  the  state  treasurer,  is  to  join  in  electing  the  trustees,  it 
is  left  entirely  to  the  discretion  of  the  individual  stockholders, 
without  the  vote  of  the  state,  to  decide  in  the  first  place,  whether 
it  is  expedient  to  make  such  general  assignment.  But  if  the 
stockholders  decide  in  favour  of  the  expediency  of  such  an  assign- 
ment, and  then  in  conjunction  with  the  state  treasurer,  elect  trus- 
tees as  directed  by  the  Act,  it  is  required  by  the  ninth  section  as 
recited  above,  that  the  directors  of  the  bank  shall  first,  before  they 
make  such  general  assignment  to  the  trustees  appointed  for  that 
purpose,  deliver  up  and  transfer  to  the  state  treasurer,  by  an 
assignment  duly  executed,  bonds,  notes,  bills  receivable,  or  such 
other  evidence  of  debt,  as  shall  appear  sufficient  to  pay  the  amount 
of  the  debt  due  to  the  state :  it  is  therefore  perfectly  plain  that 
this  Act  does  not  require  or  make  it  the  duty  of  the  defendants  to 
give  a  preference  to  the  state,  unless  the  stockholders  shall  first 
resolve  on  the  expediency  of  making  a  general  assignment  for  the 
purpose  of  paying  the  debts  of  the  bank.  This  it  would  seem 
they  did,  on  the  1st  of  April  1842,  at  an  adjourned  meeting,  in 
conformity  to  the  powers  granted  them  by  the  Act.  But  after- 
wards at  a  meeting  of  the  stockholders  and  the  state  treasurer, 
held  for  the  purpose  of  electing  trustees,  under  the  Act,  the  stock- 
holders and  he  disagreed,  as  to  the  number  of  votes  that  he  should 
give  on  behalf  of  the  state,  under  the  terms  of  the  Act ;  he  claim- 
ed to  give  one  vote  for  each  and  every  share  of  the  capital  stock 
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holden  by  the  state,  in  the  same  manner  as  if  each  share  thereof 
were  held  by  a  single  person,  without  his  holding  more  than  one 
share,  whereas  the  stockholders  would  only  allow  him  to  give 
thirty  votes  in  all,  on  behalf  of  the  state ;  that  being  the  highest 
number  of  votes  that  an  individual  holding  the  same  amount  of 
stock  as  the  state,  would  have  been  entitled  to  give,  according  to 
the  scale  of  votes  allowed  at  elections  of  directors  of  the  bank. 
The  stockholders  proceeded  in  the  election,  but  the  state  treasurer 
in  consequence  of  the  disagreement  did  not  vote;  thus  leaving  the 
stockholders  to  elect  such  trustees  as  they  pleased :  but  upon  a 
case  stated  for  the  opinion  of  this  court,  with  a  view  to  settle  the 
question  as  to  the  number  of  votes  that  the  state  treasurer  was 
entitled  to  give  on  behalf  of  the  state,  according  to  the  terms  of 
the  Act,  it  was  determined,  that  the  Act  in  this  particular  was 
void  for  uncertainty ;  and  that  the  election  of  the  trustees,  by  the 
stockholders  alone,  was  also  void,  because  it  was  manifest  from  the 
terms  of  the  Act  that  the  legislature  intended  it  should  not  be 
made  without  a  vote  given  on  behalf  of  the  state.  I  would  here 
observe,  that  although  I  cannot  conceive  how  it  is  possible  to  make 
anything  contained  in  this  Act,  a  ground  for  continuing  the 
injunction  or  refusing  to  dissolve  it;  yet  it  goes  to  show  pretty 
clearly  that  the  legislature  were  of  the  opinion,  when  they  passed 
it,  that  the  state  had  no  right  to  claim  a  preference  over  other 
creditors  of  the  bank,  so  as  to  have  her  debt  paid  first,  otherwise 
they  need  not  have  introduced  a  stipulation  to  that  effect  into  it, 
by  declaring  that  before  the  bank  should  exercise  the  power 
thereby  granted,  of  making  a  general  assignment  in  favour  of  its 
creditors,  it  should  first  secure  the  payment  of  the  debt  owing  to 
the  state.  But  I  must  be  permitted  to  observe  further,  that  if 
there  be  anything  in  this  Act,  and  the  conduct  of  the  bank  under 
it,  applicable  to  the  question  before  us,  it  is  decidedly  in  favour  of 
the  injunction  being  dissolved:  for  the  bank  instead  of  showing 
the  least  unwillingness  to  carry  the  provisions  of  the  Act  into 
complete  execution,  has  on  the  contrary  done  everything  in  its 
power  to  effectuate  the  same.  In  my  humble  opinion,  it  was  the 
fault  of  the  state,  that  the  arrangement  contemplated  by  the  Act, 
for  giving  to  her  a  preference  over  other  creditors,  was  not  made 
with  the  bank ;  this  she  prevented  by  claiming  to  give  as  many 
votes,  in  the  election  of  trustees,  as  she  held  shares  of  stock  in  the 
bank ;  and  being  the  owner  of  three-fifths  of  the  whole  number 
of  shares,  it  was  in  effect  claiming  that  she  should  have  the  ap- 
pointment of  the  trustees  exclusively  to  herself,  without  permit- 
ting the  individual  stockholders  to  have  any  control  whatever  in 
her  doing  so :  this  however  could  not  have  been  intended  by  the 
legislature ;  for  it  is  not  to  be  supposed,  that  so  grave  and  intel- 
ligent a  body,  should  have  designed  thus  to  mock  the  stockholders 
with  the  concession  of  a  right  to  vote  in  the  election  of  trustees, 
in  such  a  way  only  as  to  render  it  altogether  impossible  that  the 
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exercise  of  it  should  avail  them,  under  any  imaginable  state  of 
things.  I  must  also  be  permitted  to  say,  though  I  do  it  with  great 
diffidence,  seeing  this  court,  after  argument,  was  unable  to  solve 
the  question,  on  account  of  the  seeming  discrepancy  or  uncer- 
tainty in  the  language  of  the  Act — that  thirty  votes,  upon  a  fair 
construction  of  it,  was  all  that  the  state  treasurer  was  entitled  to 
give  on  behalf  of  the  state,  in  the  election  of  the  trustees. 

This  number  the  stockholders  were  willing  to  allow  him  to  give, 
but  no  more ;  and  in  this  it  appears  to  me  that  they  were  right. 
It  is  true  that  there  is  some  apparent  discrepancy  in  the  Act  on 
this  point,  because,  in  the  enacting  part  of  the  first  section,  the 
expediency  of  making  a  general  assignment  is  to  be  determined 
by  a  majority  of  the  votes  of  the  stockholders,  either  present  or 
represented  at  a  meeting  thereof,  to  be  given  according  to  the 
scale  of  votes  allowed  at  elections  of  directors;  and  having 
decided  in  this  manner  in  favour  of  the  expediency  of  such 
assignment,  the  trustees  were  then  to  be  elected  by  a  like  vote; 
that  is,  by  a  vote  of  the  majority  of  the  votes  of  the  stockholders, 
given  according  to  the  same  scale ;  but  in  the  proviso,  it  is  super- 
added,  that  in  the  election  of  trustees,  the  state  treasurer  shall 
attend,  in  person  or  by  proxy,  on  behalf  of  the  commonwealth, 
and  have  as  many  votes  for  the  state  on  her  stock,  as  though  the 
shares  of  the  same  were  held  by  individuals,  as  the  law  now 
directs  in  relation  to  the  election  of  directors  in  said  bank.  If 
the  proviso  were  so  entirely  repugnant  to  the  enacting  clause,  as 
to  be  wholly  irreconcilable  with  it  by  any  reasonable  interpreta- 
tion, it  being  the  last  will  of  the  legislature  on  the  subject,  might 
therefore  be  properly  considered  a  repeal  of  the  enacting  clause, 
as  was  said  in  The  Attorney- General  v.  Chelsea  Water  Works 
Governors,  (Fitz-Gibb.  195).  A  proviso  is  generally  introduced 
for  the  purpose  of  qualifying  or  explaining  the  enacting  part,  and 
never,  I  take  it,  in  any  case  with  a  view  of  destroying  or  defeat- 
ing the  operation  of  it  altogether.  It  is  therefore  the  bounden 
duty  of  the  court  to  give  to  the  proviso  such  construction,  if  pos- 
sible, as  will  not  go  to  defeat  the  operation  and  effect  entirely  of 
the  enacting  clause.  Stevens  v.  Duckworth,  (Hardw.  344).  If 
this,  however,  cannot  be  done,  it  may  perhaps  be  right  to  con- 
sider the  proviso  as  a  repeal  of  the  enacting  clause,  with  which  it 
cannot  be  reconciled  by  any  possible  construction,  consistent  with 
the  main  object  of  the  Act,  as  collected  from  the  whole  tenor  of 
the  Act  itself,  and  those  Acts,  if  any,  to  which  it  has  reference. 
But  in  no  case,  as  it  appears  to  me,  ought  the  court  to  pronounce 
both  the  enacting  clause  and  proviso  void,  on  the  ground  of  uncer- 
tainty as  to  the  meaning,  arising  from  inconsistency  of  the  one 
with  the  other,  or  from  the  obscurity  of  the  language  employed 
therein ;  this  would  seem  to  be  treating  the  Act  of  so  intelligent 
a  body  as  that  of  the  Legislature,  too  much  like  the  last  will  of 
an  illiterate  testator,  made  in  extremis,  inops  concilii',  and  to 


214  SUPREME  COURT  [Philadelphia 

[Commonwealth  v.  Bank  of  Pennsylvania.] 

carry  with  it  an  imputation  that  could  not  be  well  sustained.  I 
am  not  aware  of  any  case  in  which  an  Act  of  the  legislature 
was  ever  before  declared  void,  upon  the  same  ground,  by  any 
court.  When,  however,  an  Act  is  passed  under  a  belief,  by  the 
legislature,  that  a  particular  fact  exists  or  event  has  taken  place, 
which  is  not  so,  but  the  belief  of  its  existence  induces  the  passage 
of  the  Act,  it  may  doubtless  be  declared  void  by  the  court,  as  was 
done  in  the  case  of  The  Earl  of  Leicester  v.  Sir  Christopher  Heydon, 
(Plowd.  Com.  400).  Because  the  legislature  may  be  deceived  or 
fall  into  an  error,  in  regard  to  such  a  matter,  as  readily  as  an 
individual.  But  nothing  of  the  sort  occasioned  the  passage  of  the 
Act  in  this  case.  Then,  as  to  the  apparent  discrepancy  between 
the  enacting  clause  and  the  proviso,  it  is  plain  that  by  the  former 
the  election  of  the  trustees  is  given  to  the  stockholders,  excluding 
the  state ;  for  in  using  the  term  "  stockholders"  throughout  the 
Act,  it  is  perfectly  manifest  that  the  state  is  not  meant  to  be 
included  therein;  and  hence  it  would  seem  that  one  object,  at 
least,  of  superadding  the  proviso  was,  to  show  that  the  legisla- 
ture intended  that  the  state  should  have  a  vote  in  the  election  of 
the  trustees ;  and  accordingly  provided  that  "  the  state  treasurer 
shall  attend,  in  person  or  by  proxy,  on  behalf  of  the  common- 
wealth, and  have  as  many  votes  for  the  state  on  her  stock,  as 
though  the  shares  of  the  same  were  held  by  individuals,"  as  the 
law  then  limited  in  relation  to  the  election  of  directors  in  said 
bank.  The  state  treasurer  construed  the  words  "  held  by  indi- 
viduals," as  though  they  had  been,  by  as  many  several  individuals. 
But  this  is  not  the  necessary  and  only  import  of  them;  and  if  they 
will  bear  any  other,  which  will  not  go  to  defeat  entirely  the 
enacting  clause,  but  to  qualify  and  explain  it,  they  ought  to  be 
so  understood;  Foster's  Case,  (11  Co.  63,  b) ;  because  the  con- 
struction of  the  state  treasurer  would  give  the  election  of  the  trus- 
tees to  the  state  exclusively,  so  that  the  stockholders  would  have 
no  part  in  it,  the  enacting  clause  to  the  contrary  notwithstanding. 
Now,  in  order  to  render  the  words  in  the  proviso  explanatory  of, 
and  in  some  degree  consistent  with  the  enacting  clause,  so  as  to 
give  a  combined  operation  to  both,  they  may  be  construed  as  if 
they  were  "by  individuals  jointly,  or  the  same  individuals  jointly." 
And,  strictly  speaking,  I  am  rather  inclined  to  think  that  either 
of  these  forms  of  expression  conveys  the  sense  and  meaning  of  the 
words  in  the  proviso  more  distinctly  and  correctly  than  that  con- 
tended for  by  the  state  treasurer;  or  if  necessary,  in  order  to 
render  the  enacting  clause  available  to  some  extent,  and  to  carry 
into  effect  what  may  be  considered,  if  not  absolutely  the  certain, 
yet  the  probable  meaning  of  the  legislature,  the  words  "  held  by 
individuals"  may  be  construed  "held  by  an  individual."  It  is 
every  day's  practice,  in  the  construction  of  wills,  rather  than 
declare  them  void  for  uncertainty,  to  supply  or  alter  words,  as 
may  seem  requisite,  for  the  purpose  of  giving  effect  to  what  may 
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be  fairly  supposed  to  have  been  the  probable  intent  of  the  testator. 
This  has  also  been  done  in  the  construction  of  statutes.  And 
although  it  may  be  done  to  support  a  will  or  a  statute,  in  order 
to  reconcile  one  part  with  another,  and  make  the  whole  consistent, 
yet  it  cannot  be  done  for  the  purpose  of  making  one  part  defeat 
the  entire  operation  of  another,  or  to  render  the  whole  void  for 
uncertainty,  on  account  of  apparent  discrepancy.  Then  it  is 
perfectly  clear,  and  not  disputed,  as  the  law  stood  at  the  passage 
of  the  Act  of  March  1842,  in  regard  to  the  number  of  votes  that 
an  individual  or  any  number  of  individuals,  holding  jointly  the 
same  number  of  shares  of  stock  that  the  state  he'd  in  the  bank, 
that  thirty  votes  were  all  that  could  have  been  given  by  such 
individual  or  individuals.  And  why  should  the  state  be  placed 
upon  a  more  favourable  footing,  in  this  respect,  than  an  individual 
or  a  number  of  individuals,  holding  jointly  the  same  number  of 
shares  of  stock  that  the  state  did  ?  Certainly  no  disposition  to 
favour  the  state  in  this  respect  has  ever  been  evinced  by  the 
legislature  in  the  passage  of  any  previous  Act.  On  the  con- 
trary, the  very  reverse  has  been  the  case.  For  under  the  Act  of 
1793,  first  establishing  the  bank,  the  state  was  only  permitted  to 
choose  six  directors  out  of  twenty-five ;  and  now,  by  the  Act  of 
the  30th  of  March  1830,  four  out  of  sixteen.  This  I  also  consider 
a  powerful  argument  to  show  that  the  legislature  could  not  have 
intended,  by  the  Act  of  1842,  to  give  the  state  a  greater  number 
of  votes  at  most,  in  the  election  of  trustees,  than  an  individual 
would  have  been  entitled  to,  if  her  stock  had  been  held  by  him. 
I  have  now  only  to  observe,  in  conclusion,  that  as  it  has  been 
decided  by  this  court  that  trustees  cannot  be  elected  under  the 
Act  of  1842,  no  general  assignment  can  be  made,  as  thereby 
directed ;  and  unless  the  bank  can  be  allowed  to  make  a  general 
assignment  to  such  trustees  as  the  stockholders  shall  approve,  and 
have  a  chance  of  electing,  it  is  clearly  under  no  obligation  what- 
ever to  give  a  preference  to  the  state.  Nor  can  it  be  pretended, 
as  it  appears  to  me,  that  it  is  required  by  the  Act,  except  in  the 
event  of  the  bank  being  enabled  to  make  afterwards  a  general 
assignment  to  such  trustees  as  the  stockholders  shall,  or  may,  if 
united  among  themselves,  select  for  that  purpose. 

HUSTON,  J.  also  dissented. 

Motion  denied. 
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Hemphill  against  Hurford. 

Bequest  to  executors,  and  the  survivor  of  them,  in  trust  for  R.  C.  H.  the  sum 
of  $30,000,  to  be  by  them  invested  for  his  use,  and  that  of  his  legal  representa- 
tives, either  in  real  or  personal  estate,  according  to  their  best  discretion — the 
legacy  to  be  paid  at  the  end  of  three  years  after  decease  of  testator,  unless  in  the 
judgment  of  the  executors,  or  survivor,  it  may  sooner  be  paid  without  injury  to 
his  estate  generally,  and  to  the  interests  of  those  to  whom  the  residue  was  given. 
Held,  that  after  the  three  years,  action  lay  by  the  legatee  to  recover  it. 

THE  following  case  was  stated  in  an  action  brought  in  this 
court  by  Robert  C.  Hemphill,  to  the  use  of  Thomas  C.  Rea, 
assignee,  against  Lewis  Hurford,  surviving  executor  of  William 
Coleman,  deceased. 

This  action  is  brought  to  recover  $30,000,  with  interest,  being 
the  amount  of  the  legacy  mentioned  in  the  following  clause  in  the 
will  of  defendant's  testator,  viz :  "  I  give  and  bequeath  to  my  exe- 
cutors and  the  survivor  of  them,  in  trust  for  my  nephew,  Robert 
Coleman  Hemphill,  the  sum  of  $30,000,  to  be  by  them  invested  for 
his  use,  and  that  of  his  legal  representatives,  either  in  real  or  per- 
sonal estate,  according  to  their  best  discretion,  this  legacy  to  be 
paid  at  the  end  of  three  years  after  my  decease,  unless  in  the  judg- 
ment of  my  executors  or  the  survivor  of  them,  it  may  be  paid 
sooner  without  injury  to  my  estate  generally  and  to  the  interests 
of  those  to  whom  the  residue  is  given." 

Robert  Coleman  Hemphill,  mentioned  in  the  above  bequest,  is 
the  plaintiff,  and  the  defendant  is  the  surviving  executor  of  the 
said  testator.  William  Coleman  died  on  the  18th  day  of  August 
1837. 

If  the  court  shall  be  of  opinion  on  the  above  facts,  that  the  plain- 
tiff is  entitled  to  recover,  their  judgment  is  to  be  entered  in  his 
favour  for  such  »sum  as  may  be  due  by  virtue  of  this  bequest  — 
deducting  what  may  be  due  by  Robert  Coleman  Hemphill  to  the 
estate  of  William  Coleman,  deceased;  and  also  deducting  the  col- 
lateral inheritance  tax  due  on  said  legacy  —  with  such  interest  as 
may  be  agreed  upon  by  the  counsel,  or  in  default  of  such  agree- 
ment, awarded  by  the  court,  subject  to  the  question  of  assets  in 
the  hands  of  the  executors  or  the  survivor  of  them.  If  the  court 
shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  then 
judgment  is  to  be  entered  for  the  defendant. 

Meredith,  for  plaintiff,  stated  that  this  case  was  decided  in 
Hamersley  v.  Smith,  (4  Whart.  126). 

Hazlehurst  and  Montgomery,  contra,  contended  that  it  was  a 
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special  and  express  trust,  not  an  implied  one,  and  the  intent  of  the 
testator  was  clear,  that  the  money  should  be  invested  for  the 
benefit  of  R.  C.  H.,  so  as  not  to  be  squandered  or  liable  for  his 
debts,  and  also  for  the  benefit  of  his  representatives.  The  execu- 
tors cannot,  therefore,  be  compelled  to  pay  it  over  to  him  or  his 
assignee.  They  cited  1  Watts  370. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  question  raised  here  was  decided  by  this 
court  in  the  case  of  Hamersley  v.  Smith,  (4  Whart.  126).     There 
the  testator  directed  by  his  will,  that  the  moneys  which  might  be 
received  by  his  executors  from  W.  F.'s  estate,  towards  the  pay- 
ment of  a  debt  of  $10,000,  owing  to  him,  should  be  invested  by 
his  executors  in  trust  for  the  sole  use  and  benefit  of  his  grand- 
daughter, M.  F.;  but  if  she  should  die  before  him,  then  he  directed 
that  the  same  should  be  paid  to  her  daughter.     M.  F.  survived 
the  testator,  as  also  her  husband,  and  married  a  second  time. 
Held,  that  the  trust  for  her  separate  use  ceased  on  her  discoverture, 
and  was  not  revived  by  her  second  marriage ;  and,  therefore,  that 
the  trustees  under  an  assignment  made  by  her  and  her  second 
husband,  were   entitled  to   recover   the   fund  from   the  trustee 
appointed  under  the  will.     In  the  case  under  consideration,  the 
legatee  was  at  all  times  sui  juris ;  and  it  does  not  appear,  from  any- 
thing contained  in  the  will,  that  it  was  the  intention  of  the  testa- 
tor to  restrain  the  legatee  from  disposing  of  the  legacy  as  he 
pleased.      The  mere  circumstance  of  his  giving  it,  in  the  first 
instance,  to  his  executors,  as  trustees,  does  not  indicate  any  such 
intention,  and  it  is  not  pretended  that  there  is  anything  else  which 
does ;  for  he  expressly  directs,  that  the  legacy  shall  be  paid  by  his 
executors  to  the  legatee  himself,  at  the  end  of  three  years  from  the 
decease  of  the  testator,  at  farthest,  or  sooner,  if  in  the  opinion  of 
the  executors  it  can  be  done  without  injury  to  his  estate  generally, 
and  the  interests  of  those  to  whom  he  had  given  the  residue  of  it. 
So  that  the  payment  of  the  legacy  to  the  legatee  himself,  is  not  post- 
poned on  account  of  any  personal  objection  to  his  receiving  it,  but 
because  the  testator  thought  it  could  not  be  done*  perhaps,  without 
injuring  the  value  of  his  estate  and  the  interests  of  those  entitled 
to  the  residue.     It  is,  therefore,  clear,  that  the  testator  intended 
to  give  the  legacy  absolutely  to  his  nephew,  Robert  Coleman 
Hemphill,  without  placing  it  under  the  control  of  any  other  than 
the  legatee  himself.     The  legatee,  therefore,  had  a  right  to  assign 
it  to  whom  he  pleased;  and  having  done  so,  his  assignee  is  entitled 
to  recover.     Judgment  is  accordingly  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff, 
ra. —  28  T 
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Breneman   against   The   Franklin  Beneficial 
Association. 

A  member  of  the  "  Franklin  Beneficial  Association  of  Lancaster"  is  entitled 
to  relief,  in  case  of  disability  or  sickness,  only  from  the  date  of  his  application 
for  such  relief,  and  not  from  the  time  such  sickness  or  disability  accrued. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

This  suit  was  originally  brought  before  a  justice  of  the  peace, 
by  George  C.  Breneman,  against  the  Franklin  Beneficial  Associa- 
tion of  Lancaster.  The  plaintiff,  while  a  member  of  that  Society, 
was  accidentally  disabled  in  Vicksburg,  Mississippi,  on  the  llth 
of  November  1840,  and,  in  consequence,  confined  to  bed  for  seven 
weeks.  On  the  31st  of  December  1840,  in  compliance  with  their 
constitution  and  by-laws,  he  forwarded  an  application  for  relief 
to  the  Society,  who  paid  him  the  weekly  allowance  provided  by 
their  laws,  from  the  date  of  his  application,  but  refused  him  any 
allowance  previous  to  it,  which  the  plaintiff  brought  this  suit  to 
recover,  and  obtained  a  judgment  for  $35,  from  which  the  defend- 
ants appealed  to  the  Court  of  Common  Pleas,  before  whom  the 
cause  came  up  on  a  case  stated.  It  was  contended  that  the  plain- 
tiff was  physically  unable  to  apply  for  the  benefits  of  the  Society 
at  an  earlier  period  than  he  had  done ;  that  on  that  ground  he  was 
entitled  to  an  allowance  previous  to  his  application.  The  court 
gave  judgment  for  the  defendants,  on  the  ground  that  the  plaintiff 
might  have  made  his  application  for  relief  through  a  third  person. 

The  following  are  the  laws  of  the  Society  pertinent  to  the  case: 
Constitution. 

Article  IX.  The  duty  of  the  steward  shall  be,  to  examine  into 
the  various  cases  of  diseased  members ;  and  in  the  event  of  any 
case  appearing  doubtful,  they  shall  call  a  physician  of  respecta- 
bility, who  shall  be  the  sole  judge;  and  if,  in  his  opinion,  the 
applicant  is  deserving  of  benefit,  the  stewards  shall  inform  the 
president  thereof,  who  shall  give  an  order  for  their  weekly  allow- 
ance, and  continue  the  same  until  full  restoration  to  health,  or 
death,  as  the  event  may  happen;  provided,  however,  that  no 
person  shall  be  entitled  to  relief  under  this  article,  unless  he  shall 
have  previously  complied  with  all  other  provisions  of  this  consti- 
tution, and  all  the  by-laws  of  the  Society,  in  such  cases  made  and 
provided. 

By-Laws. 

Article  V. — Section  1 .  At  every  second  meeting,  there  shall  be 
selected  two  members  according  to  the  order  of  signature  to  the 
constitution,  to  serve  as  stewards  for  the  term  of  two  months,  &c. 
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Section  4.  They  shall  visit  every  sick  member,  who  is  in  the 
receipt  of  the  weekly  allowance,  at  least  once  in  every  week ;  and 
in  case  of  death,  shall,  as  soon  as  they  obtain  knowledge  thereof, 
inform  the  president  of  the  same. 

Section  6.  They  shall  report  at  each  stated  meeting  all  the 
business  transacted  by  them,  during  the  preceding  month,  stating 
the  persons  who  are,  or  who  have  been  during  that  time,  in  the 
receipt  of  the  weekly  allowance. 

Article  XI. — Section  1.  That  any  diseased  person  who  has  been 
a  member  of  this  Society  for  five  years,  and  who  shall  be  rendered 
incapable  by  sickness  from  attending  to  his  business,  and  is  con- 
fined to  his  bed  in  consequence  thereof,  (provided  such  sickness  or 
accident  does  not  arise  from  immoral  conduct),  and  who  is  not  in 
arrears  for  three  months,  shall  on  application  to  the  stewards  of 
the  Society  receive  the  sum  of  $5  per  week.  But  if  his  sickness 
be  of  a  less  serious  nature,  which  incapacitates  him  from  attend- 
ing to  his  professional  business ;  or  if  he  shall  be  disabled  from 
old  age,  bodily  infirmity,  casualty  or  mental  derangement,  from 
attending  to  his  business  or  usual  avocations,  $3  per  week  shall 
be  allowed,  and  no  more,  to  continue  until  restoration  to  full  health 
or  death,  as  the  event  may  happen. 

Section  2.  Every  member  shall  be  entitled  to  the  benefits  of  the 
Society,  as  expressed  in  the  preceding  section ;  but  if  such  member 
shall  reside  out  of  the  city  when  making  application  for  relief,  he 
is  required  to  send  a  certificate  from  a  respectable  practising 
physician,  particularly  describing  the  nature  and  cause  of  his 
disease,  and  showing  the  disability  of  such  applicant  to  attend  to 
business ;  which  certificate  shall  be  properly  authenticated  by  a 
magistrate,  under  his  hand  and  seal  of  office,  stating  that  he  is 
acquainted  with  such  physician,  that  he  is  a  respectable  prac- 
titioner of  medicine,  which  weekly  certificates  to  be  presented 
every  four  weeks,  if  he  should  so  long  continue  sick. 

To  the  end  of  the  pamphlet  containing  the  constitution  and  by- 
laws of  the  Society,  were  annexed  forms  of  application  for  relief, 
and  of  certificates  of  the  physician. 

The  plaintiff  excepted  to  the  charge  of  the  court. 

Ford,  for  the  plaintiff  in  error,  cited  15  Johns.  89 ;  6  Wend.  486 ; 
15  Johns.  358. 

Reigart,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  construction  given  to  the  constitution  and 
by-laws  of  this  association,  by  the  association  itself,  and  by  the 
court  below,  seems  to  us  to  be  the  most  reasonable  one  of  which 
they  are  susceptible.  The  case  is  undoubtedly  calculated  to 
excite  sympathy,  and  to  enlist  feelings  in  favour  of  the  plaintiff. 
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On  the  other  hand,  the  absolute  necessity  of  some  fixed  and  cer- 
tain rule  on  a  subject  of  vital  importance  to  the  funds  of  the 
company,  as  a  guide  and  precedent  for  future  cases,  no  doubt 
induced  the  decision  which  was  made.  When  brought  into  court, 
however,  as  a  legal  demand,  we  can  only  treat  it  as  such.  On 
the  present  occasion,  as  on  many  similar  ones,  the  language  of  the 
instruments  before  us  is  by  no  means  precise  and  clear.  Yet  if 
we  do  not  adopt  the  principle,  that  it  is  only  from  the  time  of  the 
application  that  the  right  of  the  beneficiary  commences,  it  would 
be  difficult  to  discover  any  rule  at  all  among  the  various  regula- 
tions which  have  been  made.  One  great  object  of  these  provi- 
sions appears  to  be,  to  prevent  imposition  on  the  society,  either  by 
feigned  or  trivial  sickness,  or  by  disability  produced  by  causes  not 
entitling  the  claimant  to  relief.  For  this  purpose  it  is  necessary 
that  the  society  should  have  information  of  the  state  of  the  appli- 
cant, and  have  it  in  their  power  to  visit  him  and  inspect  person- 
ally his  situation,  and  judge  for  themselves,  how  far  he  comes 
within  the  class  of  persons  entitled  to  relief,  or,  where  he  is  out 
of  their  bounds  and  cannot  be  visited,  that  they  should  be  fur- 
nished with  something  equivalent. 

With  this  view,  it  is  made  the  duty  of  the  stewards  to  examine 
into  the  cases  of  diseased  members,  and  to  call  in  a  physician  in 
case  of  doubt,  who  is  declared  to  be  the  sole  judge:  Constitu- 
tion, Article  IX. —  By  the  by-laws,  where  the  member  resides 
out  of  the  city,  the  certificate  of  a  physician  alone  is  admitted, 
which  is  to  be  presented  every  four  weeks.  The  disability,  there- 
fore, is  to  be  ascertained  either  by  the  steward  alone,  or  by 
the  steward  and  physician,  or  by  the  certificate  of  a  physician ; 
and  it  is  not  to  depend  on  evidence  of  previous  sickness  or  dis- 
ability, which  is  in  no  case  permitted,  and  would  be  of  doubtful 
and  hazardous  character,  in  reference  to  periods  of  weeks  or 
months  past.  The  language  of  the  by-law  is  in  accordance  with 
this  view  of  the  subject.  It  is,  "  on  application  to  the  stewards 
of  the  society,"  that  the  diseased  member  is  entitled  to  relief;  and 
though  the  applicant  himself,  as  in  the  present  case,  was  so  injured 
as  to  be  deprived  of  the  power  of  applying,  there  seems  no  suf- 
ficient reason  why  he  might  not  have  had  it  done  for  him  by 
another,  according  to  the  forms  prescribed  in  the  pamphlet  con- 
taining the  constitution  and  laws,  a  copy  of  which  every  member, 
as  he  has  a  deep  interest  in  its  contents,  ought,  in  common  pru- 
dence, to  have  always  in  his  possession. 

Judgment  affirmed. 
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Church  against  The  College. 

In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  and  contractor,  the 
latter  may  be  made  a  competent  witness  by  a  release  from  his  sureties  and  the 
owner  from  all  personal  liability  for  the  sum  claimed  by  the  plaintiff. 

If,  in  such  case,  the  sureties  of  the  contractor  be  making  the  defence  for  their 
own  protection,  and  they  procure  the  release  from  the  owner  to  the  contractor, 
and  use  It  to  make  him  a  competent  witness,  it  is  tantamount  to  a  release  by 
themselves ;  and  the  witness  is  thereby  made  competent,  without  a  direct  release 
by  the  sureties. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

Robert  R.  Church  against  The  Trustees  of  Dickinson  College, 
owners,  and  Henry  Myers,  contractor.  This  was  a  scire  facias 
upon  a  mechanic's  claim,  filed  as  a  lien  against  the  Grammar 
School  building  belonging  to  Dickinson  College. 

The  sureties  were  making  the  defence,  and  they  produced  in 
evidence  a  resolution  of  the  board  of  trustees,  authorizing  Wm.  B. 
Biddle,  Charles  M'Clure  and  Frederick  Watts,  Esqs.,  as  a  com- 
mittee to  release  Henry  Myers,  the  contractor,  from  all  liability 
whatever  on  account  of  his  contract ;  "  Provided  that  Christian 
Humerich  and  Jacob  Sener,  the  sureties,  consent  thereto  and 
agree  that  the  same  shall  in  nowise  interfere  with  their  liability 
to  the  college  for  the  said  Myers."  Attached  to  this  resolution 
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was  the  written  assent  of  Humerich  and  Sener,  in  pursuance  of 
the  provision ;  and  then  followed  the  release  by  the  committee  of 
the  board  of  trustees. 

The  defendants  then  offered  Henry  Myers  as  a  witness.  The 
plaintiff  objected  to  his  competency,  on  the  ground  that  he  still 
remained  liable  to  his  sureties,  in  the  event  of  a  recovery  by  the 
college  against  them.  The  court  overruled  the  objection,  and 
sealed  a  bill  of  exception. 

Gallaher  and  Reed,  for  plaintiffs  in  error,  argued  that  the  lia- 
bility of  the  witness  was  to  either  the  college  or  his  sureties  as 
one  or  the  other  might  be  compelled  to  pay  the  money  to  the  plain- 
tiff, and  he  could  not  be  made  competent  without  a  release  from 
both.  Here  the  release  was  by  the  college  alone,  and  the  assent 
to  it  by  the  sureties  contained  no  expression  of  intention  on  their 
part  to  release  the  principal  from  ultimate  liability  to  them.  It 
was  also  contended,  that  inasmuch  as  Myers  was  a  party  to  the 
action,  he  could  not  be  examined  as  a  witness.  1  Watts  <$•  Serg. 
465 ;  17  Serg.  fy  Rawle  354. 

Biddle  and  Watts,  for  defendant  in  error,  answered,  that  the 
former  report  of  this  case  established  the  principle  that  the  con- 
tractor was  not  interested  by  the  mere  fact  of  his  having  been 
made  a  party  to  the  action;  and  the  only  question,  therefore, 
which  remained,  was,  whether  by  the  release  given  in  evidence, 
the  witness  was  not  released  from  all  liability  as  well  to  his  sure- 
ties as  to  the  college.  The  sureties  were  making  the  defence; 
they  procured  the  release ;  they  assented  to  it ;  they  used  it,  and 
the  testimony  of  the  witness  made  competent  by  it ;  they  are, 
therefore,  for  ever  estopped  from  insisting  upon  any  liability  of 
Myers  to  them.  His  liability  to  either  is  entirely  discharged,  and 
thereby  his  competency  is  clearly  restored. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — We  must  not  shut  our  eyes  to  the  fact  that  Hu- 
merich and  Sener  are  the  persons  who  stand  affected  by  the  ac- 
tion ;  for  having  no  recourse  upon  the  contract  to  any  one  else,  it 
is  on  them  the  burthen  of  a  recovery  must  fall.  Myers  would  be 
liable  to  refund  to  them,  but  as  a  principal  debtor,  and  not  as  a 
guarantor ;  and  had  he  been  of  sufficient  ability  to  answer  for 
himself,  it  is  to  be  presumed  that  he  would  not  have  been  released. 
The  College  was  a  nominal  party ;  for  it  took  care  to  provide  that 
its  release  of  Myers  should  not  stand  in  the  way  of  its  recourse 
to  Humerich  and  Sener,  his  sureties ;  and  to  this  they  expressly 
assented.  By  whom  then  was  Myers  produced  as  a  witness  ?  Un- 
doubtedly by  those  who  were  the  actual,  though  not  the  ostensi- 
ble defendants.  It  is  shown,  by  the  expression  of  their  assent, 
that  they  took  an  active  if  not  an  exclusive  part  in  the  manage- 
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ment  of  the  defence ;  and  being  party  to  the  action  as  well  as  to 
the  release,  they  produced  him  as  omni  exceptione  major.  After 
that,  it  would  be  a  fraud  on  the  law  were  they  allowed  to  insist 
on  his  original  responsibility,  which,  as  subsequently  existing, 
would  be  inconsistent  with  his  competency  as  a  witness.  What- 
ever is  asserted  by  a  party  in  the  trial  of  an  action  in  a  Court  of 
Record,  may  be  asserted  against  him  in  a  subsequent  trial  as  an 
admission  of  the  fact.  In  M'Clay  v.  Work  (10  Serg.  fy  Rawle 
195),  a  letter  which  had  been  received  in  evidence  during  a  former 
trial  at  the  instance  of  the  opposite  party,  was  admitted  asprimd 
facie  evidence  of  the  matters  contained  in  it ;  but  there  are  cases 
in  which  an  impliied  admission  has  been  deemed  an  estoppel  by 
matter  in  pais,  as  by  the  acceptance  of  an  estate,  or  of  rent,  or 
by  entry,  livery,  or  the  like.  It  has  been  said  that  estoppels  are 
not  to  be  favoured.  Certainly  they  are  not,  where  the  act  from 
which  they  spring  has  been  done  under  a  misapprehension  of  its 
nature ;  but  where  the  party  has  acted  with  his  eyes  open,  no- 
thing can  be  more  politic  or  conscionable  than  to  hold  him  to  the 
consequences  of  it,  though  it  should  make  the  release  even  of  a 
stranger,  the  release  of  him  who  offered  the  witness  on  the  foot 
of  it.  But  the  sureties  here  became  actual  parties  to  the  release ; 
and  their  assent  to  it  amounted  to  an  agreement  to  do  whatever 
should  be  necessary  to  make  Myers  a  witness ;  and  they  conse- 
quently agreed  to  relinquish  his  responsibility  to  themselves. 
Having  implicitly  entered  into  this  agreement,  they  are  bound  by 
it ;  for  to  get  the  benefit  of  his  testimony  as  a  witness  apparently 
disinterested,  and  to  reserve  his  contingent  liability,  would  be  a 
deceit.  In  that  aspect  the  agreement  would  be  a  fraudulent  one ; 
but  a  fraudulent  contract,  though  void  as  to  strangers,  is  binding 
between  the  parties  to  it.  The  instant  that  the  witness  was  offer- 
ed, therefore,  his  interest  was  at  an  end,  and  he  stood  indifferent 
betwixt  the  parties. 

Judgment  affirmed. 


Hannah  against  Swarner. 

J.  S.,  by  his  will,  devised  his  real  estate  to  his  executors  to  be  sold,  and  the 
proceeds  thereof  to  be  divided  among  his  children,  two  of  whom  were  married 
women.  The  legatees,  together  with  the  husbands  of  those  who  were  married, 
entered  into  a  written  agreement  that  the  land  should  not  be  sold,  but  "  that  each 
heir  and  devisee  to  hold  land  in  proportion  to  the  sum  bequeathed  them,"  and 
allotting  to  each  legatee,  by  name,  a  particular  part  of  the  land.  Held,  that  this 
was  an  election  to  take  land  instead  of  money,  by  which  the  fee-simple  was 
vested  in  the  legatee  and  not  in  her  husband. 
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ERROR  to  the  Common  Pleas  of  Perry  county. 

Sarah  Hannah  against  William  Swarner.     Ejectment. 

On  the  6th  of  April  1815,  Joseph  Smith  died,  having  first,  on 
the  6th  of  March  1815,  made  his  last  will  and  testament,  by  which 
he  directed  his  executor  to  sell  all  his  estate,  real  and  personal,  and 
out  of  the  purchase  money  to  pay  certain  legacies  to  his  five  chil- 
dren, and  one  grand-child.  On  the  5th  of  October  1818,  the  lega- 
tees under  the  will  entered  into  an  agreement  to  divide  the  real 
estate  of  the  deceased  among  themselves,  in  parts  proportioned  to 
the  amount  of  the  legacies  bequeathed  to  them  by  the  will.  After 
this  agreement  was  executed,  the  parties  to  it  ascertained  that  the 
part  allotted  to  John  Smith,  Sarah  Hannah,  and  Jesse  Miller,  was 
of  the  value  of  $66.67,  as  of  the  1st  of  April  1832,  more  than  the 
part  allotted  to  Elizabeth,  Mary,  and  Joseph,  and  for  this  sum, 
$66.67,  John  Smith,  John  Hannah,  and  Jesse  Miller  gave  a  note 
to  Joseph  Smith,  Elizabeth  Smith,  and  John  White.  On  the  3d 
of  May  1820,  the  executors  named  in  the  will,  executed  a  deed  of 
conveyance  to  John  Smith,  John  Hannah,  and  Jesse  Miller  for 
the  part  of  the  land  allotted  to  them,  by  the  agreement  for  the 
respective  undivided  parts  in  the  allotment,  proportioned  to 
the  amount  of  their  several  legacies  under  the  will.  This  deed, 
in  point  of  fact,  was  delivered  to  Jesse  Miller,  and  remained  in 
his  possession,  and  whether  the  execution  and  delivery  thereof 
was  assented  to  or  not,  by  John  Hannah  and  his  wife,  or  either 
of  them,  and  whether  this  amounted  to  a  delivery  of  the  deed  and 
transfer  of  the  estate  to  John  Hannah,  so  as  to  devest  the  estate 
of  his  wife,  see  parol  evidence. 

On  the  1st  of  April  1819,  Hannah  and  wife  went  into  the  occu- 
pation of  the  part  allotted  to  the  last  three  mentioned  legatees, 
and  continued  to  occupy  it  undivided,  until  the  27th  of  May  1825, 
when  Jesse  Miller,  having  previously  become  the  owner,  by  pur- 
chase of  John  Smith's  undivided  interest,  John  Hannah  and  Sa- 
rah his  wife  executed  a  release  to  Jesse  Miller  for  66  acres  of  the 
said  land,  as  his  full  part  and  interest,  and  each  of  the  parties 
went  into  the  exclusive  possession  of  their  own  parts.  On  the 
10th  of  August  1824,  a  suit  was  brought  before  a  justice  on 
the  note  of  John  Smith,  John  Hannah,  and  Jesse  Miller,  before 
mentioned,  by  Joseph  Smith,  Joseph  Bonner,  intermarried  with 
Elizabeth  Smith,  and  John  White,  and  upon  the  final  hearing 
of  the  case  before  the  justice,  it  appeared  that  John  Smith 
and  Jesse  Miller  had  paid  their  proportions  of  the  said  note,  and 
a  judgment  was  rendered  in  their  favour,  and  against  John  Han- 
nah, for  $28.05.  For  this  sum  an  execution  was  issued  against  Han- 
nah, upon  which  the  constable  made  from  Hannah  a  part  of  the 
money,  leaving  a  balance  of  the  said  judgment  unpaid  of  $14.10. 
A  transcript  of  this  judgment  was  filed  in  the  Common  Pleas  the 
10th  of  September  1825,  upon  which  a  fieri  facias  issued  to  Au- 
gust term  1827,  upon  which  a  levy  was  made  on  the  25  acres, 
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94  perches  aforesaid,  as  the  property  of  John  Hannah,  which  was 
condemned ;  and  upon  a  venditioni  exponas  to  August  term  1828, 
the  land  was  sold  to  Thomas  D.  Gordon  for  $  185.00,  who  obtain- 
ed the  sheriff's  deed  therefor,  dated  5th  of  November  1828.  Tho- 
mas D.  Gordon  proceeded  against  Hannah,  upon  his  sheriff's  title, 
before  two  justices  of  the  peace,  in  pursuance  of  the  Act  of  As- 
sembly, and  dispossessed  him  of  the  said  land,  and  afterwards,  on 
the  30th  of  April  1833,  conveyed  the  same  to  the  present  defend- 
ant, who  had  then  notice  of  Mrs  Hannah's  title,  and  took  a  bond 
of  indemnity  against  it.  John  Hannah  died  on  the  llth  of  May 
1837,  leaving  Sarah  Hannah  surviving  him,  who  was  the  plaintiff 
in  this  suit. 

The  question  turned  principally  upon  the  construction  of  the 
following  agreement  between  all  the  legatees  of  Joseph  Smith, 
deceased,  and  the  husbands  of  those  who  were  married : — 

"5th  of  October  1818.  Whereas,  Joseph  Smith,  deceased,  did 
make  his  last  will  and  testament,  dated  the  sixth  day  of  March 
1815  ;  and  in  said  last  will  and  testament,  he  did  order  and  direct 
that  his  executors  therein  named,  should  sell  and  dispose  of  all 
his  property,  real  and  personal,  as  soon  as  convenient  after  his 
decease ;  and  after  discharging  his  funeral  expenses  and  just  debts, 
the  residue  of  the  money  arising  from  the  sale  of  said  property, 
to  be  divided  among  the  following  heirs  and  devisees,  viz :  John 
Smith,  Mary  White,  (intermarried  with  John  White,)  Elizabeth 
Smith,  Sarah  Hannah,  (intermarried  with  John  Hannah,)  Joseph 
Smith,  and  Jesse  Miller,  to  be  paid  in  such  proportion  as  will  ap- 
pear in  said  will.  Now,  whereas  said  real  property,  which  con- 
sists of  two  certain  plantations,  (situated  in  Raccoon  Valley,  one 
of  which  lies  between  the  ridge  and  mountain,  and  the  other  lies 
down  in  the  valley,  in  the  township,  county,  and  place  aforesaid,) 
cannot  be  sold  at  this  time  to  good  advantage  for  us.  This  inden- 
ture witnesseth,  that  we  do  agree  to  have  it  divided  amongst  us 
in  the  following  manner,  to  wit :  Valuing  the  land  at  $25  per  acre. 
Then  each  heir  and  devisee  to  hold  land  in  proportion  to  the  sum 
bequeathed  them  by  said  testator.  The  old  plantation  on  which 
said  testator  resided  at  the  time  of  his  death,  to  be  divided  by 
having  a  line  run  through  said  plantation,  up  and  down  the  valley, 
on  the  north  side  of  the  great  road,  which  runs  through  it,  then 
on  the  side  next  the  Raccoon  creek,  viz :  On  the  south  side  of  said 
line  is  to  be  the  shares  of  Elizabeth  Smith,  Mary  White,  and  Jo- 
seph Smith ;  and  on  the  side  next  Tuscarora  mountain,  viz :  The 
north  side  of  said  line,  is  to  be  the  shares  of  John  Smith,  Sarah 
Hannah,  and  Jesse  Miller.  Then,  after  considering  the  value  of 
the  improvements,  and  quality  of  the  land  on  each  side  of  said 
line,  if  it  is  found  that  the  one  division  is  worth  more  than  the 
other,  the  parties  must  adjust  the  difference  by  paying  back  to 
one  another  until  they  are  equal.  Also,  there  is  a  stream  of  wa- 
ter runs  through  the  north  division,  and  without  some  use  of  it, 
in.  — 29 
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the  south  division  would  be  considerably  undervalued.  There- 
fore, the  party  who  will  hold  the  north  side,  will  bind  themselves 
in  a  penalty  of  $1000  to  let  the  owners  of  the  south  side  have  the 
privilege  of  taking  water  out  of  said  stream,  as  has  been  formerly 
done.  And  as  for  the  ridge  plantation  already  mentioned,  it  shall 
be  divided  as  may  be  agreed  on,  when  such  division  actually  takes 
place,  which  is  to  be  as  soon  as  time  will  admit  of.  And  lastly, 
we  do  each  of  us  agree  to  pay  our  respective  shares  of  the  costs 
of  getting  said  divisions  made,  to  give  and  render  any  satisfaction 
in  our  power,  in  law  or  equity,  one  to  another,  or  to  executors, 
in  order  to  get  the  title  of  said  land  vested  in  us,  and  to  exonerate 
said  executors  of  the  injunctions  laid  on  them,  and  for  the  true 
performance  of  all  and  singular  the  covenants  and  agreements 
aforesaid,  we  do  bind  ourselves,  one  unto  another,  in  the  penal 
sum  of  $1000,  firmly  by  these  presents.  In  witness  whereof,"  &c. 

The  defendant  then  gave  in  evidence  a  deed,  dated  3d  of  May 
1820,  from  the  executors  of  Jos.  Smith,  deceased,  to  John  Smith, 
John  Hannah,  and  Jesse  Miller,  for  that  part  of  the  land  which 
had  been  .allotted  to  them  by  the  agreement  of  the  5th  of  October 
1818.  He  also  gave  in  evidence  a  release  of  John  Hannah  and 
Sarah  his  wife,  to  Jesse  Miller,  for  a  part  of  the  land,  his  share 
.and  that  of  John  Smith,  which  he  had  purchased,  and  which  re- 
lease was  given  in  pursuance  of  an  amicable  partition  made  be- 
tween them,  and  recited  the  foregoing  deed  from  the  executors. 
On  the  subject  of  this  deed  and  release,  and  the  agreement  entered 
into  between  the  legatees,  the  following  evidence  was  given : 

Jesse  Miller,  Esq.  I  was  the  person  who  wrote  the  article  of 
agreement  amongst  the  legatees,  and  was,  as  well  on  account  of 
my  own  interest,  as  by  what  I  believe  was  the  desire  of  the  others 
concerned,  an  active  agent  in  trying  to  have  the  object  of  the 
agreement  carried  into  effect.  I  was  present  at  the  surveying  of 
the  land,  and  was  engaged  in  making  all  the  calculations  connected 
with  the  whole  transaction.  I  wrote  the  deed  of  the  executors  of 
Joseph  Smith,  deceased,  to  John  Smith,  John  Hannah,  and  myself, 
and  attended  to  getting  it  executed  and  acknowledged  by  the 
executors.  The  manner  in  which  the  title  was  to  be  perfected  or 
vested  in  the  legatees,  I  am  satisfied  was  the  subject  of  general 
conversation  amongst  all  concerned,  and  was  no  doubt  understood 
so  far  as  they  were  capable  of  comprehending  it.  To  me,  the 
mode  of  vesting  the  title  to  that  part  allotted  to  John  Smith,  John 
Hannah,  and  myself,  was  plain,  to  wit :  —  By  a  deed  from  the 
executors  to  us ;  neither  of  us  being  executors.  I  believe  such  a 
deed  was  necessary  to  give  us  title,  and  that  it  was  in  accordance 
with  the  intentions  of  the  parties  as  expressed  in  the  agreement ; 
and  as  I  have  before  stated,  wrote  it  and  had  it  executed ;  and 
after  I  became  the  owner  of  John  Smith's  interest,  had  a  division 
made  between  Hannah  and  myself,  and  procured  a  release  for  my 
part,  from  him  and  his  wife. 
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In  regard  to  whether  John  Hannah  or  his  wife  assented  to  the 
execution  of  the  deed  of  the  executors  to  John  Smith,  Hannah,  and 
myself,  I  can  say  nothing  positive  or  specific,  either  affirmatively  or 
negatively.  I  can  have  no  doubt,  from  the  conversations  I  fre- 
quently had  with  them  on  the  subject,  that  we  talked  about  hav- 
ing the  deed  executed,  but  whether  I  showed  it  to  them,  either 
before  or  after  its  execution,  I  cannot  now  undertake  to  say.  I 
cannot  say  whether  the  deed  was  delivered  to  me  at  the  time  of 
its  execution,  or  some  time  afterwards.  I  believe  it  was  executed 
at  Francis  M'Gowen's  house  and  acknowledged  before  him :  whe- 
ther it  was  there  handed  to  me  or  retained  by  the  executors  and 
given  to  me  some  time  afterwards,  I  cannot  tell.  I  had  it,  how- 
ever, afterwards  in  my  possession,  and  gave  it  to  the  purchaser 
when  I  sold  my  share  of  the  land.  There  was  some  talk  about  a 
refunding  bond  and  release  from  John  Smith,  Hannah,  and  myself, 
to  the  executors.  I  think  a  release  was  written,  but  whether  it 
was  ever  executed  I  cannot  say.  I  do  not  believe  any  bond  was 
ever  executed.  Hannah  and  his  wife  was  almost  wholly  ignorant 
of  the  manner  of  transacting  such  business ;  and  the  greatest  por- 
tion of  the  other  legatees  had  but  little  knowledge  of  it ;  hence  I 
had  the  direction  of  it  left  very  much  to  myself.  I  had  frequent 
conversations  with  Sarah  Hannah,  in  regard  to  her  rights  in  the 
property.  I  cannot  fix  these  dates,  but  believe  they  were  princi- 
pally, if  not  all,  after  the  execution  of  the  deed.  She  always 
insisted  that  the  land  was  hers,  and  that  it  could  not  be  taken 
from  her  for  her  husband's  debts.  I  always  told  her  I  was  of  a 
different  opinion ;  that  I  believed  it  could  be  sold  for  his  debts, 
and  advised  her  that  they  should  sell  it  before  it  would  be  encum- 
bered with  liens,  and  to  get  the  proceeds  invested  in  some  way  to 
secure  their  benefit  to  herself;  but  she  always  refused  to  yield  to 
any  such  advice,  and  resolutely  persevered  in  the  opinion  that  she 
never  could  be  ejected  from  the  possession  of  the  land.  I  cannot 
now  undertake  to  say  whether  I  had  any  idea  at  the  time  I  wrote 
the  deed,  that  its  execution  would  change  or  affect  her  rights  in 
the  property,  so  as  in  the  one  case  to  subject  it  to  a  sale  in  fee  for 
his  debts,  while  in  the  other,  nothing  but  a  life  estate  could  be 
sold.  I  presume,  however,  I  did  not  advert  to  it,  or  think  of  it 
at  the  time.  In  giving  her  the  advice  I  did  afterwards,  I  am  con- 
fident I  then  had  in  view  the  fact,  as  I  believe  it  to  be,  that  the 
title  was  vested  by  the  deed  in  her  husband,  and  have  no  doubt 
so  explained  it.  My  belief  is  that  the  agreement  contemplated 
the  execution  of  such  a  deed;  and  that  its  execution  was  acquiesced 
in,  if  not  expressly  assented  to  by  Hannah  and  his  wife.  It  seemed 
to  me  to  be  the  only  mode  of  consummating  the  agreement,  and 
getting  a  legal  title  vested  in  the  legatees ;  but  at  the  same  time  I 
feel  confident,  that  if  Sarah  Hannah  had  known  her  rights  in  the 
land  would  have  been  in  any  degree  lessened  or  impaired  by  it, 
she  would  have  objected  to  it.  In  making  this  statement,  I  have 
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endeavoured  to  present  all  the  facts  and  circumstances  that  I  could 
bring  to  my  recollection,  having  a  bearing  on  the  case.  I  have 
no  doubt  stated  many  things  that  may  be  irrelevant,  and  may 
have  forgotten  others  of  more  importance.  In  what  I  have  stated, 
I  may  not  be  literally  correct,  but  believe  I  am  so  substantially. 
My  recollection  about  the  release  and  refunding  bond  I  have  men- 
tioned, is  very  imperfect,  and  not  to  be  relied  on.  If  any  such 
papers  were  executed  at  any  time,  I  presume  they  were  delivered 
to  Joseph  Smith,  one  of  the  executors. 

I  perhaps  ought  also  to  state,  that  some  of  the  executors  may 
have  probably  shown  Hannah  and  wife  the  deed,  but  I  do  not 
know  that  they  did. 

Mrs  Bonner,  affirmed.  I  was  executrix  of  Mr  Smith ;  I  was 
present  when  the  deed  read  was  made,  it  was  at  Esqr.  M'Gowen's 
— I  can't  positively  say  that  Jno.  Hannah  was  there :  when  I  was 
first  asked  about  it  by  Mr  Leonard,  I  could  not  recollect — he  said 
he  still  thought  he  was  there,  I  could  not  say  for  certain;  I  thought 
may  be  the  deed  could  not  be  made  unless  they  were  present — I 
can't  recollect  whether  John  Hannah  was  there  or  not — I  cannot 
say  positively  he  was  there,  I  cannot  recollect,  can't  mind.  I  can- 
not recollect  that  he  was  not  there. 

The  two  executors,  myself  and  Miller,  were  at  M'Gowen's; 
Mrs  Hannah  was  not  there.  1  don't  recollect  John  Hannah  be- 
ing there.  I  can't  say  positively  that  any  more  were  present  than 
I  have  mentioned.  To  the  best  of  my  knowledge  all  parties  knew 
of  this  deed,  and  were  satisfied  with  it.  I  was  acquainted  some 
with  John  Hannah ;  was  a  neighbour  to  him ;  no  conversation 
between  John  Hannah  and  me  in  relation  to  this  deed ;  don't  re- 
collect any  conversation  with  J.  Hannah  about  the  land. 

John  White  sworn.  I  am  a  brother-in-law  of  John  Hannah ; 
live  on  opposite  side  of  place  from  him.  I  don't  know  of  Hannah 
being  there  when  deed  was  made.  He  lived  on  the  land.  I  think 
John  Hannah  knew  of  the  deed.  I  heard  John  Hannah  say  they 
had  got  a  deed.  He  was  in  possession  of  the  land.  He  had  28 
acres  of  it,  I  think.  He  gave  it  out  to  work  to  one  and  another. 
Think  he  did  not  claim  any  more  than  the  28  acres.  He  did  not 
die  on  the  land. 

He  was  in  under  the  article  too ;  we  talked  about  both  the  arti- 
cle and  deed.  We  talked  about  the  deed,  and  I  know  he  had  the  arti- 
cle. They  were  all  in  an  article,  and  he  had  his  share  on  that 
article.  I  don't  know  where  that  deed  was ;  I  never  saw  it ;  don't 
know  that  John  Hannah  ever  saw  it.  Hannah  and  wife  did  not 
live  on  that  land  before  the  article.  He  came  there  the  spring 
after  they  divided.  I  left  the  house  and  they  came  into  it.  The 
division  into  two  parts,  and  the  article,  were  made  about  the  same 
time,  and  Hannah  and  his  wife  went  on  the  land  the  spring  after 
they  divided  into  two  parts.  John  Hannah,  Jesse  Miller,  and 
Smith  made  a  divide  of  their  parts  some  time  after  Hannah  moved 
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there.  Hannah  said  John  Smith  wanted  to  get  clear  of  the  divide 
like ;  and  Hannah  said  they  had  got  a  deed,  and  he  guessed  he 
could  not  do  it,  that  he  was  fast  there. 

Admitted  that  at  the  time  Swarner  purchased  from  Gordon,  he 
took  a  bond  of  indemnity  to  protect  him  against  any  claim  Mrs 
Hannah  had  to  this  land. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  Unless  there  was  a  delivery  of  the  deed  to  John  Hannah  or 
to  Jesse  Miller,  for  his  use,  there  was  no  estate  vested  in  him 
greater  than  a  life  estate.     If,  therefore,  the  jury  believe  that 
John  Hannah^  was  dead  at  the  time  this  suit  was  brought,  the 
plaintiff  is  entitled  to  recover. 

2.  That  it  was  competent  in  law  for  the  legatees  under  the  will 
of  Joseph  Smith  to  elect  to  take  the  land  instead  of  the  proceeds 
of  the  sale  of  it :  that  the  agreement  of  the  5th  of  October  1818, 
was  such  an  election,  and  vested  the  estate  in  fee  in  the  legateesr 
named  in  the  will.     And  if  the  jury  believe  that  Jesse  Miller 
afterwards,  on  the  3d  of  May  1820,  procured  a  deed  to  be  made 
to  John  Smith,  John  Hannah,  and  himself,  under  the  belief  that 
it  was  necessary,  either  with  or  without  the  assent  or  knowledge 
of  John  Hannah,  such  deed  will  not  devest  the  estate  of  Sarah 
Hannah,  to  which  she  was  entitled  on  the  death  of  her  husband. 

The  defendant  requested  the  court  to  charge  the  jury  on  the 
following  points : 

1.  That  by  the  will  of  Joseph  Smith,  John  Hannah  and  his  wife 
were  entitled  to  a  money  legacy  and  not  land ;  and  that  John 
Hannah  had  a  right  to  secure  the  legacy  to  his  own  use,  and  to 
give  an  acquittance  for  the  same  to  the  executors  for  it.     If,  in- 
stead of  money,  by  the  arrangement  of  the  parties,  they  elect  to 
take  land,  and  the  executors  executed  and  delivered  the  deed  to 
the  grantees,  John  Hannah  agreeing  to  pay  the  difference  between 
the  value  of  that  granted  to  him,  and  the  amount  he  was  entitled 
to  receive — if  he  was  in  possession  under  the  deed — and  a  part 
of  the  sum  so  stipulated  to  be  paid  by  him,  was  collected  by  exe- 
tion,  and  the  land  sold  at  sheriff's  sale  for  the  residue,  and  by  sev- 
eral mesne  conveyances  the  title  so  purchased  has  passed  to  the 
present  defendant,  the  plaintiff  in  this  suit  cannot  recover. 

2.  If,  in  pursuance  of  the  arrangement  between  the  parties,  in 
electing  to  take  land  instead  of  money,  the  deed  was  delivered  by 
the  grantors  to  Jesse  Miller  for  himself  and  the  other  grantees, 
and  John  Hannah  assented  to  the  deed  and  claimed  under  it,  and 
held  possession  of  the  28  acres  set  apart  for  him  on  the  grant,  such 
facts  would  constitute  a  good  and  valid  delivery  of  the  deed  to 
John  Hannah — and  more  particularly  so,  under  the  operation  of 
the  release  of  John  Hannah  and  wife,  to  Jesse  Miller,  dated  the 
27th  of  May  1825,  and  the  recitals  therein. 

The  court  answered  the  plaintiff's  points  in  the  negative,  and 

in.  —  u 
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those  of  the  defendant  in  the  affirmative.     Verdict  and  judgment 
for  defendant. 

Watts,  for  plaintiff  in  error.  Under  the  will  of  the  testator  it 
was  competent  for  the  legatees  to  elect  to  take  land  instead  of 
money.  1  Whart.  264;  3  Wheat.  578;  2  Story  Eq.  101,  sect.  793. 
By  the  agreement  of  the  5th  of  October  1818,  they  made  that 
election.  Sarah  Hannah,  the  wife,  was  the  legatee,  and  at  that 
period  it  was  competent  for  the  husband  to  exercise  his  right,  and 
to  claim  the  money  or  the  land ;  but  it  was  equally  competent  for 
him  to  pursue  the  more  meritorious  course  of  making  that  election 
in  favour  of  his  wife.  The  question  then  arises,  what  did  he  do  1 
and  this  involves  the  construction  of  the  agreement ;  by  which  the 
plaintiff  says,  the  intention  of  the  parties  is  clearly  and  distinctly 
expressed,  that  the  estate  in  the  land  shall  be  vested  in  the  lega- 
tee— "  the  north  side  of  said  line  is  to  be  the  shares  of  John  Smith, 
Sarah  Hannah,  and  Jesse  Miller."  Even  if  the  construction  of 
this  agreement  were  doubtful,  upon  clear  legal  principles,  that 
doubt  will  be  determined  for  the  protection  of  the  wife's  interest. 
16  Sere.  $  Rawle  30;  11  Serg.  $  Rawle  325.  A  wife's  right  will 
never  be  defeated  by  a  constructive  claim  of  the  husband.  2 
Serg.  fy  Rawle  493;  4  Rawle  182;  2  Watts  90;  4  Whart.  179. 

What,  then,  has  the  deed  of  the  3d  of  May  1820,  to  do  with 
the  rights  of  the  parties  ?  The  trust  committed  to  the  executors 
had  failed,  or  was  extinguished  by  the  consent  of  all  the  parties 
interested  in  the  execution  of  it.  The  estate  which  had  vested 
in  the  executors  by  the  will  had  already  been  devested  by  the 
election  of  the  legatees.  What  had  they  then  to  convey  ?  This 
deed  was  an  absolute  nullity.  5  Rawle  140. 

Reed,  contra.  Upon  the  death  of  the  testator,  his  real  estate  hav- 
ing been  devised  to  be  sold,  shall  be  considered  as  money;  5  Law 
Lib.  2,  3,  65,  91 ;  and  the  husband  was,  therefore,  as  well  entitled 
to  receive  the  legacy  to  his  wife  as  if  it  had  been  given  to  himself. 
If  then  there  was  an  agreement  to  take  land  instead  of  money,  the 
land  would  go  to  him,  who  alone  had  power  to  make  the  election  or 
give  any  release  to  the  executors  from  the  execution  of  the  trust 
which  had  been  committed  to  them  by  the  will.  2  Aik.  452 ;  1 
Meriv.  296 ;  1  Eq.  Cos.  Ab.  395 ;  8  Watts  252.  The  effect  and 
purport  of  the  agreement  of  1818  was  merely  to  make  the  elec- 
tion, and  that  agreement  was  consummated — the  intention  of  the 
parties  was  expressed — the  contract  was  executed  by  the  deed  of 
1820,  and  the  previous  agreement  was  merged  in  it.  1  Rawle  377 ; 
1  Watts  <$•  Serg.  83,  443. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — The  testator  having  directed  his  land  to  be  sold, 
it  must  be  considered  as  money.     Equity  considers  land  directed 
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in  wills  or  other  instruments  to  be  sold  and  converted  into  money 
as  money,  and  money  directed  to  be  employed  in  the  purchase  of 
land  as  land.  So  land  impressed  with  the  character  of  money 
must  remain  so  impressed,  until  some  person  elects  to  take  it  in  its 
original  character  as  land.  3  Whart.  65 ;  1  Meriv.  300.  In  the 
case  before  us,  although  the  wife  was  not  capable  of  changing  the 
nature  of  the  estate,  because  of  coverture,  and  unable,  therefore, 
to  contract,  there  was  nothing  to  prevent  her  husband,  in  whom 
the  right  of  electing  undoubtedly  is,  from  electing  to  take  it  as 
land.  Oldham  v.  Hughes,  (2  Mk.  452).  The  article  of  agreement 
of  the  5th  of  October  1818,  signed  by  all  the  heirs  and  devisees, 
among  whom  are  John  Hannah  and  wife,  amounts  to  an  election 
to  reconvert  the  land  from  money  to  land.  The  question  as  to  the 
effect  of  the  election.  On  one  side,  it  is  said,  that  the  husband 
elects  for  himself,  and  that  he  acquires  a  fee  simple  in  the  property; 
whilst  it  is  contended  he  elects  for  his  wife,  and  that  she  has  the 
fee  simple,  subject  only  to  his  marital  rights.  Whether  the  land 
is  a  new  acquisition,  or  whether  the  wife  takes  the  property  ex 
parte  paterna,  is  immaterial,  and  we  consider  the  case  as  a  ques- 
tion of  intention.  It  cannot  be  doubted  that  the  husband,  by 
whose  act  the  money  is  reconverted  into  land,  may  by  an  express 
determination  on  his  part,  avoid  any  legal  consequences  by  con- 
sidering the  fund  so  reconverted  as  his  own  property,  as  for  exam- 
ple, by  taking  a  deed  or  conveyance  of  the  property  to  himself,  or 
by  evincing  his  intention  by  some  other  unequivocal  act  or  decla- 
ration. It  is  also  equally  plain,  that  as  the  property  was  derived 
by  and  through  the  wife,  the  husband  may  order  or  permit  a  con- 
veyance or  deed  to  be  made  to  her,  or  may  assent  to  her  having 
the  property  in  the  same  manner,  and  hold  the  estate  as  if  devised 
to  her  by  the  testator  as  land.  But  suppose  the  husband  elects 
to  take  the  legacy  as  land  without  more  ?  In  that  case,  it  is  ar- 
gued, that  as  the  husband  is  entitled  to  the  legacy,  which  he  may 
recover  by  suit,  or  may  sell,  or  otherwise  dispose  of  and  reduce 
into  possession  by  an  election  simply,  the  land  is  his  in  the  same 
manner  as  the  legacy  was  his.  And  this  argument  would  be  in- 
controvertible, if  the  husband  had  an  absolute  right  to  the  money 
by  virtue  of  the  bequest ;  but  until  some  act  of  the  husband,  the 
wife  still  retains  an  interest  in  it,  and  upon  the  death  of  the  hus- 
band it  survives  to  her.  Recently  a  disposition  has  existed  in  the 
courts,  and  in  the  legislature,  to  restrain,  as  far  as  may  be,  the 
power  of  the  husband  over  the  estate  of  the  wife — to  take  nothing 
by  implication  against  her;  and  when  the  intention  is  doubtful, 
to  incline  most  strongly  in  favour  of  her  rights.  But  how  far  this 
disposition  would  control  the  case  supposed,  it  is  not  absolutely 
necessary  now  to  determine,  as  the  case  will  be  put  on  the  special 
circumstances  and  words  of  the  article  itself.  As  before  said,  the 
heirs  and  devisees  of  the  testator,  by  an  article  of  agreement  of 
the  5th  of  October  1818,  agreed  to  reconvert  the  money  into  land. 
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In  that  agreement,  as  he  had  an  undoubted  right  to  do,  John  Han- 
nah, the  husband,  agrees  that  it  shall  be  the  land  of  the  wife. 
After  reciting  the  terms  of  the  devise,  and  describing  the  real 
estate,  &c.,  they  agree  to  have  it  divided  among  them  in  the  fol- 
lowing manner,  to  wit :  "  Valuing  the  land  at  $25  per  acre.  Then 
each  heir  and  devisee  to  hold  land  in  proportion  to  the  sum  be- 
queathed them  by  the  testator.  The  old  plantation,  on  which  the 
testator  resided  at  the  time  of  his  death,  to  be  divided  by  having 
a  line  run  through  said  plantation,  up  and  down  the  valley,  on  the 
north  side  of  the  great  road,  which  runs  through  it ;  then,  on  the 
side  next  the  Raccoon  creek,  viz :  on  the  south  side  of  the  said 
line,  is  to  be  the  shares  of  Elizabeth  Smith,  Mary  White,  and  Jo- 
seph Smith ;  and  on  the  side  next  the  Tuscarora  mountain,  viz : 
the  north  side  of  said  line,  is  to  be  the  shares  of  John  Smith,  Sa- 
rah Hannah,  and  Jesse  Miller."  It  must  be  remarked,  that  in  no 
part  of  the  will  is  John  Hannah  mentioned  as  either  heir  or  devi- 
see; his  name  only  occurs  as  the  husband  of  the  daughter  and 
devisee,  Sarah.  So  that  the  words  "  heir  and  devisee,"  in  ihe 
article,  apply  to  her  and  not  to  him.  In  the  article,  where  it  is 
said  what  is  to  be  taken,  and  who  is  to  take,  it  is  to  be  the  share 
of  Sarah  and  not  of  her  husband.  In  the  construction  of  the 
agreement,  therefore,  without  doing  any  violence  to  the  language 
used,  we  may  fairly  infer  an  assent  by  John  Hannah  that  his  wife 
should  be  entitled  to  her  legacy  in  land,  which  would  of  course 
vest  a  fee  simple  in  her,  subject  to  his  right  as  tenant,  by  the  cur- 
tesy.  Under  all  the  circumstances,  a  Court  of  Chancery  would 
direct  a  conveyance  to  the  wife ;  but  equity,  and  particularly  in 
this  state,  where  we  have  no  Court  of  Chancery,  considers  that 
as  done  which  ought  to  have  been  done.  In  determining  this 
cause,  we  must  consider  the  rights  of  the  parties  on  the  execution 
of  the  articles  by  which  the  husband  elected  to  take  the  money  as 
land.  If  by  this  act  a  fee,  as  we  think,  was  vested  in  the  wife, 
the  deed  by  the  executors  cannot  affect  it,  for  her  interest  in  land 
can  only  be  devested  by  time,  or  in  the  mode  prescribed  by  the 
Act  enabling  husband  and  wife  to  dispose  of  her  estate.  There 
is  nothing  in  the  argument  that  the  defendant  is  a  purchaser  for  a 
valuable  consideration  without  notice.  He  acquired  by  his  pur- 
chase at  the  sheriff's  sale  the  title  of  John  Hannah  only.  He  was 
bound  to  ascertain  his  interest,  as  it  depended  on  the  will  and  the 
subsequent  agreement  to  elect  to  take  the  legacy  as  land. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Bear  against  Patterson. 

In  the  appropriation  of  the  proceeds  of  the  sale  of  real  estate,  the  amount  of 
a  judgment  shall  be  ascertained  from  the  "  Lien  or  judgment"  docket ;  and  if 
this  amount  differs,  being  less  than  the  amount  for  which  judgment  was  actu- 
ally rendered  and  entered  upon  the  appearance  or  continuance  docket,  the  amount 
for  which  the  judgment  is  entered  in  the  "  Lien  docket"  will  limit  the  claim  of 
the  party. 

Primd  facie  all  the  obligors  in  a  bond  are  principals,  and  must  be  treated  as 
such  in  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  until  it  is  made  to 
appear  otherwise  by  positive  proof. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Samuel  Patterson  and  William  Patterson,  administrators  of  Ar- 
thur Patterson,  deceased,  against  H.  K.  Bear. 

This  was  a  feigned  issue,  directed  by  the  court  to  try  the  right 
to  the  money  arising  from  the  sale  of  the  real  estate  of  John  Gam- 
ber.  The  only  question  in  the  cause  was,  whether  the  plaintiffs 
were  entitled  to  the  money,  and  if  so,  how  much  ? 

They  gave  in  evidence  a  judgment  of  Frederick  Watts,  Esq., 
against  John  Gamber,  co-obligor  in  two  bonds  with  Arthur  Pat- 
terson, deceased,  for  $1000,  with  interest,  amounting  at  the  time 
of  the  sheriff's  sale  to  $1472.86.  This  judgment  was  entered  on 
the  22d  of  January  1838.  In  entering  this  judgment  in  the  "  lien 
docket,"  it  was  erroneously  entered  as  for  $1000,  without  interest, 
and  as  of  the  22d  of  January  1837.  On  the  4th  of  May  1838, 
the  administrators  of  Arthur  Patterson,  deceased,  paid  the  amount 
of  the  judgment,  and  the  plaintiff's  attorney  assigned  the  judg- 
ment to  them  on  the  docket.  It  also  appeared  upon  the  trial  that 
in  fact  the  plaintiffs  were  executors  and  not  administrators  of 
Arthur  Patterson,  deceased. 

The  counsel  of  subsequent  judgment  creditors  asked  the  court 
to  instruct  the  jury  upon  the  following  points : 

1.  That  the  plaintiffs  in  this  feigned  issue,  Samuel  Patterson 
and  William  Patterson,  who  are  set  forth  as  the  administrators  of 
Arthur  Patterson,  deceased,  but  who  in  fact  are  not  such  admin- 
istrators, but  the  executors  of  said  Arthur,  as  is  admitted  on  this 
trial,  are  not  entitled  to  recover  in  this  issue,  and  that  the  verdict 
of  the  jury  must  be  against  their  claim. 

2.  That  if  the  jury  believe  the  amount  of  the  judgment,  No. 
34,  November  term  1837,  was  paid  to  the  plaintiffs'  attorney,  by 
the  legal  representatives  of  Arthur  Patterson,  a  co-obligor  with 
John  Gamber  in  the  two  bonds  on  which  said  suit  is  founded,  the 
said  judgment  was  thereby  so  satisfied,  that  it  is  not  competent 

m.  — 30  u* 
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for  the  present  plaintiffs  to  set  it  up  to  the  prejudice  of  third  per- 
sons, creditors  of  John  Gamber ;  and  in  the  event  of  their  so  be- 
lieving, their  verdict  must  be  against  the  plaintiffs'  claim. 

3.  That  if  they  believe  the  amount  of  said  judgment  was  paid 
by  the  legal  representatives  of  Arthur  Patterson,  deceased,  out 
of  his  estate,  and  that  he  was  a  co-obligor  with  John  Gamber  in 
the  two  bonds  on  which  the  suit  is  founded,  the  plaintiffs  cannot 
recover  anything  in  this  suit ;  but  certainly  not  more  than  half 
the  amount  of  said  judgment,  on  the  day  they  paid  it,  with  inter- 
est on  that  half  to  this  time. 

4.  That  there  is  no  such  proper  and  legal  judgment  entered  in 
said  suit,  either  on  the  lien,  judgment  or  appearance  docket,  as 
will  entitle  the  plaintiffs  in  this  suit  to  set  it  up  to  the  prejudice 
of  John  Gamber's  creditors,  now  in  court  claiming  the  fund,  and 
therefore  that  their  verdict  must  be  against  the  plaintiffs'  claim. 

The  court  below  answered  all  the  defendant's  points  in  the 
negative. 

Harris,  for  plaintiff  in  error,  argued  that  there  was  no  judgment 
for  a  specific  sum.  The  Act  of  the  29th  March  1827,  provides  a 
place  to  which  resort  is  to  be  had  to  ascertain  what  liens  exist 
against  real  estate ;  this  is  the  only  place  tq  which  a  purchaser  or 
subsequent  creditor  is  bound  to  look.  By  a  reference  there  to  the 
judgment  under  which  the  plaintiffs  claim,  it  is  found  to  be  for 
$1000,  and  entered  22d  January  1837,  whereas  the  judgment  in 
fact  was  not  obtained  until  22d  January  1838;  it  is  clear,  there- 
fore, that  the  plaintiffs  are  only  entitled  to  the  amount  which 
appears  upon  the  "  lien  docket."  But  are  they  entitled  to  this  ? 
Primd  facie  all  defendants  in  the  same  judgment  are  principals ; 
and  if  a  different  relation  exists  between  them,  it  is  the  subject  of 
proof.  None  such  was  given.  The  plaintiffs,  therefore,  were  only 
entitled  to  the  one-half  of  the  amount  of  the  judgment  which  was 
shown  by  the  "  lien  docket." 

Herman  Alricks,  contra.  The  docket  where  judgments  are 
always  entered,  and  which  is  always  resorted  to  for  information 
as  to  the  amount,  exhibited  a  regular  judgment  for  the  plaintiff 
for  $1000,  with  interest,  according  to  the  plaintiff's  statement. 
In  noting  that  judgment  in  the  "  lien  docket,"  no  notice  is  taken 
of  the  interest.  Where  there  is  abundant  record  notice  of  the 
true  amount  of  the  judgment,  is  the  party  plaintiff  to  be  prejudiced 
by  the  irregular  practice  of  the  officer  ?  It  will  be  an  exceedingly 
bad  principle  to  establish,  that  the  regular  entry  of  the  judgment 
with  all  the  forms  and  ceremonies  which  the  law  requires,  and 
sometimes  with  conditions  annexed  to  them,  both  as  to  their 
amount  and  the  extent  of  their  lien,  is  to  be  entirely  disregarded, 
and  the  short  entry  in  the  "  lien  docket,"  which  seems  only  to 
have  been  originally  intended  as  a  mere  orderly  exhibit  of  judg- 
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ments  as  to  the  time  when  they  were  obtained,  is  to  control  the 
whole  subject  and  govern  the  rights  of  lien  creditors.  The  evil 
which  the  legislature  intended  to  remedy  by  the  Act  of  1827,  was 
one  which  arose  out  of  the  fact  of  judgments  being  sometimes 
obtained  upon  suits  of  so  long  standing,  that  parties  interested 
would  not  search  so  far  back  for  the  existence  of  liens ;  and  some- 
times judgments  were  obtained  against  plaintiffs  which  were  not 
easily  found :  it  was  proper,  therefore,  to  require  an  additional 
entry  to  aid  in  discovering  and  giving  notice  of  liens ;  but  cer- 
tainly it  was  not  intended  to  supersede  the  judgment  itself. 

The  judgment  was  assigned  to  the  present  plaintiffs  two  years 
before  the  subsequent  judgments  were  entered.  What  right  have 
these  creditors  to  inquire  into  the  validity  of  that  assignment  in 
this  collateral  way? 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  a  feigned  issue,  directed  by  the  Court 
of  Common  Pleas  of  Dauphin  county,  to  be  formed  and  tried,  for 
the  purpose  of  determining  the  rights  of  the  several  judgment  cre- 
ditors of  John  Gamber,  to  the  money  arising  from  a  judicial  sale 
of  his  real  estate.  The  defendants  in  error,  who  were  the  plain- 
tiffs below,  although  named  as  administrators  of  Arthur  Patterson 
on  the  record,  are  in  reality  the  executors,  as  would  seem  to  have 
been  admitted  on  the  trial.  This,  however,  notwithstanding  some 
question  was  attempted  to  be  made  in  regard  to  it,  is  quite  an 
immaterial  circumstance ;  for  whether  they  be  the  one  or  the  other, 
their  right  to  receive  the  money  is  the  same.  There  are  then  only 
two  remaining  questions  to  be  decided.  The  first  is,  whether  the 
defendants  in  error,  having  paid,  as  executors  of  Arthur  Patterson, 
their  testator  the  amount  of  the  judgment  in  favour  of  Frederick 
Watts,  Esq.,  against  Gamber,  given  for  the  amount  of  two  single 
bills,  in  which  Gamber  was  bound  jointly  and  severally  as  a 
co-obligor  with  Arthur  Patterson,  the  testator  of  the  defendants 
in  error,  are  entitled  to  substitution  for  the  sum  so  paid  by  them, 
or  any  part  thereof.  The  second  question  is,  if  they  be  entitled 
to  substitution,  and  thereby  gaiiKaoreference  over  the  other  judg- 
ment creditors  of  Gamber,  whetherHh*^  shall  be  restricted  to 
81000,  with  interest  thereon  from  the  22d  day  of  January  1837, 
which  is  the  amount  of  the  judgment  as  entered  on  a  docket  in 
the  prothonotary's  office,  called  the  "  lien  or  judgment  docket," 
or  be  entitled  to  receive  $1472.86,  according  to  the  amount  of  the 
judgment  as  entered  upon  the  continuance  docket ;  and  found  by 
the  jury,  under  the  direction  of  the  court,  to  be  the  sum  that  the 
defendants  are  entitled  to  receive.  As  to  the  first  question,  it  is 
alleged  that  Arthur  Patterson  was  the  surety  of  Gamber,  in  the  two 
single  bills,  upon  which  the  judgment  was  obtained  ;  and  that  the 
amount  of  the  judgment  having  been  paid  by  the  defendants  out 
of  the  assets  belonging  to  the  estate  of  Arthur  Patterson,  they  are 
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therefore  entitled  to  be  subrogated  to  the  rights  of  the  plaintiff, 
in  the  judgment,  for  the  whole  amount  of  it.  But  it  does  not 
appear  from  the  record,  that  Patterson  was  merely  the  surety  of 
Gamber  in  the  bills ;  for  aught,  therefore,  that  we  know,  he  may 
have  been  the  principal  debtor,  and  Gamber  his  surety,  or  they 
may  have  been  equally  interested  in,  and  alike  benefited  by  the 
debt ;  and  if  the  first,  no  right  of  subrogation,  on  the  part  of  the 
defendants  in  error,  can  even  be  pretended  to  exist ;  or  if  the  lat- 
ter be  the  case,  it  could  not  be  claimed  with  the  least  colour  of 
equity  for  more  than  one-half  of  the  amount  of  the  judgment.  If, 
however,  the  fact  be,  that  Patterson  was  the  surety  only  of  Gamber 
in  the  bonds,  it  is  most  probable,  that  it  was  so  well  known  to 
those  who  were  concerned  in  the  trial  of  the  issue,  in  the  court 
below,  that  no  question  was  made  about  it,  and,  therefore,  no 
mention  of  the  fact  is  made  on  the  record.  Indeed,  it  is  highly 
improbable,  that  a  finding  in  favour  of  the  defendants  in  error, 
could  have  taken  place  for  the  whole  amount  of  the  judgment, 
upon  any  other  principle  than  that  of  their  testator  having  been 
the  surety  of  Gamber  merely.  It  will,  therefore,  be  sufficient  for 
us  to  give  our  opinion  upon  this  aspect  of  the  case,  without  passing 
upon  the  right  of  co-obligors  to  subrogation,  who  are  alike  debtors 
as  between  themselves.  Should  it  appear,  when  the  case  is  again 
brought  before  the  court  below  for  determination,  that  the  testator 
of  the  defendants  in  error  was  merely  the  surety  of  Gamber  in  the 
bonds,  and  that  they  paid  the  amount  of  the  judgment  before  any 
other  creditor  of  Gamber  acquired  a  lien  upon  the  fund  in  court, 
they  will  be  entitled  to  be  subrogated,  and  thus  preferred  to  the 
other  creditors;  but  to  what  amount  depends  upon  the  solution  of 
the  second  question. 

Then,  in  regard  to  this  second  question,  we  think  that  the  defend- 
ants in  error  cannot,  consistently  with  the  meaning  of  the  Act  of 
Assembly  upon  the  subject,  claim  to  be  subrogated  to  more  than 
the  amount  of  the  judgment  as  stated  in  the  lien  or  judgment 
docket,  which  is  perhaps  $150  or  $160  less  than  the  true  amount, 
as  it  appears  on  the  continuance  docket.  The  third  section  of  the 
Act  of  Assembly  of  the  29th  of  March  1827,  makes  it  the  duty  of 
each  of  the  prothonotaries  of  the  several  courts  of  common  pleas, 
district  courts,  &c.,  in  the  state,  to  prepare  and  keep  a  docket,  to 
be  called  the  judgment  docket,  in  which  no  case  shall  be  entered 
until  after  there  shall  have  been  judgment,  or  award  of  arbitra- 
tors in  such  case,  and  into  which  shall  be  copied  the  entry  of  every 
judgment,  and  every  award  of  arbitrators,  immediately  after  the 
same  shall  have  been  entered ;  which  entries,  so  to  be  made  in  the 
said  judgment  docket,  shall  be  so  made  that  one  shall  follow  the 
other  in  the  order  of  time  in  which  the  said  judgments  and  awards 
shall  have  been  rendered,  entered,  or  filed  as  aforesaid ;  and  the 
entries,  in  each  case  in  said  judgment  docket,  shall  particularly 
state  and  set  forth  the  names  of  the  parties,  the  term  and  number 
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of  the  case,  and  the  date,  and  in  case  the  judgment  shall  be  for  a 
sum  certain,  the  amount  of  the  judgment  or  award  ;  and  when  any 
judgment  shall  be  revived  by  scire  facias  or  otherwise,  or  when 
any  execution  shall  issue  in  any  case,  a  note  thereof  shall  be  made 
in  the  proper  judgment  docket,  at  the  place  where  the  other 
entries  in  such  case  may  have  been  made;  and  whenever  any 
transcript  of  any  testatum  execution,  or  any  transcript  showing  the 
balance  appearing  to  be  due,  from  any  executor,  administrator  or 
guardian,  or  from  any  collector  of  any  township,  ward  or  district, 
shall  be  delivered  to  any  of  the  said  prothonotaries,  the  docket 
entries  made  in  such  case  shall  be  copied  into  the  said  judgment 
docket,  in  like  manner  as  judgments  and  awards  are  herein 
directed  to  be  copied ;  and  the  fee  for  all  the  entries  made  in  each 
case,  in  the  judgment  docket,  shall  be  12^  cents,  and  no  more." 
Now,  it  is  manifest,  from  the  language  of  this  section,  as  also  the 
various  provisions  contained  in  it,  that  the  great  object  of  having 
a  judgment  docket  kept  in  every  prothonotary's  office,  in  which 
each  judgment  should  be  entered  as  soon  as  rendered,  or  entered, 
with  the  amount  thereof,  if  for  a  sum  certain,  was  to  promote  the 
facility  and  certainty  of  ascertaining  afterwards  the  amount  of  the 
same ;  so  that  the  prothonotary,  or  any  other  person  having  a  right 
to  inspect  the  records  and  dockets  of  the  court,  should  be  enabled, 
by  referring  to  it,  to  ascertain  the  amount  of  any  particular  judg- 
ment that  existed,  together  with  everything  connected  with  it, 
which  is  required  to  be  entered  therein.  It  may  be  a  matter  of 
interest  to  subsequent  lien  creditors  of  the  defendant  in  the  judg- 
ment, as  well  as  purchasers  of  the  real  estate  bound  by  it,  to  know 
the  amount  of  the  judgments  previously  entered ;  and  in  order 
that  they  might  obtain  this  knowledge,  with  readiness  and  cer- 
tainty, the  judgment  docket  was  required  to  be  kept  in  the  office, 
to  which  reference  might  be  had  for  that  purpose  without  looking 
further.  If,  then,  the  judgment  be  rendered  or  entered,  for  a  sum 
certain,  it  is  sufficient  to  refer  to  the  judgment  docket,  in  order  to 
ascertain  the  amount,  and  the  amount  entered  there  shall  be  taken 
to  be  the  true  amount  as  against  subsequent  purchasers  or  lien 
creditors,  whose  interests  would  be  prejudiced  by  enlarging  it, 
though  it  were  only  to  correct  an  error  of  the  clerk  or  prothono- 
tary, committed  in  transcribing  it  from  the  appearance  or  conti- 
nuftnce  docket,  wherein  it  was  first  entered.  If  the  prior  lien 
creditor  shall  sustain  a  loss  in  such  case,  by  reason  of  the  negli- 
gence or  mistake  of  the  prothonotary,  the  latter  must  be  responsi- 
ble for  it,  and  make  it  good.  If,  therefore,  it  shall  appear  to  the 
court  below,  upon  a  second  hearing  of  this  case,  that  Arthur  Pat- 
terson was  merely  a  surety  in  the  bonds  for  Gamber,  the  defend- 
ants will  have  a  right  to  be  subrogated  to  the  rights  of  Mr.  Watts, 
the  plaintiff  in  the  judgment,  to  the  amount  thereof,  as  it  is  entered 
in  the  judgment  docket;  that  is,  for  $1000,  with  interest  thereon 
from  the  22d  of  January  1837,  to  the  return  of  the  writ  under 
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which  the  money  was  made.  The  court  below  erred  in  this  par- 
ticular, by  not  instructing  the  jury  to  confine  themselves  to  this 
last  sum.  The  judgment  is  therefore  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Harper  against  M'Keehan. 


The  occupation  of  part  of  an  unseated  tract  of  land  which  is  defined  by  lines 
marked  upon  the  ground,  and  held  under  an  independent  and  adverse  title,  will 
not  affect  a  treasurer's  sale  of  the  residue  of  the  tract  for  the  payment  of  taxes. 

Two  adjoining  tracts  or  pieces  of  unseated  land,  which  the  owner  purchased 
at  different  times,  and  had  a  survey  made  including  both,  may  be  assessed,  taxed, 
and  sold  by  the  treasurer  as  one  tract  for  the  payment  of  taxes. 

It  is  not  essential  to  the  validity  of  a  treasurer's  sale  of  unseated  land,  that  it 
was  assessed  and  sold  in  the  name  of  the  true  owner,  if  it  be  clearly  designated 
by  any  other  mark. 

If  unseated  land  of  minors  be  selling  for  taxes,  and  a  friend  of  the  family  buys 
it  with  his  own  money,  and  takes  a  deed  to  himself  in  trust  for  the  minors,  and 
gives  his  own  bond  for  the  surplus  purchase  money,  the  title  thereby  made  is  as 
good  and  effectual  as  if  no  such  trust  had  been  expressed  in  the  deed. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

John  Harper  against  John  M'Keehan. 

This  was  an  ejectment  for  380  acres  in  Carroll  township,  first 
brought  in  the  name  of  John  M.  Woodburn,  in  whose  place  John 
Harper  was  afterwards  substituted.  The  plea  of  not  guilty  was 
put  in  for  Mathew  Irvine's  heirs ;  and  afterwards,  on  the  second 
day  of  the  trial,  defence  was  taken  "  for  the  land  embraced  in  the 
blue  lines,  and  the  49  acres  33  perches  in  the  name  of  Wolff,  in 
the  diagram  filed." 

The  plaintiff  produced  a  warrant  to  John  Loque  for  400  acres, 
dated  16th  May  1794,  adjoining  Robert  Sterrett,  and  a  survey 
thereon,  on  12th  September  1794,  of  437  acres  72  perches,  returned 
26th  February  1801.  This  land  was  returned  by  the  deputy  sur- 
veyor to  the  commissioners  of  Cumberland  county,  and  was 
assessed  as  unseated,  in  the  name  of  John  Loque,  for  the  years 
1796  till  1809;  and  was  sold  by  the  treasurer  to  the  commission- 
ers on  15th  June  1824,  for  $9.82 £. 

On  4th  September  1809  there  was  a  credit  for  each  85  cents  in 
full  of  taxes  on  57  acres  100  perches  sold  by  him  to  George  Loque. 
The  57  acres  100  perches  are  deducted  from  the  437  acres  72 
perches,  leaving  379  acres  132  perches,  (the  quantity  sold).  A 
treasurer's  deed  was  made  to  the  commissioners,  who  sold  the 
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same  land  to  Woodburn  for  $42,  by  deed  dated  4th  July  1831. 
Deed  from  Woodburn  to  Harper,  dated  31st  November  1838. 

The  defendant  offered  in  evidence  deed  dated  2d  February 
1811,  George  Loque  and  wife  to  Mathew  Irvine,  to  be  followed 
with  proof  of  a  regular  assessment  of  the  land  in  the  name  of 
Mathew  Irvine,  for  the  year  1832,  and  sale  of  the  land  for  taxes 
to  the  defendant  by  the  treasurer  of  Perry  county  ;  and  with  proof 
that  the  land  was  the  same  as  that  in  dispute.  It  was  objected 
that  the  deed  recited  no  title,  and  did  not  embrace  the  land  in 
dispute,  and  that  no  title  was  shown  in  the  grantor.  The  deed  was 
not  offered  to  show  title,  but  merely  as  a  sufficient  authority  to 
the  assessor  to  assess  it  in  the  name  of  M.  Irvine.  The  objection 
was  overruled,  and  exception  taken  by  the  plaintiff,  and  deed  read 
for  352  acres  37  perches  by  courses  and  distances,  adjoining  heirs 
of  Godfrey  Sidle,  George  Loque,  other  lands  of  M.  Irvine,  and 
vacant  land.  No  title  was  recited. 

The  defendant,  having  proved  the  assessment  book  of  Rye  town- 
ship for  1832,  offered  to  read  from  it  the  assessment  in  name  of 
M.  Irvine,  500  acres  mountain  land  for  1832,  tax  $1.50,  val. 
$900 ;  together  with  the  settlement  made  with  the  collector,  in 
which  this  tax  was  allowed  him.  It  was  objected  that  this  did 
not  purport  to  be  an  assessment  of  unseated  lands  at  all,  but  an 
assessment  of  lands  and  personal  property  subject  to  taxation  in 
the  county ;  that  the  entry  itself  was  unmeaning,  unintelligible, 
altered  and  illegible ;  the  paper  called  a  settlement  was  not  com- 
petent to  prove  the  land  unseated ;  and  that  the  evidence  did  not 
purport  to  embrace  the  land  in  question.  These  objections  were 
overruled,  and  exception  taken  by  plaintiff,  and  book  read,  with 
warrant  attached,  for  1832.  Deficiencies  allowed  Jacob  Sailor 
for  1832,  Mathew  Irvine  $2.90  county  tax,  and  90  cents  state 
tax.  Also  for  road  tax. 

The  clerk  proved  the  treasurer's  sale-book  for  1834;  which  was 
objected  to  on  the  ground  that  any  sale,  such  as  that  purported  to 
be,  would  be  void  for  uncertainty ;  that  there  was  no  description 
of  the  land,  but  figures  600 ;  that  it  did  not  embrace  the  land  in 
question;  that  there  was  no  boundary,  no  water,  nor  anything 
else  stated  to  identify  it ;  that  a  sale  to  the  owner  of  land  assessed 
in  his  name,  or  to  his  heirs,  would  not  operate  as  such :  it  would 
be  nothing  but  a  payment  of  the  tax,  in  law.  These  objections 
were  overruled,  and  plaintiff  excepted,  &c. 

Entry  in  sale  book  1832, 600  acres,  Mathew  Irvine;  county  tax 
82.70;  road  tax  $3.60;  sold  to  John  M'Keehan  for  $85;  bond 
given  for  balance. 

Offered  deed  of  Robert  Kelly,  treasurer,  to  John  M'Keehan,  in 
trust  for  the  heirs  of  Mathew  Irvine,  dated  9th  of  June  1834,  and 
bond  of  John  M'Keehan,  in  trust,  &c.,  (as  above),  to  Robert  Kel- 
ly, same  date.  It  was  objected  that  the  deed,  on  the  face  of  it, 
was  in  trust  for  the  heirs  of  Mathew  Irvine ;  the  bond  was  in  trust, 
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and  could  be  no  lien  on  the  land  purchased.  There  was  no  bond 
by  the  heirs  of  Mathew  Irvine,  and  yet  by  the  deed  they  are 
made  the  owners  of  the  land.  These  objections  were  overruled, 
and  the  plaintiff  excepted.  Deed  and  bond  before  described  read  : 
For  a  tract  of  unseated  land  in  Rye  township,  containing  600 

acres,  adjoining  lands  of ,  assessed  for  1832.  Sold  to  John 

M'Keehan,  Esq.,  in  trust  for  the  heirs  of  Mathew  Irvine,  for  $85 ; 
of  which  $11. 07^  were  necessary  to  pay  taxes  and  costs. 

William  Wilson.  I  was  employed  by  Mr.  Bryson  to  examine 
the  land  claimed  by  M.  Irvine's  heirs.  He  furnished  a  draft ;  and 
when  I  went  on  the  ground  I  was  not  satisfied  with  it.  I  sent 
over  and  got  this  deed.  Mr  Harper  was  there  at  the  same  time. 
We  compared  the  deed  and  draft  together.  They  did  not  corre- 
spond. The  draft  appeared  to  embrace  more  land  than  was  in 
the  deed.  This  deed  embraces  the  land  now  in  dispute,  together 
with  part  of  another  survey  in  the  name  of  Hugh  Carothers,  ly- 
ing east  of  and  adjoining  this  tract. 

The  house  in  which  Hamaker  lived  is  on  the  Loque  survey. 
When  we  ran  this  line  as  far  as  Irvine's  heirs  claimed  westward, 
the  line  running  south  3^  east  190,  from  a  C.  O.  to  a  stone  heap, 
we  ran  east  of  the  house  in  which  Hamaker  lived.  The  house 
was  from  10  to  20  perches  from  the  line.  The  claim  of  Irvine's 
heirs  goes  up  to  that  line.  Don't  know  whether  deed  goes  up  to 
that  line.  Don't  know  any  paper  title,  unless  this  draft,  that  this 
deed  corresponds  with. 

7th  of  October  1803,  deed  of  Geo.  Loque  to  P.  Wolff  for  49 
acres  33  perches ;  and  3d  of  May  1806,  deed  of  P.  Wolff  to  M. 
Irvine,  were  offered  for  same  purpose  as  deed  from  Geo.  Loque 
and  wife  of  2d  February  1811,  to  M.  Irvine,  and  to  be  followed 
with  same  proof  as  then  stated ;  which  were  objected  to  for  the 
same  reasons  before  stated ;  and  the  additional  one,  that  the  de- 
fendant failed  to  give  the  proof  on  which  that  offer  was  predicated ; 
and  the  purpose  for  which  it  was  offered  was  untrue,  as  appeared 
by  record  of  evidence  already  given.  The  evidence  was  imma- 
terial, because  the  sale  under  which  they  claimed  was  invalid  and 
void.  These  objections  were  overruled,  and  the  plaintiff  except- 
ed. The  deeds  were  read. 

William  Wilson.  The  land  described  in  these  deeds  is  the  same 
49  acres  33  perches  described  in  the  diagram  filed.  Mr  Harper 
was  there  when  I  made  the  survey  for  Irvine's  heirs.  When  that 
survey  was  made,  he  got  me  to  run  some  lines  of  the  John  Loque 
survey.  We  ran  part  of  line  adjoining  H.  Carothers,  and  on  west 
end  of  survey  adjoining  Esquire  White.  Mr  Harper  assisted  me 
to  make  the  calculation  of  the  Mathew  Irvine  claim  and  the  divi- 
sion. Either  Mr  Woodburn  or  Mr  Harper  said  they  had  posses- 
sion of  the  Hamaker  land,  the  west  end  of  the  tract,  part  of  the 
west  end  of  the  John  Loque  tract.  I  recollect  of  running  these 
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two  lines  between  John  Loque  and  H.  Carothers  on  the  south  side 
of  the  Carothers'  survey. 

Admitted  that  the  lines  of  the  H.  Carothers  survey  were  dis- 
tinctly marked  on  the  ground,  and  that  it  was  within  the  M.  Ir- 
vine claim. 

Cross-examined — Can't  say  whether  they  said  they  were  in  pos- 
session of  the  whole  land,  or  only  the  part  on  which  Hamaker's 
house  was.  H.  or  W.  told  me  they  had  possession  of  that  house. 
Can't  say  how  long  ago.  It  was  more  than  six  months  ago.  Ne- 
ver saw  Hamaker  there.  But  the  house  was  pointed  out  as  the 
one  he  occupied,  when  we  were  running  the  lines  there. 

The  plaintiff  then  gave  the  following  evidence : 

Shortes  White.  I  have  been  on  the  Irvine  tract  of  land  fre- 
quently. I  did  not  know  of  the  Wolff  survey ;  thought  it  was  all 
in  one.  I  was  acquainted  with  the  M.  Irvine  tract  below,  run- 
ning north  5£  west  120.  I  do  not  know  the  year  exactly.  Ha- 
maker was  settled  on  part  of  the  J.  Loque  survey,  and  near  to  the 
Irvine  tract,  about  1823  or  1824.  He  continued  there  till  1836. 
He  had  a  sYnall  portion  cleared  about  his  house ;  about  2  acres  in 
all.  Had -a  small  stable.  He  farmed  some  trifle ;  raised  potatoes 
and  vegetables.  Had  a  yoke  of  oxen  at  one  time — short  time — 
can't  say  what  year.  Had  a  few  hogs.  Very  seldom  had  a  cow. 
He  carried  on  the  coopering  business  there.  He  was  there  on  the 
2d  of  June  1836. 

John  M.  Woodburn.  In  1831,  Mr  White  came  to  Carlisle  to 
purchase  this  tract  of  land,  supposing  it  to  be  theirs.  They  came 
in  after  I  bought,  and  discovered  the  land  was  not  theirs,  but  the 
John  Loque  survey.  Hamaker  had  understood  his  tract  was  taken 
out  of  the  John  Loque  survey,  and  wished  to  make  some  arrange- 
ment about  it.  None  was  made.  In  September  1831,  Hamaker 
leased  by  parol  from  me.  I  agreed  to  give  him  $10  a  year  for  keep- 
ing persons  from  cutting  on  the  land.  I  gave  him  goods  to  amount 
of  5  or  $6  on  account  of  the  contract.  He  was  living  on  it  then. 
He  was  to  cut  no  timber  but  as  directed.  In  the  fall  of  1832  he 
called  and  requested  privilege  to  cut  timber,  inasmuch  as  he  had 
taken  care  of  it.  I  gave  him  liberty  to  cut ;  and  he  remained 
there  don't  know  how  many  years.  He  was  to  cut  timber  to  an 
amount  that  would  pay  him  for  taking  care  of  the  land,  and  pay 
all  the  taxes.  Some  place  about  1832  or  '3,  William  Harkness 
called  on  me  to  purchase  the  John  Loque  survey  from  me.  He 
said  he  wanted  to  buy  it  for  heirs  of  Mr  Irvine,  and  offered  $50 
for  title.  Two  or  three  years  after  that,  I  asked  him  if  he  wanted 
to  buy  the  title.  He  said  no ;  he  would  not  give  a  cent  for  it. 
Hamaker  was  to  continue  on  and  keep  persons  from  cutting  tim- 
ber on  the  John  Loque  survey. 

The  defendants  offered  deed  of  George  Loque  to  Mary  Ramsay, 
dated  20th  of  Decetriber  1813,  for  30  acres,  more  or  less,  adjoin- 
ing John  White, Fenacle,  Mathew  Irvine,  and  Jacob  Sidle, 

m.  —  31  V 
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being  part  of  426^  acres  patented  to  George  Loque  29th  of  Feb- 
ruary 1796,  called  Saint  James.  Also  deed,  dated  22d  of  August 
1827,  of  Mary  Ramsay  to  C.  Hamaker,  94  acres  137  perches,  de- 
scribed by  courses  and  distances,  and  adjoining  M.  Irvine,  John 
White,  Solomon  Fenacle,  and  Jacob  Sidle,  no  title  recited ;  for  the 
purpose  of  defining  the  possession  of  C.  Hamaker,  describing  the 
land  about  where  his  house  stood ;  to  which  it  was  objected  that 
they  were  immaterial.  No  title  was  shown  in  George  Loque. 
The  papers  themselves  don't  show  the  matter  contended  for,  first 
deed  being  for  30  acres,  and  the  next  for  94  acres.  It  was  not 
rebutting  evidence.  These  objections  were  overruled,  and  the 
plaintiff  excepted,  and  deeds  were  read. 

Shortes  White.  That  deed  describes  the  land  precisely  where 
Hamaker  lived.  Never  understood  he  claimed  any  other  than 
that  while  he  lived  there.  I  know  he  did  claim  that  while  living 
there.  Never  knew  of  any  agreement  between  him  and  Wood- 
burn. 

The  plaintiffs  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  The  deed,  dated  2d  of  February  1811,  from  Loque  to  Irvine, 
conveyed  no  title  to  Irvine. 

2.  The  deed,  dated  7th  of  October  1803,  from  Loque  to  Wolff; 
and  the  deed  of  3d  of  May  1806,  from  Wolff  to  Irvine,  conveyed 
no  title  to  Irvine. 

3.  The  title  of  Irvine's  heirs  depends  alone  on  the  effect  and 
validity  of  the  treasurer's  sale  to  M'Keehan,  as  they  have  shown 
no  other  title. 

4.  If  Hamaker  was  residing  on  the  John  Loque  tract,  under 
Woodburn,  in  1831  '2,  at  the  time  when  the  tax,  under  which 
defendants  claim  title,  accrued,  under  an  agreement  covering  the 
whole  of  it,  it  could  not  be  assessed  or  sold  as  unseated,  and  the 
sale  to  M'Keehan  would  convey  no  title. 

5.  If  the  land  assessed  in  name  of  M.  Irvine,  and  sold  to  M'Kee- 
han, was  composed  of  the  whole,  or  parts,  of  several  distinct  tracts 
of  land,  surveyed  and  held  on  different  titles,  and  by  different 
owners,  the  lines  of  which  were  well  marked  on  the  ground,  the 
sale  would  confer  no  title  on  M'Keehan  or  Irvine's  heirs. 

6.  The  bond  given  by  M'Keehan  to  the  treasurer  did  not  bind 
the  land  conveyed  by  the  treasurer's  deed ;  and  therefore  the  sale 
and  deed  gave  no  title. 

7.  The  assessment  and  sale  under  which  defendants  claim  are 
vague,  indefinite,  and  uncertain.    Defendants  must  prove  that  they 
embrace  the  land  in  question,  or  fail  in  the  defence.     And  if  they 
might,  or  might  not  embrace  the  land  in  dispute,  but  did  embrace 
land  possibly  belonging  to  and  claimed  by  Irvine ;  and  if  at  the 
time  of  sale  Irvine's  heirs  knew  of  Woodburn's  purchase  of  the 
whole  Loque  tract,  they  cannot  now  claim  any  part  so  embraced 
in  the  Loque  tract. 
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8.  If  the  land  was  taxed  in  the  name  of  M.  Irvine,  sold  in  the 
name  of  M.  Irvine's  heirs,  (Irvine  being  then  dead),  and  purchased 
by  those  heirs,  the  sale  gives  them  no  title ;  and  the  whole  amounts 
to  no  more  than  a  mere  payment  of  the  tax. 

9.  The  liability  of  Woodburn,  or  his  tenant,  Hamaker,  for  the 
tax,  or  any  part  of  it,  on  the  Loque  tract,  prevented  any  part  from 
being  subject  to  sale  as  unseated. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  If  the  jury  believe  that  Hamaker  was  in  possession  of  a  tract 
of  land  under  the  deed  from  Mary  Ramsay,  which  did  not  inter- 
fere at  all  with  the  land  in  dispute,  but  was  separated  from  it  by 
distinct  lines,  his  possession  would  not  protect  the  land  of  M.  Irvine 
from  a  sale  for  the  non-payment  of  taxes ;  and  would  not,  there- 
fore, vitiate  the  sale  made  in  1834  to  M'Keehan,  the  defendant. 

2.  That  the  identity  of  the  land  assessed  for  taxes  in  1832,  and 
sold  in  1834,  is  a  question  of  fact  for  the  determination  of  the  jury ; 
and  the  mistake  of  the  assessor  in  returning  a  greater  quantity 
than  Mathew  Irvine  owned,  would  not  vitiate  the  sale,  if  the  jury 
believe  that  the  land  in  dispute  was  the  land  assessed  and  sold  to 
the  defendant,  although  it  may  now  appear  that  the  land  only  con- 
tained 401  acres  70  perches. 

3.  If  the  whole  land  in  dispute  belonged  to  M.  Irvine,  or  was 
claimed  by  him  under  the  deeds  and  surveys  given  in  evidence,  it 
was  as  to  him  one  tract  of  land ;  and  the  assessment  in  his  name 
as  one  tract  was  regular,  and  therefore  the  sale  as  one  tract  was 
regular. 

Hepburn,  President. — This  ejectment  was  brought  for  the  reco- 
very of  a  tract  of  land  in  Rye  township,  in  this  county,  contain- 
ing about  200  acres.  It  was  originally  brought  by  J.  M.  Wood- 
burn,  in  whom  a  regular  commissioners'  title  was  shown  to  the 
John  Loque  survey,  which,  it  is  admitted,  embraced  the  land  in  dis- 
pute originally.  On  the  24th  of  September  1841,  John  Harper, 
by  the  agreement  of  the  parties,  was  substituted;  and  he  has 
shown  a  deed  from  Woodburn  to  him,  vesting  in  him  the  legal  title 
to  the  property.  If  the  whole  case  stood  on  the  commissioners' 
sale  to  Woodburn,  and  his  deed  to  Harper,  untrammelled  by  other 
facts,  the  plaintiff  would  be  entitled  to  your  verdict.  But  there 
are  other  difficulties ;  some  legal,  which  we  will  determine,  and 
others  of  fact  which  we  submit  for  your  decision. 

Plaintiffs'  1st,  2d,  and  3d  points.  These  deeds  were  not  read 
in  evidence  for  the  purpose  of  showing  title  in  Irvine ;  nor  have 
they  been  so  used.  And  their  title  must  depend  on  the  effect  and 
validity  of  the  treasurer's  sale  to  M'Keehan.  We  instruct  you 
as  here  requested. 

4th  point,  answered  in  the  affirmative.  How  Hamaker  was 
there,  however,  under  whom  he  claimed,  and  the  extent  of  his 
possession,  you  must  determine  from  the  whole  testimony. 
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5th  point.  If  the  land  assessed  in  the  name  of  Mathew  Irvine 
was  composed  of  the  whole,  or  parts,  of  different  distinct  tracts, 
as  indicated  by  this  point,  the  law  is  as  here  stated.  But  if  the 
facts  in  relation  to  the  character  of  the  tract  of  land  assessed  in 
the  name  of  M.  Irvine,  are  as  contended  for  by  the  defendant  in 
his  sixth  point,  then  the  assessment  in  his  name  as  one  tract  was 
regular,  and  the  sale  of  it  as  one  would  also  be  regular. 

6th  point  answered  in  the  negative. 

7th  point.  Whether  the  land  in  dispute  is  the  same  with  that 
assessed  and  sold  in  the  name  of  M.  Irvine  or  not,  you  must  deter- 
mine from  the  whole  testimony.  If  you  are  not  satisfied  it  is  the 
same,  the  defence  of  course  fails.  The  knowledge  of  Irvine's  heirs 
that  Woodburn  had  purchased  the  whole  Loque  tract  certainly 
cannot  prejudice  their  defence  in  this  suit. 

8th  point  answered  in  the  negative. 

9th  point  in  the  affirmative. 

In  answer  to  defendant's  points,  the  court  thus  instructed  the 
jury: 

If  the  whole  land  was  claimed  by  Irvine  under  his  deeds,  it  was, 
as  to  him,  one  tract,  and  the  assessment  in  his  name  as  one  tract 
of  land  would  be  regular ;  and  consequently  the  sale  of  it  in  this 
particular  also. 

How  the  facts  of  the  case  are,  you  must  determine.  Was  the 
land  in  dispute  assessed  in  the  name  of  Irvine,  and  sold  to  the 
defendant  by  the  treasurer  of  this  county  ?  How  was  Hamaker 
there  ?  Was  he  in  possession  of  any  part  of  the  land  claimed  by 
the  defendant  ?  Had  he  anything  to  do  with  the  Irvine  claim,  or 
was  he  there  residing  on  a  separate  and  distinct  property  1  These, 
and  all  other  difficulties  arising  from  the  facts  of  the  case,  you 
must  determine,  and  apply  to  the  principles  of  law  as  we  have 
stated  them.  If  the  land  was  seated  in  1832,  the  sale  in  1834 
would  confer  no  title,  and  the  plaintiff  would  be  entitled  to  your 
verdict.  If  it  was  not  seated,  and  you  find  it  the  same  as  con- 
tended for  by  the  defendant,  the  sale  would  be  a  good  one  and  the 
defence  must  prevail. 

The  plaintiff  excepted  to  the  charge. 

1.  The  court  erred  in  admitting  the  deed  dated  3d  of  Febru- 
ary 1811. 

2.  In  admitting  the  assessor's  book — assessment  M.  Irvine  500 
acres. 

3.  In  admitting  the  book  of  sales. 

4.  In  admitting  the  deed  to  M'Keehan,  and  the  bond  by  M'Kee- 
han. 

5.  In  admitting  the  deed  from  Loque  to  Wolff,  and  the  deed  of 
Wolff  to  Irvine. 

6.  In  admitting  the  deeds  of  Loque  to  Ramsay,  and  Ramsay 
to  Hamaker. 

7.  In  their  answer  to  plaintiff's  5th  point. 
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8.  In  their  answer  to  plaintiff's  6th  point. 

9.  In  their  answer  to  plaintiff's  7th  point. 

10.  The  answers  to  plaintiff's  9th  point,  to  plaintiff's  4th  point, 
and  to  defendant's  1st  point,  and  the  last  paragraph,  are  contra- 
dictory ;  do  not  explain  the  law  on  the  matter  involved  in  them, 
and  calculated  to  confuse  and  mislead  the  jury. 

11.  In  their  answer  to  defendant's  2d  point. 

12.  In  their  answer  to  defendant's  3d  point. 

Devor  and  Alexander,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Several  points  have  occurred  in  this  case  which 
are  new,  and  some  not  new.  Since  the  trial  of  the  cause,  the 
counsel  of  plaintiff  has  discovered  some  facts  relative  to  defend- 
ant's title,  not  known  or  not  made  known  to  the  court  and  jury 
at  the  trial ;  and  a  great  part  of  his  argument  here  was  grounded 
on  one  of  these  facts — i.  e.,  the  right  of  G.  Loque  to  part  of  the 
land  claimed  by  defendant.  We  cannot  take  into  consideration 
any  facts  not  known  and  passed  on  at  the  trial. 

Much  testimony  was  given  as  to  the  residence  of  Hamaker,  and 
argument  as  to  the  effect  of  it.  The  deeds  and  parol  evidence 
without  contradiction  showed  that  Hamaker  claimed  a  designated 
quantity  of  land  under  a  deed;  that  part  of  the  land  inclosed 
within  his  boundaries  was  within  the  survey  of  John  Loque,  and 
his  house  was  on  that  part ;  but  that  neither  his  house  or  improved 
land  or  lines,  interfered  with  the  claim  of  defendants,  but  was 
separated  from  defendant's  claim  by  a  marked  line  called  for  by 
the  deed  of  Hamaker  and  the  deed  of  defendant.  The  case  of 
Campbell  v.  Wilson,  (1  Watts  503),  and  some  subsequent  cases, 
decide  and  settle  that  his  possession  on  an  adjoining  tract,  or  even 
an  interfering  tract,  distinctly  separated  and  designated,  will  not 
avoid  a  sale  of  another  tract  as  unseated,  though  the  claim  of  the 
possessor  may  interfere  with  the  adjoining  unseated  tract ;  but 
that  the  purchaser  of  the  unseated  tract  may  hold  what  is  without 
the  boundaries  of  the  land  so  in  possession  of  another. 

All  the  testimony  as  to  whether  Hamaker  ever  was  under 
Woodburn,  and  if  so,  how  ?  was  left  to  the  jury  and  decided  on 
by  them.  The  case  of  Morton  v.  Harris,  (9  Watts  319),  was  much 
urged,  but  it  is  sufficient  to  say  it  is  not  this  case.  Defendant 
showed  a  deed  from  G.  Loque  in  1811  for  352  acres  by  courses 
and  distances,  and  also  a  deed  from  Wolff  for  49  acres  adjoining 
the  other ;  and  it  was  in  proof  that  soon  after  a  surveyor  ran  round 
the  two,  including  them  in  the  same  survey.  It  was  in  proof  by 
a  person  present  at  the  survey  and  others,  that  this  land  was 
known  as  M .  Irvine's  land  ever  since,  and  was  assessed  and  taxed 

in.  —  v  * 
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and  sold  as  the  land  of  his  heirs,  and  as  one  tract.  Now,  this  is 
very  different  from  assessing  4  separate  tracts  of  different  quanti- 
ties, and  setting  a  different  value  and  laying  a  different  tax  on 
each,  and  then  selling  the  whole  4  as  one  tract  of  a  quantity  made 
by  adding  the  acres  of  the  whole  4  together. 

The  Act  of  3d  of  April  1804,  which  is  the  basis  of  our  system  of 
taxing  unseated  land,  in  its  first  section  directs  minutely  that  the 
name  of  the  warrantee  as  well  as  owner  (if  the  owner  is  known), 
the  quantity  of  acres  surveyed,  the  persons  on  whom  it  adjoins, 
and  the  waters  on  which  it  lies,  shall  be  returned  to  the  commis- 
sioners. When  sales  were  made  and  the  title  to  purchaser  dis- 
puted, the  attention  of  the  court  was  called  to  the  provisions  con- 
tained in  other  sections  of  the  Act,  and  when  they  had  not  been 
complied  with,  or  the  purchaser  could  not  prove  in  court  that  they 
had  been  complied  with,  the  sale  was  declared  invalid,  and  nothing 
was  said  about  the  provisions  of  the  first  section ;  besides  the  fifth 
section  of  that  Act  vests  in  the  purchaser  all  the  estate  "  that  the 
real  owner  or  owners  thereof  had  at  the  time  of  such  sale,  although 
the  land  may  not  have  been  taxed  and  sold  in  the  name  of  the  real 
owner."  We  have  had  no  decision  or  none  applicable  to  this  case. 
on  this  section.  Lujfborough  v.  Parker,  (16  Serg.  4*  Rawle  360), 
turned  on  advertising  as  the  property  of  Nathaniel  Luffborough, 
when  the  owner's  first  name  was  Nathan. 

In  Burns  v.  Lyon,  (4  Watts  363),  we  have  a  case  which,  though 
not  cited  in  the  argument,  has  some  bearing  on  this  case,  and 
which  seems  to  have  been  in  the  mind  of  the  court  in  deciding  this 
cause.  In  that  case,  from  the  report,  no  title  was  shown  in  any 
person  as  owner  of  the  land.  It  was  assessed  as  200  acres  un- 
seated, being  part  of  a  tract  in  possession  of  J.  Bowling.  It  would 
seem  Dow  ling  did  not  claim  the  part  in  dispute.  After  the  sale, 
some  persons  went  into  possession  of  the  200  acres  sold,  it  would 
seem,  without  title;  against  these  the  alienee  of  the  purchaser  at 
commissioners'  sale  brought  ejectment  and  recovered ;  and  it  was 
decided  that  it  must  be  left  to  the  jury  to  decide,  whether  the  land 
claimed  by  the  purchaser  was  the  same  which  was  assessed  and 
sold ;  and  they  found  for  the  purchaser  at  tax  sale. 

It  is  true  that  the  point,  that  no  owner  was  named  in  the  assess- 
ment and  sale,  was  not  made :  if  made  and  decided,  it  might  rule 
this  case.  I  know  of  no  decision  applicable  to  this  case  as  regards 
the  construction  of  the  fifth  section  of  the  Act  of  1804 — "shall 
vest  in  the  purchaser  all  the  estate  of  the  real  owner,  though  not 
assessed  and  sold  in  name  of  real  owner."  Lands  were  originally 
assessed  in  the  name  of  some  person :  does  the  law  mean  that  the 
title  shall  pass,  though  assessed  and  sold  in  the  name  of  a  person 
who  was  not  the  owner,  provided  it  is  found  to  be  the  very  land 
which  was  assessed  and  sold? — if  it  do  not  mean  this,  it  is  nearly 
useless  as  a  provision  in  favour  of  the  purchaser.  Again,  it  hap- 
pens that  a  tract  of  land  is  covered  by  two  warrants ;  the  older 
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warrant  and  best  title  is  unknown  to  the  assessors  and  commis- 
sioners, but  they  know  of  the  younger  title,  and  tax  and  sell  the 
land,  designating  it  by  that  title ;  the  land  under  that  title  pays 
its  proportion  of  the  county  expenses :  can  the  holder  of  the  oldest 
title,  who  has  paid  no  taxes,  recover  by  saying  it  was  taxed  and 
sold  in  the  wrong  name?  The  construction  of  this  section  is 
important ;  it  was  not  put  in  the  court  below,  nor  argued  here, 
and  perhaps  must  eventually  decide  this  case.  This  tract  was 
surveyed  on  a  warrant  to  John  Loque  in  1794.  There  was  a 
time  when  there  was  a  presumption  that  the  person  to  whom  a 
warrant  was  granted  was  the  owner;  but  since  1792  the  chance 
is  perhaps  1000  to  1  that  the  person  whose  name  was  used  knew 
nothing  about  it  and  had  not  a  particle  of  interest  in  it.  We  only 
hear  of  John  Loque  in  the  warrant  and  survey,  and  tax  and  sale. 
George  Loque,  a  man  well  known,  sold  a  part  of  this  tract  to  Wolff 
in  1803,  another  part  to  Irvine  in  1811.  Whether  from  want  of 
inquiry  or  because  the  inquiry  was  unsuccessful,  it  is  so,  that  no 
proof  was  given  that  G.  Loque  entered  the  application  or  paid  for 
the  warrant  or  for  the  survey,  nor  any  conveyance  to  G.  Loque. 
The  deeds  from  G.  Loque  were  offered  and  objected  to;  but 
received,  not  as  evidence  of  title,  but  along  with  other  evidence 
to  show  what  land  Mr  Irvine  in  his  lifetime,  and  his  heirs  since, 
claimed.  There  was  no  error  in  this.  In  M "Koy  v.  Dickinson  Col- 
lege, (4  Serg.  6f  Rawle  302),  and  (5  Serg.  4*  Rawle  254),  a  defend- 
ant was  permitted  to  give  in  evidence  a  deed  admitted  to  vest  no 
title,  to  show  how  he  claimed  and  the  extent  of  his  claim.  There 
was  no  error  in  saying  that  if  Irvine  at  different  times  purchased 
different  parcels  of.  contiguous  land,  at  one  time  49  acres,  and 
again  352  acres,  and  called  and  held  it  as  one  tract,  and  it  was 
taxed  and  sold  as  one  tract,  this  alone  would  not  invalidate  the 
sale. 

One  point  remains.  M'Keehan  took  his  deed  from  the  trea- 
surer, stating  that  he  held  it  in  trust  for  the  heirs  of  M.  Irvine ; 
he  did  not  give  his  bond  for  overplus  in  trust ;  his  bond  recited 
that  he  had  taken  a  deed  in  trust,  but  the  bond  bound  himself  and 
for  seven  years  the  land. 

It  was  held  that  a  man  who  had  obtained  a  patent  for  land,  and 
suffered  it  to  be  sold  as  unseated  and  purchased  himself,  did  not 
improve  or  strengthen  his  title.  Where  the  land  of  minors  is  sell- 
ing for  taxes,  and  a  friend  of  the  family  buys  it  in  with  money 
furnished  by  the  family,  this  may  apply ;  but  if  he  buys  with  his 
own  money  and  gives  his  own  bond  for  part  of  the  purchase  money, 
and  takes  the  title  in  his  own  name  as  the  best  way  of  securing 
himself,  it  is  a  different  matter ;  and  it  is  immaterial  whether  he 
has  the  declaration  of  trust  put  in  the  deed  to  himself,  or  gives 
them  a  declaration  of  trust  on  a  separate  paper.  Until  they  come 
of  age,  it  is  unknown  whether  they  will  accept  the  purchase  and 
repay  his  money,  or  refuse  to  pay  and  leave  the  land  his ;  and  in 
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the  mean  time  his  title  as  to  all  the  rest  of  the  world  is  the  same 
as  if  no  trust  were  expressed  in  it.  How  the  facts,  in  this  case,  were 
as  to  this  matter,  we  know  not.  And  I  am  not  prepared  to  say  the 
title  of  defendants  is  void  on  this  account,  on  the  facts  in  evidence. 
In  many  cases  a  purchaser  of  large  bodies  of  unseated  land  has  no 
deeds  poll  from  persons  whose  names  were  used  in  the  warrants, 
though  he  has  a  regular  title  from  the  person  who  entered  the 
warrants  and  paid  for  them,  and  who  paid  surveying  fees.  And 
in  such  cases  the  owner  has  suffered  the  tracts  or  some  of  them 
to  be  sold,  and  taken  a  treasurer's  deed,  supposing  it  would  sup- 
ply the  place  of  a  deed  poll  from  the  warrantee,  and  intending  it 
for  no  other  purpose  than  to  unite  the  formal  legal  title  to  the 
equitable  one.  In  the  land  office,  for  many  years,  they  have 
granted  patents  on  such  treasurers'  deeds.  And  I  am  not  aware 
that,  in  this  point  of  view,  there  is  anything  contrary  to  law  or 
justice.  On  the  facts  in  this  cause,  and  the  law  as  laid  down  on 
the  points  proposed,  we  see  no  error. 

Judgment  affirmed. 


Carlisle  Bank  against  Barnett 

The  appropriation  by  the  court  of  a  fund  raised  by  the  sale  of  real  estate  to  a 
judgment,  if  not  available  immediately  to  the  party,  in  consequence  of  an  appeal 
from  the  decree  to  the  Supreme  Court,  is  not  such  a  payment  or  discharge  of  the 
judgment  as  will  relieve  a  surety  for  the  same  debt  from  the  payment  of  subse- 
quently accruing  interest. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

The  Carlisle  Bank  against  George  Barnett.  Scire  facias  to 
revive  a  judgment. 

The  parties  agreed  to  the  following  facts,  to  be  considered  in 
the  nature  of  a  special  verdict,  and  which  were  submitted  to  the 
court  upon  written  arguments : 

John  D.  Creigh  gave  a  note  to  the  Carlisle  Bank,  dated  27th 
December  1837,  for  $2500,  payable  60  days  after  date,  with  George 
Barnett,  James  Marshall,  James  M'Kee,  and  John  Junkin,  sure- 
ties—  all  jointly  and  severally  bound.  A  bond  of  the  same  date 
was  given  by  Creigh  to  the  bank,  as  collateral  security,  in  the 
penalty  of  85000,  conditioned  for  the  payment  of  $2500  upon  the 
27th  day  of  February  then  next,  and  judgment  was  entered  upon 
the  said  bond  in  Perry  county,  No.  31,  January  term  1838.  Some 
payments  were  made  to  the  bank  upon  the  aforesaid  note  by 
Creigh,  and  it  was  renewed  in  bank  with  the  same  sureties,  dated 
1st  May  1838,  for  the  payment  of  $2000, 60  days  after  date. 
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Samuel  Darlington  held  bonds  and  a  mortgage  for  securing  their 
payment  to  him  of  a  larger  sum  of  money  dated  the  20th  Sep- 
tember 1836.  A  judgment  was  entered  in  No.  60,  August  term 
1837,  on  one  of  said  bonds.  The  mortgage  referred  to  was  a  lien 
upon  the  Beelin  tract  of  land  in  Perry  county,  and  it  was  trans- 
ferred by  Samuel  Darlington  by  the  procurement  of  Mr  Creigh 
to  George  Barnett  and  others,  the  said  sureties,  as  an  indemnity  to 
the  said  sureties  of  John  D.  Creigh  in  the  said  note  in  bank,  to 
the  amount  of  $2500  of  the  said  mortgage,  on  the  27th  of  Decem- 
ber 1837,  with  interest  from  the  date.  The  Beelin  tract  of  land 
referred  to  was  afterwards  sold  at  sheriff's  sale,  as  the  property 
of  John  D.  Creigh,  the  9th  of  November  1839,  to  S.  Alexander, 
Esq.,  for  $8150.  The  money  was  brought  into  court,  and  a  rule 
had  for  its  appropriation.  It  was  referred  by  the  court  to  an 
auditor  on  the  5th  November  1840,  to  calculate  and  report  the 
amount  due  out  of  the  fund  to  be  paid  the  respective  claimants, 
for  the  purpose  of  appropriation.  The  counsel  for  the  said  sure- 
ties, as  well  as  the  counsel  for  the  bank,  aided  in  procuring  the 
appropriation  and  the  appointment  of  auditor.  On  the  9th  day 
of  December  1840,  the  auditor  made  his  report,  which  was  con- 
firmed by  the  court. 

In  virtue  of  this  lien  of  the  said  mortgage  and  assignment,  there 
was  appropriated  to  the  said  claim  of  the  Carlisle  Bank  as  follows : 

Balance  of  judgment  No.  31,  November  term  1838, $2081.33 

Interest  from  4th  of  March  1839,  till  4th  of  November  1839, 83.25 

$2164.58 

Being  the  whole  amount  of  the  debt  and  interest  due  up  to  the 
4th  of  November  1839,  the  return  day  of  the  process  on  which  the 
said  land  of  John  D.  Creigh  was  sold. 

Suits  had  been  brought  by  the  bank  against  the  sureties  on  the 
note,  Nos.  34,  35,  36  and  37,  of  January  term  1839,  and  judgments 
had  thereon  for  debt  and  interest,  against  the  said  defendants,  at 
April  term  1839. 

Writs  of  scire  facias  were  issued  on  the  judgments,  No.  16  of 
August  term  1840,  against  the  said  George  Barnett,  and  Nos.  17, 
18  and  19  v.  the  other  sureties.  The  scire  facias  v.  Barnett  is 
the  case  now  in  hand. 

Sheriff  Shuter,  by  the  hands  of  Mr  Alexander,  paid  to  the  attor- 
ney of  the  bank,  on  the  20th  of  July  1841,  $2164.58,  the  amount 
appropriated  to  the  claim  of  the  bank  as  aforesaid,  with  $18,  a 
part  of  the  interest  that  had  accrued  thereon. 

On  the  20th  November  1840,  Jonas  Ichez  entered  an  appeal  to 
the  Supreme  Court  from  the  decree  of  the  court  making  appro- 
priation, &c.,  alleging  he  was  aggrieved  in  regard  to  a  judgment 
not  reached  by  the  fund  appropriated.  But  this  appeal  was  not 
entered  in  the  Supreme  Court.  The  plaintiff  in  this  suit  now 
m.  —  32 
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claims  a  judgment  for  the  unpaid  balance  of  interest  on  its  claim, 
agreeably  to  the  following  statement: 

Judgment,  JVb.  31,  January  term  1838,  Bank  v.  Creigh;  alias 
venditioni  exponas,  No.  31,  January  term  1839. 

Balance  of  debt  on  judgment,  per  calculation  of  Auditor, $2081  33 

Interest  from  4th  of  March  1839  till  20th  of  July  1841,  2  years,  4 

months,  16  days, 298  30 

$2379  63 
Then  paid,  per  Mr  Alexander's  receipt, 2182  58 

$  197  05 
Interest  from  20th  of  July  1841  till  2d  of  August  1841, 16 

Balance  due, $  197  21 

If  the  law  be  in  favour  of  the  plaintiff  on  said  facts,  judgment 
to  be  entered  for  the  plaintiff  for  the  balance  due  per  statement, 
with  costs,  as  of  its  date.  If  the  law  is  against  the  plaintiff,  judg- 
ment to  be  entered  for  the  defendant. 

The  following  is  one  of  the  rules  of  the  Court  of  Common  Pleas 
of  this  district. 

Rule  71.  Upon  the  appropriation  of  the  proceeds  of  the  sale 
of  real  estate  by  the  sheriff,  the  interest  upon  judgments  covered 
by  the  sale,  shall  be  estimated  to  the  return  day  of  the  writ,  upon 
which  the  sale  shall  have  been  made.  But  if  the  money  shall 
have  been  brought  into  court,  or  the  appropriation  delayed  at  the 
instance  of  the  defendant,  and  any  of  his  creditors  shall  not  be 
prejudiced  thereby,  then  interest  shall  be  estimated  to  the  time 
when  the  appropriation  shall  be  made. 

The  court  below  rendered  judgment  for  the  defendant. 

Reed,  for  plaintiff  in  errror.  John  D.  Creigh  was  the  princi- 
pal, George  Barnett  the  surety,  in  the  original  note  to  the  bank. 
The  principal  gave  the  assignment  of  the  Darlington  mortgage  as 
back-bail,  or  indemnity  to  his  sureties,  not  to  the  bank.  The 
appropriation,  though  nominally  to  the  bank,  was  virtually,  and 
in  effect,  to  the  sureties.  The  bank  had  no  legal  claim  upon  the 
fund;  the  sureties  had.  The  bank  judgment  was  not  reached. 
This  back-bail,  or  indemnity,  was  exhausted  for  the  benefit  of  the 
sureties;  but  it  left  unpaid  to  the  bank  a  balance  of  $197.21. 
Shall  the  sureties  not  be  responsible  for  this  deficiency  ? 

It  was  the  fund  of  John  D.  Creigh,  the  principal,  to  which  the 
bank  had  no  legal  claim;  that  was  first  applied  in  relief  of  the 
sureties  as  far  as  it  went;  was  it  not  the  apprehension  of  this 
contingency  that  induced  the  bank  to  require  bail  ?  And  was  it 
not  to  meet  this  contingency  bail  was  given  ? 

In  law  and  in  equity  the  primary  obligation  of  the  principal, 
and  of  his  sureties,  to  pay  the  whole  debt  and  interest,  as  regards 
the  plaintiff,  was  of  the  same  nature  and  extent  as  regards  the 
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payment  of  the  debt  to  the  bank ;  all  are  alike  principals.  The 
relation  of  principal  and  surety,  after  judgment,  and  all  the  inci- 
dents growing  out  of  it,  cease.  Here  then  were  regular  judgments 
against  the  principal  and  against  each  of  the  sureties,  and  this  is 
a  scire  facias  to  revive  the  judgment  against  the  sureties  for  the 
unpaid  balance  which  could  not  be  made  out  of  the  property  of 
the  principal.  The  defendants  are  all  principals,  and  are  legally 
bound.  16  Serg.  $  Rawle  252 ;  2  Serg.  <$•  Rawle  20 ;  5  Johns.  C. 
Rep.  305 ;  3  Wheat.  520. 

Unless  the  bank  has  done  something  affirmatively  to  release  the 
sureties,  they  are  still  bound.  Taking  part  of  the  debt  and  inter- 
est from  the  principal  can,  in  no  way  operate  as  a  discharge  of  the 
sureties  as  to  the  balance.  The  bank  was  not  bound  to  take  par- 
tial payments,  or  less  than  the  whole,  and  might  have  pursued  the 
sureties  alone ;  but  this  part  payment  being  procured  to  be  made 
by  the  sureties,  cannot  be  a  discharge  to  them  of  any  unpaid  bal- 
ance. 

It  is  well-settled  law,  that  plaintiff  may  proceed  against  all  and 
every  of  the  defendants,  until  he  get  full  satisfaction.  Less  than 
debt  and  interest  cannot  be  a  satisfaction  of  a  legal  claim  secured 
by  judgment. 

Stopping  interest  at  the  return  day  of  the  process  on  which  sale 
of  J.  D.  Creigh's  property  was  made,  could  only  apply  to  a  judg- 
ment against  Creigh.  But  the  appropriation  in  this  case  was  not 
on  any  such  judgment.  The  bank  had  no  control  over  it.  The 
judgment  of  the  bank  against  John  D.  Creigh  was  not  reached ; 
no  part  of  it  was  paid,  or  could  be  paid  out  of  the  fund  in  court. 
It  was  the  fund  belonging  to  the  bail  that  was  applied  under  the 
assigned  mortgage ;  but  it  was  not  enough ;  and  the  bank  now 
claims  the  balance  off  them. 

The  bank  had  four  judgments,  each  covering  the  whole  claim. 
Their  judgment  against  Creigh,  the  principal,  altogether  failed. 
The  bail  paid  a  part  through  the  assigned  mortgage,  but  not  all. 
Under  what  plea  in  law  can  the  plaintiff  in  this  sci.  fa.  be  defeat- 
ed ?  Is  the  judgment  satisfied  ?  Under  what  plea  in  equity  can 
the  plaintiff  in  this  sci.  fa.  be  defeated  ?  Did  the  defendants  bail 
the  payment  of  the  whole  debt  and  interest,  or  only  a  part  ?  Could 
more  be  had  from  the  principal  ?  If  so,  it  was  the  duty  of  the  bail 
to  see  to  it.  Did  the  plaintiff  do,  or  omit  to  do  anything  by  rea- 
son of  which  the  whole  amount  of  debt  and  interest  was  not  col- 
lected from  the  principal  ?  We  have  a  legal  judgment  against  the 
defendant,  and  a  legal  claim  for  an  unpaid  balance ;  why  shall  we 
not  have  our  judgment  revived  ?  Whatever  judgments  may  have 
been  satisfied,  ours  was  not. 

Watts,  for  defendant  in  error. 

The  question  seems  to  be,  whether,  by  the  appropriation  of  the 
proceeds  of  the  sale  of  the  real  estate  of  John  D.  Creigh,  the  judg- 
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ment  of  the  bank  was  satisfied,  so  far  as  to  relieve  the  sureties 
from  further  liability,  or  entitle  the  bank  to  future  interest  ? 

The  broad  principle  is  clearly  settled,  that  in  all  judicial  sales 
of  real  estate,  for  the  payment  of  debts,  interest  ceases  upon  them 
at  the  return  day  of  the  process  or  authority  from  the  Orphans' 
Court,  upon  which  the  sale  is  made.  Ramsey's  Appeal,  (4  Watts 
73).  Now,  this  sale  was  made  by  judicial  process,  and  in  the  lan- 
guage of  the  special  verdict,  "  there  was  appropriated  to  the  said 
claim  of  the  Carlisle  Bank  as  follows : — $2164.58  being  the  whole 
amount  of  the  debt  and  interest  due  up  to  the  4th  of  November 
1839,  the  return  day  of  the  process  on  which  the  said  land  of  J.  D. 
Creigh  was  sold."  It  cannot  be  a  matter  of  any  consequence, 
why  the  court  appropriated  the  money  to  the  claim  of  the  bank — 
whether  it  was  by  virtue  of  the  lien  of  the  mortgage,  or  the  lien 
of  their  own  judgment.  It  is  sufficient  that  the  sureties  procured 
the  appropriation  to  be  made  to  the  bank,  and  that  the  bank 
received  the  money  in  pursuance  of  it.  The  hardship  of  the  case, 
if  there  be  any,  arises  out  of  the  delay  occasioned  by  the  entry  of 
an  appeal  never  prosecuted.  This  is  a  loss  which  always  arises 
in  such  cases,  and  it  would  seem  to  be  a  new  principle  to  esta- 
blish, that  because  the  bank  has  security  for  a  debt  covered  by  a 
sale  of  defendant's  property,  they  may  resort  to  the  property  and 
get  their  money,  and  then  resort  to  the  sureties  for  the  losses 
which  happen  in  consequence  of  the  law's  delay.  In  the  case  of 
Stewart  v.  Stacker,  (13  Serg.  fy  Rawle  205),  Chief  Justice  Tilghman 
says :  "  Interest  is  never  demandable  unless  money  is  unlawfully 
withheld ;"  and  in  the  case  of  Bcetim  v.  Buchanan,  (4  Watts  62), 
Judge  Rogers  refers  to  the  above  case  with  expressions  of  appro- 
bation :  and  it  will  be  perceived  by  a  reference  to  these  two  cases, 
and  that  of  Ramsey's  Appeal,  (4  Watts  73),  that  the  law  is,  "  when 
the  money  is  made  by  sale  of  the  property  and  in  the  hands  of 
the  officers  of  the  law,  that  the  debt  should  be  considered  as  paid, 
to  the  amount  of  the  money  raised  by  the  sale."  In  this  case  the 
money  raised  greatly  exceeded  the  claim  of  the  bank,  out  of  which 
they  consented  to  have  an  appropriation  in  their  favour  for  the  full 
amount  of  their  debt  and  interest.  If  the  bank  had  taken  the 
ground,  that  they  would  not  accept  an  appropriation  to  their 
judgment  upon  the  grounds  on  which  it  was  made,  there  would 
have  been  some  plausibility  in  the  argument  that  their  judgment 
was  not  reached  or  paid,  and  that  interest  continued  to  run  upon 
it ;  but  that  is  not  the  case.  They  did  accept,  and  the  sureties 
did  assent  to  a  surrender  of  their  claim  to  an  appropriation  in 
their  favour  on  the  mortgage.  If  there  had  been  no  appeal, 
clearly  there  would  have  remained  no  claim  of  the  Bank  upon  the 
sureties ;  and  why  should  the  delay  occasioned  by  the  appeal  be 
visited  with  evil  consequences  upon  them  ?  The  loss  of  interest 
under  such  circumstances  is  a  legal  consequence,  and  therefore 
damnum  absque  injuria. 
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But  independent  of  these  general  principles  and  authorities,  the 
71st  rule  of  the  court  is  conclusive  of  the  question. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defendants  being  bound  to  the  plaintiffs  for 
the  whole  debt,  could  be  discharged  from  it  only  by  payment  or 
release.  There  was  clearly  no  payment,  for  the  sum  received  fell 
short  of  the  debt.  Was  there  a  release,  or  anything  equivalent  ? 
It  seems  that  there  was  an  appropriation  of  a  sum  of  money  with 
the  consent  of  the  plaintiffs  as  well  as  of  the  defendants,  which, 
had  it  been  available  to  the  plaintiffs,  would  have  been  payment ; 
but  from  circumstances  not  under  the  control  of  either  party,  it 
was  not  available,  but  remained  locked  up  in  court.  Now,  why 
should  the  plaintiffs  bear  this  loss  ?  The  mere  appropriation  by 
a  debtor  of  a  fund  to  meet  his  creditor's  claim,  is  not  a  payment 
of  the  debt,  if,  without  the  act  or  default  of  the  creditor,  the  money 
does  not  come  into  his  hands,  though  such  appropriation  was  made 
by  his  consent.  His  right  to  be  paid  his  debt  still  continues. 
There  is  no  evidence  in  the  case  of  an  agreement  by  the  plaintiff 
to  accept  this  appropriation  in  full  of  his  claim,  or  to  substitute  it 
for  his  debt.  Nor  can  anything  more  be  inferred  from  the  facts 
than  an  understanding  that  the  debt  should  be  paid  in  full.  But 
it  was  not,  and  therefore  the  claim  remained.  The  rule  of  court 
does  not  afject  the  question.  It  only  regulates  the  period  up  to 
which  the  fund  raised  is  to  pay  interest :  it  does  not  pretend  to 
determine  what  amounts  to  satisfaction  of  the  creditor's  claim. 
In  our  opinion,  there  was  no  reason  why  the  defendants  should 
not  pay  the  balance  due.  The  judgment  of  the  court  below  is 
reversed,  and  agreeably  to  the  case  stated,  judgment  is  to  be 
entered  for  the  balance  due. 

Judgment  reversed. 


Karmane  against  Hoober. 

An  administrator  has  no  power  to  deliver  a  deed  executed  by  his  intestate  in 
his  lifetime,  in  pursuance  of  a  contract  for  the  sale  of  land ;  he  must  first  apply 
to  the  Orphans'  Court  for  leave  to  prove  the  contract  and  execute  and  deliver  a 
deed. 

ERROR  to  the  Common  Pleas  of  Clearfteld  county. 
Christian  Karmane,  administrator  of  John  Karmane,  deceased, 
against  George  Hoober. 

This  was  an  action  of  covenant  founded  upon  an  agreement, 

in. — w 
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dated  the  llth  of  February  1830,  by  which  John  Karmane  cove- 
nanted to  sell  and  convey,  in  fee  simple,  clear  of  encumbrances, 
to  George  Hoober,  a  tract  of  land;  in  consideration  of  which 
George  Hoober  covenanted  to  pay  $200  in  April  1830,  and  the 
balance  of  the  purchase  money  on  the  15th  of  April  1836 ;  the 
conveyance  to  be  made  when  the  whole  purchase  money  was  paid. 
The  $200  were  paid  according  to  the  contract,  and  this  suit  was 
brought  to  November  term  1840,  to  recover  the  balance  of  the 
purchase  money. 

The  intestate,  in  his  lifetime,  executed  a  conveyance  to  George 
Hoober  of  the  land  clear  of  encumbrances,  but  it  was  not  deliv- 
ered. After  his  death,  and  before  suit  brought,  the  present  plain- 
tiff tendered  this  deed  to  the  defendant ;  and  the  question  arose, 
whether  this  was  such  a  tender  of  title  as  would  enable  the  plain- 
tiff to  recover  the  purchase  money. 

Woodburn,  President,  instructed  the  jury  that  the  delivery  of 
the  deed  in  the  life  of  the  intestate  was  as  essential  to  its  validity 
as  the  tender  of  it  before  suit  brought  was  essential  to  the  plain- 
tiff's right  of  action.  That  the  administrator  could  have  no  power 
to  deliver  a  deed  unless  it  were  given  him  by  the  Orphans'  Court; 
and  directed  a  verdict  for  defendant. 

Wallace,  for  plaintiff  in  error,  cited  5  Watts  514;  1  Serg.  4* 
Rawle72;  1  Cox  66;  2  Thos.  Coke  277;  4  Watts  471,  305;  9 
Con.  Ex.  Chan.  Rep.  155;  9  Mass.  307;  4  Whart.  387. 

Smith,  for  defendant  in  error,  cited  4  Watts  383 ;  4  Watts  43 ;  1 
Watts  4*  Serg.  480 ;  2  Watts  fy  Serg.  227. 

PER  Cum  AM. — The  cause  was  put  to  the  jury  on  its  true  ground. 
It  will  not  be  said  the  purchaser  was  bound  to  pay  for  the  land 
before  he  had  a  title  for  it ;  and  how  was  he  to  get  it  ?  Not  by 
tendering  the  deed  prepared  by  the  plaintiff's  intestate,  which,  for 
want  of  delivery,  passed  nothing  in  his  lifetime,  and  which  his 
personal  representative  had  no  power  to  complete  after  his  death. 
The  plaintiff  had  it  in  his  power  to  make  a  title  by  proving  the 
contract  according  to  the  provisions  of  the  Act  of  Assembly ;  and 
this  he  was  bound  to  do  before  he  demanded  the  purchase  money. 

Judgment  affirmed. 
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Sherk  against  Endress. 

A  contract,  which  is  fraudulent  as  to  creditors,  by  reason  of  the  Statute  of  13 
Elizabeth,  is  binding  upon  the  parties  themselves,  and  the  one  may  use  it  against 
the  other  for  any  purpose  whatever. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

John  Endress,  assignee  of  Michael  Spang,  against  the  adminis- 
trators of  Samuel  Sherk,  deceased. 

This  was  an  action  of  debt  upon  a  bond  conditioned  for  the 
payment  of  $1900,  and  a  sealed  note  for  the  payment  of  81000. 

The  defendants  pleaded  specially,  that  before  the  date  of  the 
assignment  of  the  bond  and  note  by  Spang  to  Endress,  Spang  was 
indebted  to  Sherk,  by  judgment,  for  86000;  by  bond  for  81000; 
and  by  a  sealed  note  for  8400.  The  plaintiff  replied  specially  to 
these  pleas,  that  the  said  judgment,  bond,  and  note  were  given 
and  obtained  for  the  purpose  of  delaying,  hindering,  and  defraud- 
ing the  creditors  of  Michael  Spang,  and  were  without  considera- 
tion. The  defendants  demurred  to  the  replication.  The  court 
overruled  the  demurrer,  and  gave  judgment  for  the  plaintiff. 

L.  Kline  and  Pearson,  for  plaintiffs  in  error,  argued  that  although 
the  contract  was  fraudulent  and  void  as  to  creditors,  it  was  bind- 
ing upon  the  parties  to  it.  13  Serg.  $  Rawle  224. 

G.  Kline  and  Weidman,  for  defendant  in  error.  The  demurrer 
admits  the  facts  set  forth  in  the  plaintiffs'  replication  that  the  con- 
tract was  without  consideration  and  fraudulent,  and  therefore 
could  not  be  made  available  to  defeat  the  plaintiffs'  recovery. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Only  one  point  in  this  long  assignment  of  errors 
is  worthy  of  particular  consideration ;  but  it  is  a  fatal  one.  The 
effect  of  the  bond  and  judgment  pleaded  as  a  set-off,  and  explained 
by  the  agreement  which  accompanied  it  to  be  in  trust  for  partic- 
ular persons,  was  to  delay  the  general  creditors,  and  it  was  un- 
doubtedly fraudulent  in  regard  to  them ;  but  it  was  binding  and 
perfectly  fair  between  the  parties  to  it.  Such  is  the  fundamental 
principle  of  the  13  Elizabeth,  which  was  enacted  to  protect  cred- 
itors, and  which,  when  these  are  not  seeking  the  benefit  of  it, 
leaves  the  contract  as  it  was  at  the  common  law.  Now  the  judge 
who  tried  the  cause  was  of  opinion  that  the  common  law  leaves 
the  contract  in  force  between  the  parties  only,  by  protecting  them 
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reciprocally  from  evidence  of  the  fraud ;  but  that  when  one  of 
them  sets  it  up  himself,  or  the  fact  inadvertently  comes  out  in  the 
pleadings,  the  contract  becomes  void  between  the  parties  for  pur- 
poses of  offence  or  defence,  either  for  the  fraud  meditated  against 
the  statute,  or  for  original  want  of  consideration  by  the  common 
law. 

But  the  statute  does  not  operate  in  a  contest  betwixt  the  actors 
themselves,  on  what  it  declares  to  be  fraud  only  in  its  relation  to 
third  persons ;  for  in  any  other  aspect  there  is  no  fraud  whatever, 
and  it  is  unimportant  whether  the  contract  is  used  to  found  a 
claim  betwixt  the  parties  to  it,  or  to  rebut  one ;  it  is  free  from 
taint  in  regard  to  them,  and  the  one  may  use  it  against  the  other 
for  any  purpose  whatever.  The  reason  why  a  contract  void  against 
creditors  may  be  set  up  against  either  of  the  parties  to  it,  is  not 
because  he  shall  not  be  allowed  to  defeat  it  by  showing  his  own 
criminality,  but  because  there  is  no  criminality  to  be  shown.  It 
is  a  trite  remark  that  though  a  contract  within  the  purview  of  the 
statute  is  no  contract  at  all  against  the  interests  intended  to  be 
defrauded,  yet  it  is  a  contract  in  respect  to  everything  else; 
and  it  consequently  must  have  all  the  effect  of  one  betwixt  the 
parties  to  it.  The  fraud  which  is  declared  to  be  so  by  the  statute, 
is  legal  and  not  actual ;  but  the  principle  I  have  indicated  arises 
from  no  provision  of  the  statue ;  for  a  contract  infected  with  ac- 
tual fraud  against  a  third  person  not  a  creditor,  is  by  the  policy 
of  the  law  enforceable  even  in  equity  between  those  who  intended 
to  perpetrate  the  act. 

If  the  bond  and  judgment  then  are  not  void  by  the  statute,  why 
should  they  be  void  independently  of  it  ?  A  valuable  considera- 
tion is  doubtless  essential  to  a  conveyance  of  land  to  trustees  for 
payment  of  debts,  who  happen  not  to  be  creditors,  because  a  con- 
sideration is  necessary  to  raise  a  use ;  neither  would  the  destina- 
tion of  the  property  to  payment  of  debts,  be  alone  sufficient  to 
support  an  actionable  promise,  because  it  would  neither  be  a  ben- 
efit nor  a  prejudice  to  either  of  the  parties.  These  considerations 
are  independent  of  the  statute  of  Elizabeth,  for  the  first  springs 
from  the  statute  of  uses,  and  the  second  from  the  common  law, 
as  may  be  seen  in  Roberts  on  Fraudulent  Conveyances  429,  and 
Twelves  v.  Williams,  (3  Whart.  492).  It  is  true  that  in  a  contest 
with  creditors,  want  of  consideration  for  a  conveyance  or  assign- 
ment has  been  held  conclusive  evidence  of  fraud ;  but  here  we 
have  no  such  contest,  and  consequently  nothing  to  do  with  the 
statute.  It  is  admitted  that  the  bond  and  judgment  would  be 
collusive  by  its  terms  if  brought  within  the  sphere  of  its  action : 
but  between  the  parties  to  the  transaction,  who  are  also  the  par- 
ties to  the  present  suit,  the  question  would  be,  were  not  the  obligee 
himself  a  creditor,  what  effect  has  want  of  consideration  by  the 
common  law,  in  regard  to  a  bond  or  a  judgment?  Certainly  none 
to  destroy  the  conclusiveness  of  the  seal,  or  of  the  recovery.  A 
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voluntary  bond,  as  this  was,  is,  both  in  equity  and  at  law,  a  gift 
of  the  money ;  and  who  ever  heard  of  a  judgment,  unsatisfied  and 
unrever-sed,  being  void  for  want  of  consideration?  When  the 
money  secured  by  this  transaction  is  recovered,  the  defendant  may 
be  compelled  to  distribute  it  among  the  persons  entitled  to  it  by 
the  agreement.  He  is  a  trustee  for  the  benefit  of  himself  and 
others,  and  is  not  bound  to  advance  the  money  in  the  first  instance 
to  entitle  him  to  receive  it  in  the  second. 

If  this  cause  should  be  put  before  another  jury,  I  hope  it  will 
be  on  the  general  issue  instead  of  the  present  mass  of  insensible 
pleadings  which  presents  no  resulting  issues.  The  Act  of  Assem- 
bly directs  set-off  to  be  given  in  evidence  under  the  plea  of  pay- 
ment ;  yet  here  there  were  four  special  pleas  in  bar,  and  six  repli- 
cations, though  the  statute  does  not  allow  a  plaintiff  to  reply  dou- 
ble ;  all  this,  too,  without  a  joinder  in  issue  on  any  one  fact  or 
circumstance  in  the  cause.  But  that  is  not  all.  At  the  trial,  the 
plaintiff  went  on,  under  notice  of  special  matter,  to  make  out  his 
case  on  original  grounds,  and  the  defendant  to  make  out  his  set- 
off,  as  if  nothing  had  been  admitted,  or  as  if  the  controversy  had 
not  been  narrowed  to  any  particular  point.  What  is  the  value 
of  special  pleading  if  it  be  thrown  aside  at  the  trial,  as  it  was 
here?  Or  what  is  it  in  any  case?  It  certainly  tends,  when  regu- 
larly conducted  and  followed  up,  to  shorten  the  trial  by  disposing 
of  all  but  the  contested  facts  beforehand ;  but  it  is  doubtful  whe- 
ther this  advantage  is  not  more  than  balanced  by  the  risk,  which 
there  is,  even  in  the  hands  of  the  most  skilful,  of  being  entrapped 
into  admissions  prejudicial  to  the  justice  of  the  cause.  With  us, 
where  there  is  not  a  class  of  the  profession  to  prepare  the  pleadings, 
and  where  a  competent  share  of  skill  in  that  branch  of  the  business 
is  seldom  found,  special  pleading  is  attended  with  all  the  risk  inci- 
dent to  it  elsewhere,  without  its  correspondent  despatch.  Policy 
would  seem  to  require  that  it  be  abolished  in  all  cases ;  and  that 
the  general  issue,  with  notice  of  special  matter,  be  substituted  for 
it,  as  less  cumbrous  and  better  suited  to  the  habits  of  the  bar. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Rehrer  against  Zeigler. 

In  a  scire  facias  upon  a  mechanic's  lien,  the  book-entries  of  the  lumber  fur- 
nished, although  kept  in  ledger  form,  accompanied  by  parol  proof  that  the  entries 
were  fairly  made,  and  the  lumber  was  delivered,  are  competent  evidence  to  go  to 
the  jury. 

The  time  when  the  materials  were  furnished  or  the  work  was  done,  is  essen- 
tial to  the  validity  of  a  mechanic's  lien  filed.  If  the  year  be  omitted  in  which 
the  lumber  was  sold  and  delivered,  there  can  be  no  recovery  in  a  scire  facias  upon 
the  lien. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Jacob  Zeigler  against  Thomas  J.  Rehrer,  owner,  and  John  Bre- 
nizer,  contractor.  Scire  facias  on  a  mechanic's  lien. 

The  claim  filed  in  this  case  was  for  lumber  furnished  for  a 
house,  the  items  of  which  were  all  set  out,  with  the  month  and 
day  of  the  month  when  each  was  delivered,  but  not  the  year. 

The  plaintiff  called  a  witness,  who  proved  that  the  lumber  was 
delivered  in  the  year  1840,  as  entered  in  the  book  by  him,  and  the 
book  was  produced,  which  was  kept  in  ledger  form,  and  offered  in 
evidence :  the  defendant  objected  to  it,  but  the  court  overruled  the 
objection,  and  sealed  a  bill  of  exception. 

The  court  charged  the  jury  that  the  omission  in  the  claim  filed 
of  the  year  in  which  the  lumber  was  furnished,  might  be  supplied 
by  proof. 

Herman  Jllricks,  for  plaintiff  in  error,  referred  to  the  Act  of 
16th  of  June  1836,  to  show  that  the  necessity  for  setting  out  the 
date  of  the  sale  and  delivery  of  materials,  in  the  claim  filed,  was 
imperative,  and  the  want  of  it  was  fatal  to  the  plaintiff's  right  of 
recovery. 

Harris,  contra,  argued  that  the  provision  of  the  statute  on  the 
subject  of  the  date  was  but  directory,  and  the  omission  might  be 
supplied  by  proof,  and  would  be  cured  by  the  verdict.  3  Chit. 
Prac.  71;  1  Burrows  330:  1  H.  Black.  77;  9  Law  Lib.  54;  1 
Watts  4-  Serg.  240 ;  16  Serg.  $  Rawle  56. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — By  the  Act  of  the  16th  of  June  1836,  every  build- 
ing in  certain  counties  therein  specified,  is  subjected  to  a  lien,  for 
the  payment  of  all  debts  contracted  for  work  done,  or  the  mate- 
rials furnished,  for  or  about  their  erection  or  construction.  The 
evidence  of  the  work  done,  or  the  materials  furnished,  is  not  pre- 
scribed by  the  Act,  but  the  proof  to  entitle  the  party  to  his  lien 


May  1842.]  OF  PENNSYLVANIA. 

[Rehrer  v.  Zeigler.] 

is  left  as  at  common  law.  There  was,  therefore,  nothing  wrong 
in  admitting  the  book,  although  in  ledger  form,  in  evidence,  with 
the  parol  proof,  and  leaving  the  whole  as  a  question  of  fact  to  be 
decided  by  the  jury.  It  was  competent  to  supply  the  omission  in 
naming  the  day  the  materials  were  furnished,  by  other  evidence. 
But  there  is  a  substantial  defect  in  filing  the  claim.  The  llth 
section  directs,  that  every  person  entitled  to  a  lien  shall  file  a 
claim  or  statement  of  his  demand  in  the  office  of  the  prothonotary 
of  the  county  in  which  the  building  may  be  situated.  And  the 
12th  section,  which  is  imperative,  directs,  among  other  things, 
that  every  claim  must  set  forth  the  time  when  the  materials  were 
furnished,  or  the  work  was  done.  The  requirements  of  the  Act 
in  the  12th  section,  which  are  by  no  means  unreasonable,  must  be 
substantially,  if  not  literally  complied  with.  The  claim  here  filed 
is  substantially  deficient,  in  omitting  to  state  when  the  materials 
were  furnished.  The  time  must  be  stated,  and  the  other  require- 
ments of  the  Act  observed ;  for  these  were  intended  to  protect  the 
owner  from  collusion  or  mistake,  by  which  his  interests  may  be 
affected,  and  against  which  it  is  almost  impossible  for  him,  in 
many  instances,  to  guard  himself.  If  we  dispense  with  a  state- 
ment of  the  time,  we  shall  hereafter  be  compelled  to  dispense  with 
other  directions  of  the  Act,  when  at  length  the  owner  will  be  left 
without  any  protection  whatever. 

Judgment  reversed. 


Umbehauer  against  Aulenbaugh. 

A  sheriff  has  no  power  to  impose  conditions  of  sale  by  which  the  estate  sold 
shall  be  encumbered  in  the  hands  of  the  purchaser ;  and  although  a  sale  and  con- 
veyance be  made  of  land  by  the  sheriff  subject  to  terms  imposed  by  him,  they  are 
not  obligatory  upon  the  purchaser. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Daniel  Umbehauer  and  Henry  Umbehauer  against  Andrew 
Aulenbaugh.  Ejectment.  For  the  former  report  of  this  case  see 
8  Watts  48.  The  facts  upon  this  trial  were  precisely  the  same ;  and 
it  was  brought  up  for  the  purpose  of  getting  this  court  to  review 
their  former  decision,  and  was  again  argued  by 

Filbert,  for  plaintiff  in  error. 
Smith,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — This  case  is  presented  to  us  in  precisely  the  same 
form  that  it  was  when  here  on  a  former  writ  of  error.  8  Watts 
48).  No  new  question  has  been  raised,  and  we  are  clearly  of 
opinion  that  the  plaintiffs  have  shown  no  such  title  as  will  enable 
them  to  recover  the  possession  of  the  land,  with  a  view  to  enforce 
payment  of  the  money  claimed  by  them  from  the  defendants,  as 
the  tenants  of  the  land  in  question.  In  the  first  place,  it  may  be 
observed,  that  no  evidence  appears  to  have  been  given  in  the 
cause,  which  goes  to  show  that  the  money  demanded  by  the  plain- 
tiffs, was  due  to  them  from  Peter  Umbehauer,  as  part  of  the  con- 
sideration money  for  which  they  conveyed  their  interest  in  the 
land  to  him.  By  the  deed  of  the  plaintiffs,  conveying  the  land  in 
question  to  Peter  Umbehauer,  the  whole  of  the  consideration 
money  therein  mentioned,  appears  to  have  been  paid  before  the 
execution  of  the  deed.  This,  it  is  true,  is  only  prima  facie  evi- 
dence of  its  having  been  paid,  and  was  therefore  liable  to  be 
repelled  by  other  evidence ;  but  no  such  evidence  appears  to  have 
been  given.  Supposing,  however,  that  it  had,  what  would  have 
been  the  effect  of  it  1  Surely  it  cannot  be  argued  with  success, 
that  it  would  have  entitled  the  plaintiffs  to  be  paid  their  claim  in 
preference  to  the  creditors  of  Peter,  who,  by  virtue  of  their  judg- 
ments against  him,  had  acquired  Hens  for  the  amount  of  their 
respective  claims  upon  the  land.  To  permit  the  plaintiffs  to  claim 
a  preference  in  such  case,  would  be  permitting  them  to  practise  a 
fraud  upon  the  judgment  creditors ;  because  the  plaintiffs,  having 
conveyed  absolutely  all  their  right,  title  and  interest  in  the  land 
to  Peter,  without  any  qualification  or  condition  whatever,  and 
without  taking  any  thing  from  him,  and  placing  it  on  record,  to 
show  that  he  was  indebted  to  them  for  the  consideration  money 
of  the  land,  or  any  portion  thereof,  enabled  Peter  to  hold  himself 
out  to  the  world,  as  the  unencumbered  owner  of  all  the  interest 
that  did  belong  to  them  in  the  land,  and  thereby  to  gain  credit, 
upon  the  faith  of  his  being  so,  with  those  who  recovered  judg- 
ments against  him.  And  here  it  would  seem  that  Peter  did  gain 
credit,  even  exceeding  the  whole  value  of  the  interest  conveyed  to 
him,  by  the  plaintiffs,  in  the  land ;  for  the  money  arising  from  the 
sale  made  of  it  by  the  sheriff,  did  not  satisfy  the  amount  of  the 
debt  coming  to  the  plaintiffs  in  the  execution,  under  which  it  was 
sold,  by  $400  and  upwards ;  and  besides  this,  it  is  said  there  were 
other  judgments  against  Peter,  which  bound  the  land.  Now,  it  is 
probable  that  the  land  would  have  brought  $400  or  $500  more 
than  it  did,  if  it  had  not  been  for  the  highly  improper  conduct  of 
the  sheriff,  in  selling  it  subject  to  claims,  the  validity  of  which  it 
was  not  his  province  to  judge  of,  and  upon  which  he  was  doubt- 
less wholly  incompetent  to  decide.  It  was  certainly  a  great  error 
on  the  part  of  the  sheriff  to  clog  his  sale  with  claims  that  he  had 
no  concern  with  whatever ;  and  such,  if  they  existed  at  all,  as  the 
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purchaser  ought  to  have  been  left  to  decide  on  for  himself,  without 
the  interposition  of  the  sheriff.  The  conduct  of  the  latter,  in  this 
case,  no  doubt  produced  a  loss  to  the  creditors  of  Peter  Umbehauer, 
which  goes  to  show  the  impropriety  of  such  interference  on  the 
part  of  the  sheriff,  in  a  way  that  cannot  be  repelled  or  justified. 
The  widow,  had  she  continued  to  live  after  the  sheriff's  sale, 
might,  perhaps,  have  had  a  claim  upon  the  land,  which  she  could 
have  enforced  against  the  purchaser,  as  it  does  not  appear  that 
she  ever  parted  with  her  right  to  it  under  the  intestate  Act.  But 
it  does  not  follow,  that  because  she  might  have  had  such  claim, 
the  plaintiffs  here,  as  heirs  of  the  same  intestate,  must  also  have 
claims  that  may  be  enforced ;  for  either,  without  the  other,  could 
release  or  dispose  of  the  claims  which  they  originally  derived  from 
the  intestate  to  the  land ;  and  in  this  case  it  appears  that  the  plain- 
tiffs did  dispose  of  all  their  right  in  it  to  their  brother,  Peter 
Umbehauer,  as  whose  estate  it  was  taken  in  execution  and  sold 
to  the  defendants,  whereby  they  became  invested  with  all  the 
right  which  the  plaintiffs  ever  had  thereto. 

Judgment  affirmed. 


Bishop  against  Reed. 

A  plaintiff  in  ejectment  cannot  recover  upon  a  legal  title  obtained  from  the 
defendant,  in  pursuance  of  a  contract,  the  consideration  of  which  had  entirely 
failed ;  and  which,  if  the  title  had  not  been  actually  made,  it  would  have  been 
against  common  justice  to  enforce. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

William  S.  Bishop  against  William  Reed,  Rody  M'Gee,  Calvin 
Holmes,  and  Sarah  M'Nutt.  This  was  an  action  of  ejectment 
fora  lot  and  two  houses  in  the  town  of  Millersburg,  which  the 
plaintiff  claimed  by  virtue  of  a  deed  from  Reed  and  M'Gee, 
(the  other  defendants  were  tenants),  dated  the  9th  of  July  1840 
—  consideration  $850.  It  was  acknowledged  on  the  day  it  bore 
date  by  both  Reed  and  M'Gee,  and  left  with  the  scrivener,  who 
was  also  a  justice  of  the  peace,  to  be  taken  by  him  to  obtain 
the  signatures  and  acknowledgment  of  the  wives  of  the  grantors; 
who  executed  and  delivered  the  deed,  but  at  what  date  was  not 
certain.  Reed  set  out  for  Erie  about  the  20th  of  July,  and  the 
acknowledgments  were  taken  after  that  and  before  his  return, 
which  was  on  the  3d  of  August.  The  deed  was  never  recorded. 
The  defendants  offered  and  proved  that  Bishop  and  A.  C.  Ramsey 
had  taken  a  contract  to  construct  two  locks,  Nos.  70  and  71,  being 
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the  outlet  locks  from  the  Erie  canal  into  Lake  Erie.  Their  con- 
tract was  dated  the  20th  of  April  1840 ;  but  at  the  foot,  above  the 
signatures,  was  written — "  This  contract  not  to  be  binding  on  the 
commonwealth  until  approved  by  the  board  of  canal  commission- 
ers." It  was  approved  about  the  13th  of  June.  It  contained  the 
following  clauses :  "  The  contractors  do  further  agree,  that  they 
will  not  re-let  or  transfer  said  contract  or  any  part  thereof,  to  any 
other  person  or  persons  whatever ;  and  that  they  will  personally 
superintend  the  work  during  its  progress."  '*  It  is  further  agreed 
between  the  said  parties,  that  in  case  the  work  upon  this  section 
shall  not  be  commenced  within  40  days  from  this  date,  or  if  at 
any  subsequent  period  the  said  contractors  should  in  the  opinion 
of  the  superintendent  or  engineer  refuse  or  neglect  to  prosecute 
the  contract,  &c.  &c.,  or  shall  sub-contract  or  re-let  said  lock  or 
lock  section  or  any  part  thereof,  or  shall  not  give  personal  superin- 
tendence to  the  work,  the  said  engineer  shall  have  power,  with 
the  consent  of  one  of  the  canal  commissioners,  to  determine  that 
this  contract  has  been  abandoned,  and  such  determination  shall 
put  an  end  to  his  contract,  &c.  And  the  superintendent  may  im- 
mediately proceed  to  dispose  thereof  in  the  same  manner  as  if  it 
had  never  existed." 

A.  C.  Ramsey,  the  partner  of  Bishop,  had  been  written  to  by 
the  superintendent,  urging  him  to  come  on  and  make  some  satis- 
factory arrangement,  but  telling  him  he  had  taken  the  contract 
too  low — instead  of  which  he  sold  his  share  in  the  contract  to  a 
man  called  Martin.  The  engineer  had  also  written  to  Bishop. 
Bishop  knew  that  Ramsey  had  sold  to  Martin.  On  the  8th  of 
July  he  was  told  that  it  was  said  at  Erie  his  contract  would  be 
at  an  end  unless  he  came  soon.  On  the  9th  he  closed  his  bargain 
with  Reed  and  M'Gee,  assigned  his  contract,  and  got  their  deed 
for  the  two  lots  and  their  note  for  $150,  making  together  $1000, 
the  price  they  were  to  pay  for  the  contract.  The  scrivener  says : 
"  It  was  stated  they  were  to  get  the  work  on  the  contracts ;  the 
matter  was  arranged  before  they  came  to  my  office.  I  understood 
the  contract  was  going  on."  Another  witness,  one  of  those  chosen 
to  fix  a  price  on  the  house,  says :  "  Bishop  said  he  would  insure 
them  to  get  the  locks."  An  engineer  in  another  part  of  the  state 
mentioned  to  the  parties  the  clause  against  selling  or  assigning 
contracts.  Bishop  said,  "  it  had  been  customary,  there  would  be 
not  much  doubt  about  their  getting  it."  This  was  about  the  time 
the  assignment  was  made.  This  witness  also  proved,  that  "  about 
ten  days  after  this,  M'Gee  started  to  Erie,  in  as  short  a  time  as  a 
man  could  prepare  for  such  a  job.'  When  M'Gee  got  to  Erie,  he 
found  the  contract  had  been  declared  abandoned,  and  was  adver- 
tised to  be  re-let  on  the  4th  of  August ;  and  he  sent  a  man  with  a 
letter  for  Bishop,  who  went  to  Erie,  and  again  to  see  the  canal 
commissioners  at  Lancaster,  but  could  not  get  the  contract  back. 
It  was  also  proved  that  after  this  Bishop  said  it  was  a  hard  case: 
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he  thought  they  would  have  got  the  work,  and  he  thought  he 
would  give  back  the  property,  and  did  give  up  the  note  for  $150. 

All  the  evidence  proving  fully  these  facts,  was  objected  to,  but 
admitted,  and  was  to  -be  considered  as  if  a  bill  of  exceptions  to 
each,  except  the  scrivener,  who  in  fact  proved  the  substance  of 
the  whole  case ;  but  others  the  same  facts  more  precisely  and  spe- 
cifically. 

The  court  below  (Parsons  president)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  and  so  instructed  the  jury. 

M'Cormick,  for  plaintiff  in  error.  The  plaintiff  does  not  ask 
the  aid  of  the  court  to  enforce  the  performance  of  the  contract, 
that  is  already  executed ;  but  he  demands  the  fruit  of  a  legal  title. 

1  Story's  Eq.  413 ;  11  Mass.  375.     There  was  no  fraud,  no  conceal- 
ment ;  the  parties  acted  and  bargained  about  a  doubtful  contin- 
gency, and  the  defendants  agreed  to  take  the  risk.     It  is  no  argu- 
ment against  the  plaintiff's  title,  that  subsequent  events  deprived 
the  defendants  of  the  benefit  of  the  contract  assigned  to  them ;  it 
might  as  well  be  urged  as  a  defence  that  it  was  occasioned  by 
flood  or  fire.     4  Rawle  370 ;  5  Johns.  33.     But  it  is  said  that  the 
assignment  of  the  contract  was  forbidden :  as  to  this,  the  parties 
were  in  pari  delicto,  and  the  defendant  cannot  avail  himself  of  it. 

2  Kent  467 ;  1  Serg.  fy  Rawle  42 ;  1  Binn.  519 ;  Shep.  Touch.  223 ; 
4  Kent  465 ;  2  Paige  84 ;  2  Penn.  Rep.  1 12. 

- 

Hamilton  Jttricks,  and  Johnson,  (attorney-general),  contra.  The 
plaintiff  agreed  to  assign  his  right  to  the  contract  to  the  defend- 
ants ;  this  agreement  was  made  in  the  common  mistake  of  the 
parties ;  it  was  not  the  subject  of  assignment,  and  therefore  the 
consideration  of  the  contract  entirely  failed.  And  although  the 
deed  was  made  and  delivered,  under  such  circumstances  Chancery 
would  decree  a  reconveyance.  2  Binn.  133;  1  Story's  Eq.  419; 
1  Con.  En.  Ch.  Rep.  223;  3  Serg.  #  Rawle  331;  3  Watts  32; 
8  Watts  492 ;  9  Serg.  fy  Rawle  80 ;  Pow.  on  Con.  122. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  exception  to  admitting  the  evidence  was  not 
urged  here.  In  the  country  from  which  our  ancestors  came,  and 
from  which  we  took  the  substratum  of  our  jurisprudence,  it  was 
once  the  law,  and  to  a  certain  extent  is  yet,  that  a  deed  or  writing 
under  seal  proved  a  consideration ;  and  nothing  could  be  averred 
against  this.  This  in  a  court  of  law ;  but  after  a  judgment  in  a 
court  of  law,  the  defendant  could  go  to  the  other  end  of  West- 
minster Hall,  and  on  making  out  a  case  of  fraud,  want  of  consi- 
deration, &c.,  could  obtain  a  perpetual  injunction  against  any 
execution  of  the  judgment  at  law ;  or  if  the  recovery  was  of  land 
in  ejectment,  he  might  be  quieted  in  the  possession,  and  compel 
the  plaintiff  to  deliver  up  his  deed  to  be  cancelled.  The  system 
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and  principles  of  the  equity  courts  are  very  complete.  Fraud  in 
both  courts,  if  by  their  practice  it  can  be  reached,  vitiates  every 
contract ;  but  in  many  cases  relief  is  only  to  be  had  in  Chancery. 
It  investigates  and  relieves  against  misrepresentation,  against  con- 
tracts obtained  by  reason  of  any  undue  advantage — of  the  breach 
of  confidence,  of  mistake  under  which  one  party  laboured,  and 
against  contracts  which  could  never  have  been  made,  unless  both 
parties  had  been  greatly  mistaken ;  or,  in  other  words,  against 
contracts  honestly  made  on  a  mistake  of  one  or  both,  and  which, 
on  discovering  the  whole  facts,  it  is  against  common  justice  to 
attempt  to  enforce.  The  law  and  the  cases  on  this  subject,  are 
collected  with  skill  and  diligence  by  Judge  Story,  in  his  Treatise 
on  Equity,  and  will  be  found  from  page  127  to  149. 

I  have  stated  the  course  of  proceeding  in  countries  where  there 
are  distinct  courts  of  law  and  equity,  to  show  that  decisions  in  a 
court  of  law  in  those  countries  do  not  show  what  is  the  event  of  a 
cause  in  which  one  party  produces  a  formal  deed  and  the  other 
seeks  to  avoid  it  by  proving  actual  or  legal  fraud,  imposition,  mis- 
take, undue  advantage,  or  want  of  consideration.  In  this  state 
the  same  court  disposes  of  the  whole  case,  and  the  result  of  a  trial 
is  the  same  as  that  of  a  suit  in  both  courts  in  other  countries. 
The  rules  as  to  parol  evidence  applied  to  written  documents,  have 
no  application  to  cases  in  which  relief  is  sought  by  proving  any 
of  the  matters  in  equity  above  stated.  Fraud,  imposition,  mis- 
take, or  total  failure  of  consideration,  must  be  proved  by  parol 
wholly  or  partly,  or  remain  undetected. 

I  do  not  know  how  it  happened,  but  it  did  happen  that  in  the 
Common  Pleas  this  cause  was  discussed  by  both  parties  as  a  con- 
tract prohibited  by  Act  of  Assembly.  It  was  conceded  here  that 
there  is  no  Act  of  Assembly  on  the  subject ;  the  form  of  the  con- 
tracts is  that  adopted  by  the  canal  commissioners,  and  agreed  to 
and  sanctioned  by  the  hands  and  seals  of  the  parties ;  and  it  was 
proved  by  one  of  the  canal  commissioners,  that  although  formerly 
underletting  was  permitted,  the  clause  against  assigning  was  in 
1840  and  since  rigidly  enforced.  In  this  court  the  argument  was 
on  much  broader  ground.  The  contract  was  here  attacked  as  void 
on  many  grounds — fraud,  misrepresentation,  concealment  of  the 
facts  that  Ramsey  and  Bishop  had  been  urged  to  come  on  to  com- 
mence the  work,  and  the  total  mistake  of  both  parties,  or  at  least 
of  Reed  and  M'Gee,  that  the  contract  had  been  declared  aban- 
doned. 

There  has  been  much  written  and  more  said  as  to  whether  a 
mistake  of  law  will  be  ground  for  rescinding  a  contract.  I  have 
never  known  a  case  in  which  there  were  not  other  circumstances 
than  mistake  of  law  brought  to  the  consideration  of  the  court. 
Chancellor  Kent  supports  the  doctrine,  but  confines  it  to  cases  in 
which  there  is  a  full  knowledge  of  all  the  facts  and  circumstances. 
6  Johns.  Ch.  169,  170.  Judge  Story  seems  to  support  the  naked 
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proposition,  but  says  equity  will  relieve  where  there  is  an  admix- 
ture of  other  ingredients  going  to  establish  misrepresentation,  im- 
position, undue  confidence,  undue  influence,  mental  imbecility,  or 
that  sort  of  surprise  which  equity  uniformly  regards  as  a  just 
foundation  for  relief.  1  Story  132,  3.  Modern  cases  seem  to 
carry  the  exception  further,  to  cases  in  which  a  person  has  been 
induced  to  give  up  a  portion  of  his  undisputed  property  and  gets 
nothing  in  return.  1  Sim.  fy  Stewart  555,  and  cases  cited  1  Story 
139,  as  to  mistake.  Where  parties  have  presupposed  some  facts 
or  rights  to  exist  as  the  basis  of  their  proceeding,  which  in  truth 
did  not  exist,  such  contracts  made  in  mutual  error,  under  circum- 
stances material  to  their  character  and  consequences,  seem  on 
general  principles  invalid.  1  Story  149,  and  notes.  Lord  Hard- 
wicke,  in  Chesterfield  v.  Jansen,  arranges  among  contracts  which 
will  be  relieved  against,  such  bargains  as  no  man  in  his  senses 
and  not  under  delusion,  would  make  on  one  hand,  and  no  honest 
and  fair  man  would  accept  on  the  other  hand. 

The  case  of  Quick  v.  Stuyvesant,  (2  Paige  84),  is  full  to  the 
principle  contended  for  by  the  defendants  in  this  case.  Parties 
had  agreed  and  mutually  conveyed  to  each  other  certain  parcels 
of  land,  intending  to  lay  it  out  in  lots  and  streets,  on  what  is  now 
part  of  New  York.  In  1807  the  legislature  directed  streets  to  be 
laid  out  in  a  manner  entirely  different  from  that  proposed.  The 
chancellor  directed  reconveyances.  "  In  all  matters  whatever," 
says  he,  "  as  well  as  matters  of  law,  the  end  is  the  capital  circum- 
stance, and  the  means  are  regarded  so  far  only  as  they  contribute 
to  that  end.  When  a  deed  or  obligation  is  sought  to  be  made 
effectual  in  an  event  which  is  unexpected  to  both  parties,  a  Court 
of  Equity  denies  its  authority.  The  party  seeking  to  enforce  it 
is  unjust  and  inequitable  in  his  demand,  and  this  furnishes  a  valid 
objection  to  the  adverse  party.  Where,  from  the  defect  of  the 
common  law,  want  of  foresight  pf  the  parties,  or  mistake,  or  acci- 
dent, there  would  be  a  failure  of  justice,  it  is  the  duty  of  this 
court  to  interfere  and  supply  the  defect  or  furnish  the  remedy." 

In  this  state  we  do  not  turn  a  party  round  to  another  court  to 
obtain  what  plain  and  natural  equity  requires ;  and  we  say,  on 
the  facts  adduced  in  this  cause,  admitting  them  to  be  as  the 
plaintiff  alleges,  the  judgment  in  the  court  below  is  affirmed. 

Judgment  affirmed. 
m.  —  34  i 
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Geiger  against  Cook. 

In  an  action  of  debt  upon  a  sealed  note  it  is  competent  for  the  defendant  to 
prove  that  it  was  given  for  the  balance  due  upon  another  note,  for  which  he  re- 
ceived no  consideration. 

Although  an  implement  may  have  been  long  in  use,  yet  an  invention  of  a  mode 
of  making  it  in  a  different  manner,  which  produces  a  new  and  useful  result  by  a 
new  combination  of  old  materials,  entitles  the  inventor  to  a  patent  for  the  new 
implement,  and  not  alone  for  an  improvement  of  an  old  one. 

In  an  action  upon  a  note  given  for  a  patent  right,  the  plaintiff  cannot  recover, 
if  it  appear  upon  the  trial  that  the  invention  for  which  the  patent  was  granted 
was  not  new  or  useful,  although  both  parties  acted  in  good  faith  in  giving  and 
receiving  the  note. 

ERROR  to  the  Common  Pleas  of  York  county. 

Christopher  Geiger,  for  the  use  of  Adam  Free,  against  Stephen 
Cook. 

This  was  an  action  upon  a  sealed  note  for  8565.  The  defence 
was  want  of  consideration.  The  defendant  offered  to  prove  that 
the  note  in  question  was  given  for  a  balance  on  a  previous  note ; 
that  the  consideration  of  the  original  note  was  a  sale  of  two  pa- 
tent rights  to  the  defendant  for  supposed  improvements,  and  that 
in  fact  the  patents  were  founded  upon  no  improvements,  secured 
no  rights,  and  were  therefore  of  no  value.  The  plaintiff  objected 
to  this  evidence,  on  the  ground  that  it  was  not  admissible  to  go 
into  proof  of  the  want  of  consideration  of  the  original  note;  but 
it  was  admitted,  and  the  plaintiff  excepted. 

The  evidence  was  given,  by  which  it  appeared  that  the  defend- 
ant had  purchased  two  patent  rights  from  the  plaintiff,  one  "  for 
certain  improvements  in  the  forge-hammer  arm,"  and  the  other 
"  for  a  useful  improvement  in  the  refining  of  iron  by  means  of  a 
reverberatory  furnace,"  and  that  the  original  note  for  the  balance 
of  which  the  one  in  suit  was  given  was  for  the  forge-hammer  arm. 

The  defendant  then  offered  in  evidence  the  deed  for  the  two 
patent  rights  mentioned.  The  plaintiff  objected  to  the  deed  and 
assignment  of  the  improved  reverberatory  furnace,  on  the  ground 
that  it  had  not  been  shown  that  it  constituted  the  consideration 
of  the  note,  nor  any  part  thereof.  Admitted,  and  exception  by 
plaintiff. 

The  defendant  then  examined  witnesses  on  the  subject  of  the 
patent  rights,  who  proved  that  they  were  not  a  new  invention, 
and  not  useful. 

The  court,  in  answer  to  several  points  put  by  the  plaintiff,  thus 
instructed  the  jury : 
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"  To  the  supposed  improvements,  the  defendant  contends  that 
Sharp  had  no  exclusive  right ;  consequently,  that  the  plaintiff,  his 
assignee,  had  none,  and  therefore,  that  he,  the  defendant,  received 
no  consideration  for  the  note.  He  does  not  impute  the  slightest 
fraud  or  unfairness  to  the  plaintiff,  but  rests  his  defence  solely  on 
the  ground  that  an  exclusive  right  to  the  improvements,  the  basis 
on  which  the  parties  treated,  in  good  faith,  did  not  exist. 

"  The  assignment  of  Sharp  to  the  plaintiff,  with  the  assignments 
endorsed  on  them,  from  the  plaintiff  to  the  defendant,  show  the 
purchase  of  the  supposed  improvements  by  the  defendant  from  the 
plaintiff.  Was  the  note  in  controversy  given  in  the  place  of  an- 
other which  was  given  on  account  of  the  purchase?  That  it  was, 
the  plaintiff  does  not  pretend  to  deny,  though  he  contends  that 
the  first  note  was  given  exclusively  on  account  of  the  improvement 
for  the  forge-hammer  arm,  which,  from  the  evidence,  there  is  great 
reason  to  believe  was  the  case;  and  should  the  jury  so  believe, 
they  will,  under  the  charge  of  the  court,  be  relieved  from  all  fur- 
ther investigation  in  regard  to  the  reverberatory  furnace,  of  which 
so  much  has  been  said  and  testified.  Let  us,  then,  see  whether 
the  defendant  did,  or  did  not,  require  any  right  or  interest  in  the 
forge-hammer  arm  improvement  by  his  purchase  from  the  plain- 
tiff. According  to  the  testimony  of  a  number  of  the  witnesses 
on  both  sides,  the  forge-hammer  arm  is  nothing  new.  They  state 
that  it  was  in  extensive  use  long  before  the  date  of  Sharp's  patent ; 
that  it  was  of  either  wood  or  iron ;  that  it  was  in  form  the  same 
as  Sharp's,  except  that  it  had  no  hollow  or  groove ;  that  it  was 
used  precisely  in  the  same  manner ;  that  it  operated  in  the  same 
way,  and  with  the  same  effect.  If  the  jury  believe  the  witnesses 
on  this  point,  Sharp's  patent  is  of  no  validity.  It  is  not  good  as 
a  grant  of  the  exclusive  right  to  the  entire  arm,  because  Sharp 
was  not  the  inventor  of  the  entire  arm ;  nor  is  it  good  as  a  grant 
of  the  exclusive  right  to  an  improvement  in  the  arm,  admitting 
Sharp's  invention  to  be  an  improvement,  because  it  does  not  set 
forth  what  part  of  the  arm  is  his  invention  and  what  is  not ;  while 
he  expressly  claims  as  his  invention  the  whole  arm,  'with  its  ap- 
pendages and  arrangements.'  If,  then,  the  jury  are  satisfied  that 
the  consideration  of  the  note  was  the  assignment  of  the  plaintiff's 
right  to  the  arm,  or  to  an  improvement  in  it,  and  according  to  the 
instructions  of  the  court  and  the  evidence  in  the  cause,  Sharp's 
patent  is  not  valid,  their  verdict  will  be  for  the  defendant.  If  the 
jury  believe  that  the  assignment  of  the  right  of  the  plaintiff  to 
the  reverberatory  furnace,  formed  a  part  of  the  consideration  of 
the  note,  they  must  determine  from  the  evidence  whether  the  fur- 
nace was  first  invented  by  Sharp ;  and  if  it  was  not,  then  the  as- 
signment passed  nothing  to  the  defendant,  and  ha  has  a  good  de- 
fence, on  that  ground,  so  far  as  it  constituted  a  part  of  the  con- 
sideration of  the  note." 
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Hambly,  for  the  plaintiff  in  error,  contended  that  the  defendant 
was  concluded  by  giving  the  second  note  in  consideration  of  the 
first.  He  cannot  go  back  to  inquire  into  the  original  considera- 
tion. It  was  not  alleged  that  there  was  any  fraud  on  the  part  of 
the  plaintiff.  If  there  was  any  defence,  it  should  have  been  made 
to  the  first  note;  but  if  the  party  makes  no  defence  there,  and  as 
in  this  case,  obtains  further  indulgence  for  the  payment  of  the 
money,  it  would  be  fraudulent  afterwards  to  set  up  the  defence  to 
the  new  engagement.  2  Rawle  351 ;  1  Whart.232;  3  Johns.  463. 
The  defendant  bought  the  title,  whatever  it  was ;  and  if  there  was 
fraud  or  mistake,  it  should  have  been  averred,  and  not  merely  a 
want  of  consideration.  5  Serg.  fy  Rawle  427. 

Patent  rights  should  be  construed  liberally ;  and,  though  the 
specifications  may  be  imperfectly  expressed,  yet  the  court  will 
seek  for  the  meaning  in  order  to  support  the  right.  1  Sumner4S; 

1  Gall  C.  C.  438 ;  1  Peters'  C.  C.  434 ;  Paine's  C.  C.  300.     The 
patentee  is  entitled  to  so  much  of  his  improvement  as  is  new. 
4  Wash.  C.  C.  9,  14;  Peters'  C.  C.  394;  2  Brock.  298.     The  court, 
instructed   the   jury   that   the   improvement  was   not    properly 
described,  and  thereby  took  that  fact  from  the  decision  of  the  jury, 
which  was  erroneous.     4  Wash.  C.  C.  542.     If,  as  in  this  case,  old 
materials  are  used  to  produce  new  results,  the  improvement  is 
valuable.     1  Wash.  C.  C.  170;  2  Marsh.  211;  2  Ear.  Dig.  1577; 

4  Wash.  C.  C.  215. 

R.  Fisher,  contra.  There  was  no  evidence  that  time  was  given 
when  the  second  note  was  made ;  and  if  there  was,  it  would  not 
enable  the  plaintiff  to  recover  upon  a  note  for  which  there  was  no 
valuable  consideration.  The  second  note  was  given  under  a  mis- 
take of  the  party's  rights.  1  Vez.  Jun.  124,  400.  The  sale  was 
of  a  patent  right,  which  is  an  implied  warranty  that  it  was  what 
it  was  represented  to  be.  3  Rawle  23;  1  Fon.  Eq.  381,  note  k; 

5  Serg.  $  Rawle  439. 

A  patent  can  only  be  obtained  for  that  which  is  new,  of  the 
applicant's  own  invention.  Now  it  is  made  perfectly  clear  by 
the  evidence,  that  the  iron  arm  was  in  use  long  before  the  patent 
to  the  plaintiff:  if  he  claimed  for  adding  something  new,  or  a  new 
mode  of  operation,  that  should  have  been  specified ;  but  his  patent 
is  for  the  whole  thing,  and  therefore  void.  1  Gall.  C.  C.  478 ; 

2  Gall.  C.  C.  51 ;  1  Mason  447 ;  2  Mason  111 ;  Paine's  C.  C.  441: 

3  Wash.  C.  C.  434,  452 ;  4  Wash.  C.  C.  72,  583. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  numerous  errors  that  have  been  assigned, 
have  in  the  argument  been  classed  under  three  heads,  and  may 
be  so  considered.  The  plaintiff  alleges  that  the  consideration  of 
the  original  note  could  not  be  inquired  into,  but  the  party  was 
concluded  by  having  given  another  note,  and  therefore  the  evi- 
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dence  offered  ought  to  have  been  rejected.  If,  however,  the  con- 
sideration of  the  note  for  $565  now  sued  on,  was  nothing  else  than 
the  former  note  of  $800,  and  the  former  note  was  void  for  want 
of  consideration,  this  was  the  only  mode  in  which  the  defendant 
could  show  that  the  present  note  was  without  consideration.  It 
is  possible  there  might  be  circumstances  under  which  the  giving 
a  new  note  would  preclude  the  party ;  but  these  would  properly 
come  in  in  reply  to  the  defendant's  proof,  and  not  as  an  objection 
to  the  evidence.  We  think  there  was  no  error  in  this.  The 
court  seems,  in  the  breaking  of  the  cause,  to  have  been  misled  in 
admitting  evidence  in  relation  to  the  reverberatory  furnace.  The 
slight  evidence  which  had  been  previously  given,  when  critically 
examined,  contains  nothing  to  show  that  the  patent  for  the  rever- 
beratory furnace  constituted  any  part  of  the  consideration  of  the 
$800  note.  Wolf,  the  witness  relied  on,  merely  says,  he  wrote 
the  assignments  and  saw  a  note  drawn  up  at  the  time,  but  could 
not  say  whether  it  was  for  the  right,  or  whether  it  was  signed. 
The  deeds  were  separate,  and  so  were  the  considerations  —  that 
for  the  reverberatory  furnace  being  $400,  and  that  for  the  forge- 
hammer  arm  $800,  the  amount  of  the  note  in  suit.  It  would  rather 
seem  that  the  note  on  which  this  suit  was  brought,  was  given  for 
the  forge-hammer  arm  patent  alone.  The  evidence  ought  there- 
fore to  have  been  rejected. 

5th,  6th,  and  8th  errors.  These  errors  regard  a  material  ques- 
tion in  the  cause.  The  claim  of  Sharp,  from  whom  the  plaintiff 
purchased,  was  "  for  the  tappit-arm,  as  above  described,  with  its 
appendages  and  arrangements."  It  seems  10  be  admitted  that  the 
description  contained  in  the  specification  is  sufficiently  precise 
and  perspicuous ;  but  the  court  below  held  that  the  patent  was 
void,  because  the  claim  is  to  the  entire  arm,  which  Sharp  was 
not  the  inventor  of.  The  law  on  the  subject  of  patents  often  goes 
upon  nice  grounds,  and  in  many  instances  the  nature  of  the  sub- 
ject compels  this.  Care,  however,  ought  to  be  taken  by  a  court 
not  to  involve  patentees  in  too  great  difficulties  in  construing  their 
claims,  and  to  sustain  them  by  a  favourable  construction,  if  they 
can.  Though  Sharp  was  not  the  inventor  of  the  forge-hammer 
arm,  but^  it  had  been  long  in  use  before,  yet  if  his  invention  is  of 
a  mode  of  making  that  arm  in  a  different  manner  from  any  ever 
before  made,  and  it  thereby  produces  a  new  and  useful  result  by 
a  new  combination  of  old  materials,  then  he  could  not  well  claim 
it  in  a  better  manner  than  as  a  new  arm.  When  there  is  an 
addition  to  an  old  machine  or  part  of  an  old  machine,  or  a  mere 
alteration  of  some  of  its  subordinate  parts,  the  claim  may  be 
for  an  improvement  only;  but  where  the  whole  mode  of  form- 
ing the  thing,  and  its  effect,  are  new,  it  may  be  claimed  as  new. 
Thus  it  appears  here  by  the  evidence,  that  previously  there  had 
been  wooden  arms  barrelled  with  iron,  and  iron  arms  barrelled 
with  wood ;  but  these  will  not  correspond  with  Sharp's  specifica- 
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tion.  It  is  composed  of  wood  and  iron,  each  forming  a  substan- 
tial part  of  the  arm ;  neither  being  properly  an  addition  to  or 
covering  of  the  other,  but  constituting  one  whole,  of  which  these 
materials  are  the  component  parts ;  and  forming  an  arm,  according 
to  the  testimony  of  Worrall  and  Shay,  more  elastic,  durable  and 
secure  than  former  ones.  Whether  this  invention  was  new  and 
useful,  was  a  different  question ;  but  there  was  evidence  to  show 
it  was  an  arm  formed  differently  from  others  and  producing  a 
new  result.  If  so,  it  seems  difficult  to  say  how  he  could  describe 
the  old  arm  and  his  invention  as  an  improvement  of  it.  It  could 
not  properly  be  called  an  iron  arm,  because  the  wood  is  a  material 
portion  of  it ;  nor  could  it  be  called  a  wooden  arm.  It  is  an  arm 
composed  of  both,  forming  together  a  new  element  of  power ;  at 
least  this  is  what  he  claims,  and  has  given  some  evidence  to  sup- 
port. It  seems  to  fall  within  those  cases  in  which  it  has  been 
held  that  old  materials  which  produce  a  new  effect  may  be  the 
subject  of  a  patent,  on  account  of  the  novelty  in  the  combination. 
4  B.  fy  Aid.  541 ;  6  Moore  71 ;  Dav.  Pat.  Cases  265 ;  2  JV.  Hamp. 
R.  61 ;  1  Pet.  U.  S.  Rep.  322 ;  3  Met:  629 ;  8  Taunt.  391.  We  are 
of  opinion  that  these  errors  are  supported. 

As  to  the  remaining  point,  the  failure  of  consideration,  that 
seems  to  go  on  the  ground  that  it  would  be  against  equity  to  com- 
pel payment  for  a  patent  right  when  it  turns  out  that  no  patent 
right  existed.  Chancery  would  relieve  against  such  demand  on  the 
ground  of  material  error  or  misconception  going  to  the  essence  of 
the  contract,  although  there  was  no  fraud  in  the  vendor.  As, 
where  one  sells  a  messuage  to  another  which  was  at  the  time 
swept  away  by  a  flood,  or  destroyed  by  an  earthquake,  without 
any  knowledge  of  the  fact  by  either  party.  There  a  Court  of 
Equity  would  relieve  the  purchaser,  upon  the  principle  that  both 
parties  intended  the  purchase  and  sale  of  a  subsisting  thing,  and 
implied  its  existence  as  the  basis  of  their  contract.  Hitchcock  v. 
Geddings,  (4  Price  135, 141);  2  Kent's  Com.  469;  1  Story 's  Equity 
157.  In  this  state  the  subject  is  fully  discussed  in  the  opinion  of 
the  court  in  Bellas  v.  Hays,  (5  Serg.  fy  Rawle  427),  and  the  vali- 
dity of  such  a  defence  established.  See  also  9  Serg.  6f  Rawle  80 ; 
Pow.  on  Cont.  122 :  3  Watts  32. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Koons  against  Miller. 

Upon  an  account  current  between  a  wholesale  merchant  in  the  city  and  his 
customer  in  the  country,  upon  which  partial  payments  have  been  made,  interest 
is  chargeable  from  the  end  of  each  six  months  after  the  sale  and  delivery. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Isaac  Koons  &  Co.  against  Adam  Miller.  This  was  an  action 
founded  upon  a  book  account,  and  the  only  question  was,  whether 
the  plaintiff  was  entitled  to  recover  interest.  The  court  below 
thus  stated  the  case  and  charged  the  jury  : — 

BANKS,  President.  "  The  plaintiffs  were  merchants  doing  busi- 
ness in  Philadelphia,  at  the  times  the  defendant  contracted  with 
them  the  debt  now  claimed.  The  only  question  now  made  is  as 
to  the  interest  on  the  account.  The  account  commenced  in  Janu- 
ary 1830,  and  terminated  on  the  1st  of  January  1841.  The 
account  was  a  current  one  through  this  entire  length  of  time. 
Partial  payments  were  made  in  each  year,  at  different  times. 
There  was  at  all  times  a  balance  in  favour  of  the  plaintiffs.  The 
account  was  balanced  at  the  end  of  every  six  months,  and  a  copy 
furnished  to  the  defendant.  In  the  account  thus  furnished  every 
six  months,  there  was  interest  charged  on  the  balance  against  the 
defendant.  The  partial  payments  always  exceeded  the  interest 
charged.  The  defendant  never  objected  to  the  charge  of  interest, 
during  the  contiuance  of  the  dealings.  When  Mr  Smith  presented 
the  final  account  to  the  defendant  for  payment,  no  objection  was 
then  made  to  the  charge  of  interest.  The  facts  are  not  disputed : 
indeed  the  counsel  have  not  made  any  question  in  relation  to  them. 
The  defendant's  counsel  has  made  it  a  question  of  law  purely,  and 
called  upon  us  to  say  to  you,  that  interest  cannot  be  recovered. 

In  the  country,  a  merchant  could  not  thus  charge  interest 
against  his  retail  customer.  ,  This  is  well  settled.  But  in  the 
city,  when  a  large  business  is  done  between  a  city  merchant  and 
one  in  the  country,  and  it  is  known  that  interest  is  charged,  and 
no  objection  is  made  to  it,  interest  may  be  recovered.  In  such  a 
case,  it  may  be  conceived  a  part  of  their  contract,  and  the  prices 
at  which  the  sales  are  made,  may  in  some  degree  be  regulated  by 
it.  As  the  facts  have  not  been  controverted  by  the  defendant's 
counsel,  and  as  he  has  called  upon  us  to  lay  down  a  rule  of  law 
on  the  facts  as  they  have  been  exhibited  on  the  trial,  we  charge 
you,  that  the  plaintiffs  are  entitled  to  recover  interest  on  their 
account,  as  charged,  and  claimed."  To  this  charge  the  defendant 
excepted. 
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Filbert,  for  plaintiff  in  error,  cited  1  Doll  265 ;  2  Bay.  233 : 
16  Serg.  4-  Rawle  257. 

Smith,  for  defendant  in  error. 

PER  CURIAM. — The  practice  of  the  merchants  of  Philadelphia  to 
charge  interest  on  their  accounts  after  six  months,  has  endured 
for  more  than  half  a  century ;  and  it  is  so  universal  that  their  cus- 
tomers deal  with  them  avowedly  on  the  basis  of  it,  so  that  it  neces- 
sarily enters  into  the  contract  as  a  part  of  it.  It  is  so  notorious 
as  to  be  recognised  abroad ;  as  may  be  seen  in  Bispham  v.  Pollock, 
(1  M' 'Clean's  Rep.  411),  in  which  the  Circuit  Court  of  the  United 
States  for  the  district  of  Indiana,  left  its  existence,  as  the  existence 
of  every  foreign  law  must  be  left,  to  the  jury.  Its  existence  is  so 
notorious  at  home,  however,  that  we  are  bound  to  take  notice  of 
it  as  a  part  of  our  law.  That  it  has  not  sooner  been  directly 
recognised  by  judicial  decision,  has  arisen  from  the  fact  that  it 
has  not  before  been  thought  a  subject  of  dispute ;  but  the  principle 
is  as  well  known  and  observed  in  the  collection  of  merchants' 
debts,  as  any  other  custom  peculiar  to  the  state. 

Judgment  affirmed. 


Ekel  against  Snevily. 

If  a  judgment  be  opened  upon  an  affidavit  of  defence,  and  the  defendant  let 
into  a  defence  upon  the  merits,  he  will  not,  upon  the  trial,  be  permitted  to  take 
advantage  of  a  technical  exception  to  the  form  of  action. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

J.  M.  Ekel  against  John  Snevily.  This  was  an  action  of 
assumpsit,  founded  upon  a  note  of  John  Smull  to  John  Snevily  or 
order,  and  by  him  transferred  to  John  Ekel,  and  the  payment 
thereof  guaranteed  to  the  plaintiff.  John  Ekel  endorsed  the  note 
to  the  plaintiff.  A  judgment  was  entered  by  default.  Upon  an 
affidavit  of  defence,  the  court  opened  the  judgment,  and  let  the 
defendant  into  a  defence  upon  the  merits.  On  the  trial  of  the 
cause,  the  plaintiff  offered  the  note  in  evidence;  to  which  the 
defendant  objected,  on  the  ground  that  the  action  was  erroneously 
brought  in  the  name  of  J.  M.  Ekel.  The  court  sustained  the 
objection,  and  overruled  the  evidence. 

M'Clure,  for  plaintiff  in  error,  referred  to  the  former  report  of 
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the  case,  (1  Watts  fy  Serg.  203),  and  contended  that  the  terms 
upon  which  the  judgment  was  opened  limited  the  defence  to  the 
merits.  The  objection  here  was  purely  technical. 

M'Cormick,  for  defendant  in  error,  argued  that  the  action  should 
have  been  in  the  name  of  John  Ekel,  to  whom  the  guaranty  was 
made,  and  cited  1  Ball  194 ;  7  Mass.  479 ;  1  Stra.  479  ;  1  Salk.  133; 
5  Wend.  308.  That  a  plaintiff  has  no  legal  cause  of  action,  is 
always  a  meritorious  defence. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  objection  that  the  action  is  misconceived, 
must  have  prevailed  had  not  the  defendant  been  compelled  to 
accept  indulgence  on  terms  which  preclude  him  from  insisting  on 
merely  technical  exceptions ;  for  recourse  to  a  guarantor  can  be 
had  by  a  subsequent  holder  of  the  guaranty,  as  it  is  not  negotia- 
ble, only  by  means  of  an  action  in  the  name  of  the  guarantee. 
But  the  defendant  had  lost  the  independence  of  his  position  by 
suffering  judgment  to  be  taken  against  him  by  default,  and  by 
being  unable  to  have  it  set  aside  for  irregularity,  or  to  do  more 
than  have  it  opjened  just  so  far  as  to  let  in  a  sworn  defence  to  the 
merits — not  tolthe  action — and  it  consequently  remained  closed  to 
everything  else.  Now  the  plaintiff,  as  equitable  owner  of  the  note, 
had  a  conscionable  right  to  enforce  the  contract  of  guaranty  which 
accompanied  it ;  and  whether  by  an  action  in  his  own  name,  or 
an  action  in  the  name  of  the  immediate  party  to  it,  was  a  consi- 
deration with  which  the  justice  of  the  case  had  no  concern.  The 
judgment  was  opened  not  to  turn  the  plaintiff  round  to  another 
action  for  a  technical  impediment  to  a  recovery  in  this,  but  to  give 
the  defendant  an  opportunity  to  show  that  he  ought  not  to  be 
compelled  to  pay  the  debt.  He  showed  no  more,  however,  than 
that  he  ought  not  to  be  compelled  to  pay  it  by  an  action  like  the 
present.  Was  that  a  defence  on  the  merits?  It  was  said,  in 
Brown  v.  Sutler,  (1  Doll.  239),  that  a  judgment  will  not  be  opened 
to  let  in  the  statute  of  limitations ;  but  as  the  plea  of  that  statute 
has  since  been  considered,  in  Shock  \.  M'Chesney,  (4  Yeates  507), 
and  The  Bank  v.  Israel,  (6  Serg.  fy  Rawle  294),  to  be  no  longer 
an  unconscionable  one,  the  rule  of  practice  would  scarce  be  held 
so  now.  But  certainly  no  court  would  disturb  a  regular  judg- 
ment merely  to  open  the  floodgates  of  litigation  afresh,  and  frus- 
trate a  righteous  recovery  by  reviving  purely  technical  objections 
to  it.  On  the  contrary,  the  usual,  and  indeed  the  proper  practice 
is,  to  regulate  the  lists  so  as  to  restrict  the  contest  to  the  ground 
of  the  defence  sworn  to,  by  prescribing  the  plea  and  the  points  of 
fact  to  be  controverted ;  and  by  relieving  the  plaintiff,  not  only  of 
technical  encumbrances,  but  the  useless  task  of  proving  anything 
which  the  defendant's  affidavit  had  not  denied.  These  conditions 
were  clearly  within  the  chancery  powers  of  the  court ;  a  liberal 
m.  —  35 
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but  judicious  exercise  of  which,  would  not  only  reflect  credit  on 
the  legal  forecast  of  the  Judge,  but  spare  the  Court  of  Error  much 
unprofitable  labour.  We  have  not  been  furnished  with  a  copy  of 
the  affidavit  on  which  the  judgment  was  opened,  and  as  the  defence 
was  restricted  by  the  order  of  the  court  only  to  the  merits,  the 
plaintiff's  evidence  ought  to  have  been  received  as  the  foundation 
of  a  recovery  in  his  own  name,  provided  it  made  out  a  case  proper 
for  a  recovery  in  the  name  of  the  guarantee. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Shuey  against  Bitner. 

A  defendant  who  succeeds  in  his  appeal  from  the  judgment  of  a  justice  of  the 
peace,  is  not  entitled  to  recover  a  counsel  fee  of  four  dollars  and  daily  pay  for  his 
attendance  upon  the  appeal. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

Jacob  Bitner  against  Christian  Shuey.  In  this  case  the  defend- 
ant appealed  from  a  judgment  against  him  before  a  justice  of  the 
peace,  and  at  the  same  time  appealed  from  two  other  judgments 
against  him  before  the  same  justice  at  the  suit  of  other  plaintiffs. 
The  three  suits,  in  which  there  were  three  different  plaintiffs,  were 
marked  for  trial  at  the  same  term.  The  defendant  subpoenaed  the 
same  witnesses  in  the  three  suits.  When  the  causes  were  ordered 
to  be  tried,  the  three  plaintiffs  severally  suffered  nonsuits.  The 
defendant  filed  his  bill  of  costs  in  each  case,  in  each  of  which  he 
claimed  counsel  fee  84 ;  for  five  days'  attendance  on  appeal  $2.50 ; 
for  attendance  of  the  witnesses  in  each  case  $7.51 ;  and  for  mile- 
age in  serving  subpoenas  in  each  case  $1.44.  The  witnesses 
attended  court  five  days  under  a  subpoena  in  each  case;  but  only 
five  days  in  all.  The  court  disallowed  the  $4  counsel  fee  and 
$2.50  for  daily  pay,  on  the  ground  that  the  Act  of  the  9th  of  April 
1833,  repealed  so  much  of  the  Act  of  1810,  as  allows  counsel  fee 
and  daily  pay  on  appeal  from  a  judgment  of  a  justice  of  the  peace ; 
and  were  of  opinion  that  pay  for  the  attendance  of  witnesses  in 
one  suit,  to  be  selected  by  defendant  or  apportioned  at  his  option, 
is  allowed  in  one  case  only,  agreeably  to  the  case  of  Homer  v. 
Harrington,  (6  Watts  331) ;  and  mileage  circular  for  travelling 
round  once  only  to  serve  the  subpoenas  in  the  several  suits,  is 
allowed  in  accordance  with  the  decision  in  the  same  case. 

The  defendant  excepted  to  this  decision. 
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Error  assigned : 

The  court  erred  in  disallowing  the  appellant,  the  defendant 
below,  counsel  fee  and  daily  pay. 

Weidman,  for  plaintiff  in  error.  By  the  Act  of  the  20th  of 
March  1810,  sect.  4,  in  the  reversal  or  abatement  on  appeal,  the 
defendant,  if  the  appellant,  shall  be  allowed  his  daily  pay,  counsel 
fee  and  costs,  in  case  he  produces  no  new  evidence  before  the 
court.  Here  the  plaintiff  suffered  a  nonsuit,  and  no  evidence  was 
given.  2  Watts  fy  Serg.  36 ;  5  Watts  508 ;  10  Watts  508 ;  4  Watts 
389. 

G.  W.  Kline,  contra.  Whatever  may  have  been  the  construc- 
tion of  the  Act  of  1810,  clearly  no  daily  pay  or  counsel  fee  is 
allowed  since  the  Act  of  1833.  Since  that  Act,  costs  are  to  be 
paid  "  as  in  other  cases,"  which  means  as  in  cases  originating  in 
court,  where  no  such  allowance  is  made.  7  Watts  235. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  seems  to  have  been  the  practice,  in  some  coun- 
ties, under  the  Act  of  the  20th  of  March  1810,  to  charge  a  coun- 
sel fee  of  $4  in  addition  to  a  judgment  fee,  and  50  cents  per  day 
for  every  day  the  party  attended  on  the  appeal.  Without  deciding 
on  the  propriety  of  this  construction,  we  are  of  opinion  that  since 
the  Act  of  1833  there  is  no  foundation  for  any  such  practice.  The 
latter  Act,  which  alters  and  supplies  the  former,  repeals  so  much 
as  allows  a  counsel  fee  and  daily  pay.  This  point,  we  conceive, 
is  virtually  decided  in  Lindsey  v.  Corah,  (7  Watts  235).  The 
counsel  fee  and  daily  pay  were  intended  as  a  penalty  on  the 
appellant  for  taking  an  unjust  appeal,  and  a  compensation  to  the 
appellee  where  the  judgment  was  less  favourable  —  a  provision 
which  nowhere  appears  in  the  Act  of  1833,  and  which  is  incon- 
sistent with  it.  The  costs  are  made  to  abide  the  event  of  the  suit 
without  regard  to  the  amount  recovered,  or  whether  the  judgment 
may  or  may  not  be  more  favourable  to  the  party  entering  the 
appeal. 

Judgment  affirmed. 
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Jones  against  Johnson. 

A  higher  security  for  a  debt  given  by  different  parties  or  for  a  different  sum, 
will,  in  the  absence  of  proof  of  the  intention  of  the  parties,  be  presumed  to  have 
been  accepted  only  as  a  collateral  security,  and  not  in  satisfaction  of  the  debt. 

A  merger  takes  place  only  where  the  debt  is  one,  and  the  parties  to  the  secu- 
rities are  identical,  which  works  a  dissolution,  not  of  the  debt,  but  of  the  original 
security.  Extinguishment  or  satisfaction  of  the  debt,  depends  upon  the  agree- 
ment and  intention  of  the  parties,  which  is  rightly  referred  to  the  jury  as  a  ques- 
tion of  fact. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit  brought  by  Johnson  &  Smith, 
type-founders,  residing  in  Philadelphia,  against  Jones,  Morehead 
&  Taylor,  for  the  price  of  certain  materials  furnished  for  the 
establishment  and  printing  of  a  newspaper  at  Harrisburg.  The 
process  was  served  upon  Jones  only,  who  alone  appeared  and 
made  defence.  The  defence  was  put  on  the  ground  that  the 
plaintiff  had  accepted  a  single  bill  from  Morehead  &  Taylor,  and 
two  sureties  for  their  claim,  and  had  sued  and  recovered  judgment 
against  both  Morehead  &  Taylor  upon  the  single  bill,  and  that 
therefore  their  claim  was  extinguished. 

The  plaintiffs  gave  in  evidence  their  original  books  of  account, 
wherein  the  defendants  were  charged  with  the  materials  furnished 
to  the  amount  of  $931.14,  from  the  15th  of  July  to  the  7th  of  Au- 
gust 1839.  The  ledger  also  showed  this  entry — "  1839,  July  23, 
by  note  at  six  months  drawn  by  him  (J.  W.  Morehead)  and  three 
others  $912.78"  —  which  exceeded  the  amount  of  the  materials 
which  had  been  furnished  at  that  date.  The  account  appeared 
closed  in  the  book,  and  a  balance  struck  due  the  plaintiffs  of 
$18.36. 

The  defendants  then  gave  in  evidence  the  joint  and  several 
sealed  note  (produced  by  the  plaintiff  on  notice)  of  J.  W.  More- 
head,  John  Taylor,  John  A.  Fisher,  and  Joel  Bailey ;  and  also  two 
judgments  obtained  on  it  against  John  Taylor  and  J.  W.  More- 
head. 

The  court  below  (Blythe,  President)  thus  charged  the  jury : — 

"  The  defence  set  up  is,  that  the  plaintiffs  received  on  the  23d 
of  July  1839,  the  single  bill  of  J.  W.  Morehead,  John  Taylor,  John 
A.  Fisher,  and  Joel  Bailey,  in  satisfaction  of  $912.78  of  the  plain- 
tiffs' claim.  The  plaintiffs  contend  this  single  bill  was  received 
as  collateral  security  only.  The  court  submits  to  the  jury  as  a 
question  of  fact,  whether  the  single  bill  in  question  was  accepted 
by  plaintiffs  as  satisfaction  pro  tanto,  or  only  as  collateral  secu- 
rity. If  accepted  in  satisfaction,  plaintiffs  can  only  recover  the 
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balance  of  their  account  after  deducting  the  amount  of  the  single 
bill ;  if  received  as  collateral  security,  it  is  no  bar  to  plaintiffs 
recovering  from  defendant  the  entire  amount  of  their  bill. 
Errors  assigned : 

1.  The  court  erred  in  submitting  it  "  to  the  jury  as  a  question 
of  fact  whether  the  single  bill  in  question  was  accepted  by  plain- 
tiffs as  satisfaction  pro  tanto,  or  only  as  collateral  security. 

2.  There  was  no  evidence  in  the  case  to  warrant  the  jury  in 
finding  that  the  single  bill  had  been  accepted  by  the  plaintiffs  as 
collateral  security,  and  therefore  the  court  erred  in  submitting  the 
question  to  them. 

M'Cormick,  for  plaintiff  in  error,  argued  that  the  entry  in  the 
books  of  the  plaintiffs  was  material  to  show  that  the  debt  was 
extinguished  and  the  account  closed.  The  plaintiffs'  claim  was 
founded  upon  a  book  account,  and  the  evidence  in  support  of  it 
showed  the  debt  paid.  1  Watts  4*  Serg.  334 ;  9  Serg.  fy  Rawle 
142 ;  2  Johns.  213 ;  6  Whart.  267 ;  4  Watts  378. 

Fisher,  contra.  If  a  third  person  joins  in  a  security  for  a  debt, 
it  is  presumed  to  be  a  collateral  security.  1  Mass.  504 ;  3  Bac. 
Jib.  Title  Extinguishment  D;  2  Leon  110;  5  Mass.  24;  4  Watts 
379 ;  10  Serg.  fy  Rawle  307  ;  14  Johns.  404 ;  1  Serg.  #  Rawle  294 ; 
11  Serg.  4-  Rawle  149;  5  Wend.  85,  490 ;  5  Whart.  530. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — There  is  a  substantial  distinction,  which  I  have 
not  seen  particularly  noticed,  between  cases  of  extinguishment  by 
merger  of  the  security,  and  cases  of  extinguishment  by  satisfac- 
tion of  the  debt.  These  classes,  though  depending  on  different 
principles,  have  usually  been  confounded ;  and  hence  a  percepti- 
ble want  of  precision  in  the  language  of  those  who  have  written 
or  spoken  of  them.  In  the  first  of  them,  the  original  security  is 
extinguished,  but  the  debt  remains :  in  the  second,  the  debt,  as 
well  as  the  security,  is  extinguished  by  the  acceptance  of  another 
debt  in  payment  of  it.  Extinguishment  by  merger  takes  place 
between  debts  of  different  degrees,  the  lower  being  lost  in  the 
higher ;  and,  being  by  act  of  the  law,  it  is  dependent  on  no  particular 
intention ;  extinguishment  by  satisfaction  takes  place  indifferently 
between  securities  of  the  same  degree  or  of  different  degrees ;  and 
being  by  act  of  the  parties,  it  is  the  creature  of  their  will.  No 
expression  of  intention  would  control  the  law  which  prohibits  dis- 
tinct securities  of  different  degrees  for  the  same  debt;  for  no 
agreement  would  prevent  an  obligation  from  merging  in  a  judg- 
ment on  it,  or  passing  in  rem  judicatam.  Neither  would  an  agree- 
ment, however  explicit,  prevent  a  promissory  note  from  merging 
in  a  bond  given  for  the  same  debt  by  the  same  debtor ;  for  to  allow 
a  debt  to  be,  at  the  same  time,  of  different  degrees,  and  recover- 
in. —  Y 
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able  by  a  multiplicity  of  inconsistent  remedies,  would  increase 
litigation,  unsettle  distinctions,  and  lead  to  embarrassment  in  the 
limitation  of  actions  and  the  distribution  of  assets.  But  as  the 
existence  of  a  promissory  note  as  a  concurrent  security  for  a  book 
debt,  produces  no  such  consequences,  it  operates  no  extinguish- 
ment by  act  of  the  law ;  and  it  depends  on  the  assent  of  the  par- 
ties, tacit  or  explicit,  whether  the  new  evidence  of  the  debt  is 
accepted  in  discharge  of  the  old  one.  It  is  true  there  are  pre- 
sumptions which  operate  even  in  cases  of  intention  as  prima  facie 
evidence  on  the  one  side  or  the  other ;  for  instance,  that  a  bond 
given  by  a  stranger  after  the  debt  incurred,  was  accepted  as  col- 
lateral security.  These,  however,  are  legal  presumptions  of  mere 
fact,  to  be  drawn  by  the  jury  under  the  direction  of  the  court; 
and  not,  as  in  merger,  presumptiones  juris  et  de  jure,  which  are  so 
absolute  that  they  cannot  be  rebutted. 

But  merger  takes  place  only  where  the  debt  is  one,  and  the 
parties  to  the  securities  are  identical.  Hence  there  is  no  extin- 
guishment where  a  stranger  gives  bond  for  a  simple  contract  debt, 
or  confesses  a  judgment  for  a  debt  by  specialty.  In  either  case, 
the  original  debt  may  be  extinguished  by  the  subsequent  one ;  but 
not  by  merger,  which  works  a  dissolution,  not  of  the  debt,  but  of 
the  original  security,  whose  existence  sinks  into  that  of  the  suc- 
ceeding one ;  and  for  that  purpose,  the  union  must  be  so  intimate 
that  the  one  cannot  be  separated  from  the  other.  In  a  case  of  mer- 
ger, therefore,  the  debt  is  the  same,  though  the  old  evidence  of  it 
melts  into  the  new  one,  and  the  creditor  merely  gains  a  higher 
security  without  having  an  indivisible  debt  of  different  degrees; 
but  such  a  result  is  not  obtained  where  the  debt  is  compounded 
of  new  responsibilities,  as  it  must  be  where  all  the  parties  were 
not  originally  bound.  Where  the  debtor  is  bound  with  a  stranger, 
or  for  a  different  sum,  his  responsibility  is  changed  in  more  respects 
than  the  quality  of  the  security.  The  difference,  on  the  whole, 
consists  in  this,  that  in  a  case  of  merger,  there  is  a  change  only 
of  the  security ;  but  in  a  case  of  satisfaction  by  substitution,  there 
is  a  change  of  the  debt. 

Thus  the  matter  stands  on  principles  uncontradicted  by  author- 
ity ;  to  which  the  case  in  Finer's  Abridgment,  (Extinguishment  B. 
8),  is  not  an  exception.  There  cannot  be  a  doubt  that  the  accept- 
ance of  a  statute  from  one  of  two  joint  debtors  would  discharge 
the  other,  though  there  is  actually  no  such  case  reported ;  for  a 
judgment  against  one  of  two  joint  obligors  would  discharge  the 
bond,  because  the  debt  recovered  would  be  the  same.  Such  is 
the  principle  of  Lewis  v.  Williams,  (6  Whart.  264),  Anderson  v. 
Levan,  (1  Watts  fy  Serg.  334),  and  other  decisions  in  the  American 
States,  the  propriety  of  which  was  doubted,  however,  by  Mr  Jus- 
tice Story  in  The  United  States  v.  Lyman,  (1  Mason  505),  who  said 
that,  after  all,  such  a  case  presented  no  more  than  a  question  of  inten- 
tion- But  a  judgment  against  defendants,  improperly  joined  as 
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obligors,  would  draw  a  debt  from  a  quarter  where  none  was  owing 
before ;  and  if  it  would  not  merge  the  bond  on  which  the  plaintiff 
professed  to  found  it,  why  should  the  bond  of  sureties  not  parties 
to  the  original  bargain,  merge  a  simple  contract  ?  It  surely  can 
make  no  difference  that  some  of  the  original  debtors  are  joined 
with  the  sureties,  when  the  consideration  is  a  new  one.  In  Hoop- 
er's Case,  (2  Leon.  100),  which,  by  the  way,  is  law  at  this  day,  it 
was  affirmed  that  the  obligation  of  a  stranger  bound  after  the  con- 
tract, does  not  merge  it,  but  that  the  obligation  of  a  stranger 
bound  on  the  contract,  may  do  so ;  and  a  dictum  said  to  be  con- 
tained in  Pudsey's  Case  was  quoted,  that  the  obligation  of  a  by- 
stander subsequently  given  in  pursuance  of  a  promise  that  he 
would  do  so,  would  merge  the  simple  contract,  because  it  would 
be  pursuant  to  the  bargain.  Could  there  be  a  more  pointed  asser- 
tion that,,  to  constitute  a  case  of  merger,  all  the  obligors  must  ori- 
ginally have  been  parties  ?  This  distinction  between  merger  and 
satisfaction  was  doubtless  in  the  view  of  Lord  Ellenborough  in 
Drake  v.  Mitchell,  (3  East  259),  when  he  said :  "  If  indeed  one 
who  is  indebted  on  simple  contract,  give  a  bond  or  have  judgment 
entered  against  him  on  it,  the  simple  contract  is  merged  in  the 
higher  security ;  so  one  may  agree  to  accept  of  a  different  secu- 
rity in  satisfaction  of  his  debt."  In  this,  the  difference  between 
merger  and  satisfaction  is  distinctly  intimated  and  accurately 
stated. 

The  case  before  us,  then,  involved  not  a  question  of  merger  by 
operation  of  law,  which  alone  would  be  proper  for  the  court's  posi- 
tive direction,  but  a  question  of  satisfaction  dependent  upon  the 
intention  of  the  parties ;  and  the  court,  therefore,  committed  no 
error  in  submitting  it  as  a  question  of  fact  to  the  jury.  This  dis- 
poses of  the  principal  exception.  But  there  are,  as  I  have  said, 
legal  presumptions  of  intention ;  and  had  there  been  a  prayer  for 
direction  on  that  head,  the  court  would  have  been  bound  to  give 
it,  but  not,  in  this  instance,  favourably  to  the  plaintiffs  in  error. 
It  is  unnecessary  to  go  into  a  particular  examination  of  the  autho- 
rities for  this,  as  the  occasion  does  not  call  for  it ;  but  the  result 
of  them  seems  to  be  that  a  higher  security  between  different  par- 
ties, or  for  a  different  sum,  will  be  presumed,  in  the  first  instance, 
to  have  been  accepted  only  as  a  collateral  security.  This  single 
bill  was  given  by  one  of  the  three  original  debtors  with  two  sure- 
ties, and  for  more  than  was  due  at  the  date  of  it ;  so  that  it  could 
be  taken  for  payment  of  the  original  debt  only  on  proof  that  it 
was  so  accepted.  That  there  was  such  proof,  is  not  pretended. 
Indeed  the  remaining  exception  is  that  the  Judge  left  the  question 
of  intention  to  the  jury  without  any  evidence  whatever;  but  in 
doing  so,  he  left  it  on  terms  even  too  favourable  to  the  exceptors ; 
for  the  presumption  of  fact  which  arose  from  the  circumstances, 
was  decisively  against  them. 

Judgment  affirmed. 
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Pierce  against  M'Keehan. 

A  bequest  to  A.  of  "  all  the  residue  and  remainder  of  my  estate,  of  whatsoever 
kinds  the  same  may  be,  subject  to  the  maintenance  of  my  son  J.,  during  his 
natural  life,"  that  residue  consisting  of  personal  estate,  creates  a  trust  for  the 
benefit  of  J.,  and  makes  A.  the  trustee. 

The  conversion  of  a  trust  fund  into  money,  and  from  money  into  land,  does  not 
devest  the  trustee  of  his  fiduciary  character ;  and  a  court  of  chancery  will  follow 
the  fund  for  the  benefit  of  the  cestui  que  trust,  wherever  it  can  be  identified. 

The  equity  powers  of  our  courts  over  cases  of  trust  are  sufficient  for  the  pro- 
tection of  the  cestui  que  trust,  and  when  the  amount  of  the  fund  is  uncertain,  it 
may  be  ascertained  through  the  medium  of  a  jury. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Cumberland 
county. 

Andrew  Pierce  for  the  use  of  A.  D.  M'Bride  and  John  M'Clay, 
his  assignees,  against  Robert  M'Keehan. 

This  was  an  action  of  debt  on  two  bonds,  for  real  debt,  $891 
each,  of  Robert  M'Keehan  to  Andrew  Pierce,  dated  3d  of  April 
1837,  and  falling  due  1st  of  April  1840  and  1841,  and  given  by 
M'Keehan  to  Pierce  in  payment  for  a  tract  of  land,  formerly  the 
property  of  Joseph  Pierce,  which,  by  divers  mesne  conveyances, 
became  vested  in  Andrew  Pierce.  On  the  22d  of  June  1838, 
Andrew  Pierce  made  a  voluntary  assignment  of  all  his  estate, 
real,  personal  and  mixed,  to  M'Bride  and  M'Clay,  for  the  benefit 
of  such  creditors  as  should  release  Pierce  within  60  days — certain 
of  whom  did  release. 

The  defence  to  the  action  was  made  for  Joseph  Pierce,  on  the 
ground  that  the  money  which  the  plaintiffs  sought  to  recover,  was 
a  trust  fund  which  did  not  pass  to  the  assignees  of  Andrew  Pierce, 
but  belonged  to  Joseph  Pierce ;  and  his  trustee,  Archibald  M'Al- 
lister,  was  entitled  to  it.  To  maintain  this  defence,  the  defend- 
ant gave  in  evidence  the  will  of  Jane  Jacobs,  the  mother  of 
Andrew  and  Joseph  Pierce,  which  contained  the  following  clause: 

"  I  give  and  bequeath  to  my  son  Andrew,  and  to  his  heirs  and 
assigns,  all  the  residue  and  remainder  of  my  estate,  of  whatsoever 
kinds  the  same  may  be,  subject  to  the  maintenance  of  my  son 
Joseph,  for  and  during  his  natural  life ;  he  shall  be  supplied  with 
good  clothing,  boarding,  washing  and  lodging.  I  also  release  and 
exonerate  my  said  son  Andrew  from  the  payment  of  any  balance 
of  dower  which  may  be  due  from  him  to  me  at  the  time  of  my 
decease.  Lastly,  I  nominate  and  appoint  my  son  Andrew,  and 
Alexander  M.  Kerr,  the  executors  of  this  my  will,  revoking  all 
other  wills,"  &c. 

For  the  purpose  of  showing  what  the  residue  of  the  estate  was 
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which  Andrew  Pierce  received  under  this  clause  of  the  will,  the 
defendants  gave  in  evidence  certain  judgments  of  Jane  Jacobs 
against  Joseph  Pierce  upon  which  his  real  estate  was  sold  for 
$5000,  to  David  Nevin,  of  which  Andrew  Pierce  received,  after 
the  death  of  his  mother,  from  the  sheriff,  the  sum  of  $3486.82.  It 
was  also  shown  that  Andrew  Pierce  was  indebted  to  his  mother 
in  a  large  sum  of  money.  David  Nevin  sold  the  same  land  for 
85230.70,  to  Andrew  Pierce,  who  sold  it  to  Robert  M'Keehan,  the 
defendant,  and  took  his  bonds  for  the  purchase  money,  of  which 
those  in  suit  were  two. 

The  defendant  also  gave  in  evidence  a  petition  of  Joseph  Pierce 
to  the  Common  Pleas,  setting  out  all  the  foregoing  facts,  and  that 
Andrew  Pierce  had  ceased  to  support  him,  and  was  then  insolvent, 
and  praying  the  court  to  dismiss  him :  and  the  court  did  dismiss 
him  and  appointed  Archibald  M'Allister  in  his  place,  and  decreed 
that  the  trust  fund  should  be  paid  over  and  delivered  to  him,  and 
directed  an  attachment  to  issue  against  the  fund  in  the  hand  of 
Robert  M'Keehan. 

Paul  S.  Pierce  sworn.  Andrew  Pierce  never  paid  anything  to 
mother  on  the  recognizances.  He  gave  bonds  in  lieu  of  the  recog- 
nizances. I  think  the  money  Andrew  received  on  the  judgments 
was  vested  in  the  purchase  of  the  land  from  Nevin.  I  know  the 
money  was  invested  in  the  purchase  of  this  property.  I  was  inti- 
mately acquainted  with  Andrew's  business.  He  said  the  money 
was  invested  in  this  property.  The  hand  money  of  the  property 
he  sold  to  Doner,  went  into  his  business  at  Pittsburg.  He  was 
accountable  to  Mr  Nevin  on  record  for  a  sum  of  $1500  or  $2000. 
This  was  paid  out  of  the  property  he  sold  to  M'Keehan.  Joseph 
lived  on  the  place  bought  from  Nevin  for  three  years  after  Andrew 
went  to  Pittsburg.  The  place  was  leased  for  Joseph's  boarding 
and  $200.  Joseph  is  not  able  to  support  himself.  He  is  very 
intemperate,  and  was  so  in  the  lifetime  of  his  mother. 

Alexander  M.  Kerr  sworn.  After  Andrew  had  got  this  money 
in  his  hands,  he  said  he  would  invest  it  in  real  estate  in  the  west. 
He  went  to  the  west  and  returned.  He  then  said  he  would  lay 
the  money  out  in  the  purchase  of  this  farm,  and  he  did  buy  the 
farm.  He  invested  this  money  which  he  got  from  the  judgments 
in  the  farm.  I  know  that  Joseph  was  boarded  with  the  tenant. 

The  court  below  charged  the  jury  that  upon  all  the  evidence 
given,  there  was  no  legal  defence,  and  the  plaintiff  was  entitled  to 
recover. 

Graham  and  Biddle,  for  plaintiff  in  error.  The  will  created  a 
trust  fund  for  the  benefit  of  Joseph  Pierce,  3  Vez.  Jr.  7 ;  and  that 
fund  was  shown  to  be  vested  in  the  land  sold  to  M'Keehan.  This 
trust  fund  would  not  pass  by  the  assignment  to  the  creditors.  7 
Johns.  Ch.  52 ;  3  Rawle  203 ;  1  Penn.  Rep.  261 ;  Ear.  Dig.  365 ; 
4  Wash.  C.  C.  105;  Willis  on  Trusts  185;  Lewin  on  Trusts  201. 
ni.  —  36  Y  * 
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Gallaher,  contra,  argued  that  there  was  no  trust  created  by 
the  will ;  and  if  there  was,  there  was  such  an  intermingling  of  the 
funds,  that  there  is  no  evidence  of  that  now  claimed  being  the  same. 
Willis  on  Trust.  88  ;  Lewin  on  Trusts  130 ;  Green's  Rep.  343.  But 
these  bonds  have  been  assigned  for  a  valuable  consideration,  and 
are  now  the  property  of  bona  fide  purchasers  without  notice  of 
this  which  is  now  called  a  trust.  2  Johns.  Chan.  479,  182,  441 ; 
1  Rawle  282. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  Jane  Jacobs  made  her  will  in  1827;  of  which  the 
following  clause  was  material  in  this  case.  "  I  give  and  bequeath 
to  my  son  Andrew,  and  to  his  heirs  and  assigns,  all  the  residue 
and  remainder  of  my  estate,  of  whatsoever  kinds  the  same  may  be, 
subject  to  the  maintenance  of  my  son  Joseph,  for  and  during  his 
natural  life;  he  shall  be  supplied  with  good  clothing,  boarding, 
washing,  and  lodging."  Under  this  will,  it  was  stated  that 
Andrew  Pierce,  the  devisee,  received  above  $6500. 

On  the  24th  of  March  1828,  Andrew  Pierce,  the  devisee,  pur- 
chased from  D.  Nevin  a  tract  of  land,  for  which  he  gave  $5230.70. 
On  the  24th  of  March  1837,  he  conveyed  this  land  to  M'Keehan 
for  $7159.29,  who  paid  all  but  two  bonds,  each  for  $891,  payable 
on  the  1st  of  April  1840  and  1841.  It  was  proved,  and  not  con- 
tradicted, that  Andrew  Pierce  bought  and  paid  for  the  above 
tract  out  of  money  received  under  the  will  of  his  mother,  Jane 
Jacobs.  Andrew  supported  Joseph  by  leasing  this  farm  for  the 
boarding  of  Joseph,  (who  lived  with  the  tenant),  and  $200  a  year, 
until  the  land  was  sold  to  M'Keehan.  About  the  time  of  the  sale 
to  M'Keehan,  Andrew  went  to  Pittsburg,  and  engaged  in  trade ; 
and  on  the  22d  of  June  1838,  he  assigned  to  A.  D.  M'Bride  and 
John  Maclay,  for  the  use  of  such  creditors  as  would  release ;  and 
certain  of  them  did  release. 

At  an  August  court  1838,  Joseph  Pierce  presented  his  petition, 
stating  minutely  the  above  facts,  and  that  Andrew  had  ceased  to 
support  him,  and  was  believed  to  be  insolvent ;  and  praying  the 
court  to  grant  a  citation  to  Andrew  to  appear,  &c.  and  abide  the 
order  and  decree  of  the  court ;  and  in  the  mean  time,  to  attach 
the  debt  due  from  M'Keehan  to  Andrew,  for  the  security  of 
Joseph's  maintenance.  The  citation  and  attachment  issued,  and 
were  served.  At  November  court  1838,  Andrew  appeared,  and 
not  giving  security  to  perform  the  trust,  according  to  the  order 
of  the  court,  he  was  dismissed  by  the  court,  and  Archibald 
M'Allister  appointed  trustee  in  his  place. 

This  suit  was  instituted  in  this  form,  to  try  whether  the 
assignees  of  Andrew  Pierce,  or  the  trustee  of  Joseph  Pierce,  were 
entitled  to  this  money  during  the  life  of  Joseph;  and  if  the 
latter,  to  how  much  he  was  entitled.  The  cause  was  decided  in 
the  court  below  on  a  single  point,  and  the  argument  here  was 
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principally  directed  to  that,  though  other  matters  were  also  men- 
tioned, and  discussed  incidentally. 

It  was  not  seriously  contended  that  Andrew  was  not  a  trustee 
for  Joseph,  and  liable  to  be  cited  and  proceeded  against  in  court 
as  such.  The  case  in  3  Vez.  Jr.  7,  is  express  that  Joseph  could 
file  a  bill  in  such  a  case,  and  have  relief  by  security,  or  seizure  of 
the  trust  property.  "  The  words,"  says  the  Chancellor,  "  are  suf- 
ficient to  raise  a  trust;  for  we  have  now  got  beyond  all  possi- 
bility of  doubt  as  to  the  rule,  that  all  words  of  recommendation 
or  desire,  by  a  person  having  power  to  command,  shall  operate  as 
a  trust.  The  only  question  is,  whether  the  person  in  whose  favour 
it  is  made,  and  the  property  to  which  it  applies,  are  certain';  and 
if  so,  all  those  words  used  by  a  person  having  power  to  command 
shall  create  a  trust."  If  a  bare  desire  or_  request  that  Andrew 
should  support  Joseph,  would  have  made  the  former  a  trustee, 
much  more  shall  a  bequest,  subject  to  his  maintenance,  make  him 
such.  The  chancellor,  in  that  case,  goes  on  to  say,  the  person  to 
be  supported  or  maintained  may  file  a  bill.  See  also  the  cases 
referred  to  in  1  Powell  on  Devises,  355  and  2  Sch.  fy  Lef.  189. 

The  cause  was  argued  principally  on  other  grounds :  that  it  was 
personal  property ;  then  became  money ;  then  invested  in  a  tract 
of  land,  and  new  bonds  given  for  the  price  of  that  tract  of  land. 
The  cases  last  cited,  show  that  a  trust  may  be  connected  with  a 
bequest  of  personal  property ;  and  it  is  too  plain  to  reason  on,  that 
the  trustee  changing  personal  estate  to  money,  leaves  him  as  much 
a  trustee  as  before  the  change.  I  speak  particularly  of  such  a 
trust  as  the  one  in  question ;  viz.  a  bequest  of  a  large  amount  of 
money,  debts,  and  goods,  subject  to  the  maintenance  of  his  brother. 
The  remark  that  money  has  no  earmark,  like  most  quaint  phrases, 
has  obtained,  or  rather  had  obtained  a  currency,  and  produced  an 
effect  greater  than  was  intended  when  first  judicially  used.  As  a 
circulating  medium,  when  passed  fairly  from  hand  to  hand,  it 
cannot  be*  identified,  nor,  in  most  cases,  followed  and  recovered 
from  the  innocent  holder ;  bilt  it  never  was  intended  to  convey  the 
idea  that  a  trustee  could  devest  himself  of  the  fiduciary  character, 
by  converting  trust  money  into  goods  or  land ;  and  in  England, 
and  here,  when  changed  into  stocks  or  lands,  chancery  has,  and 
always  will  follow  it.  The  proof  here  was  full,  and  on  argument, 
it  was  not  contested  that  the  land  was  purchased  with  this  trust 
money;  and  Joseph  for  many  years  was  maintained  by  the  rent  of 
this  very  land,  or  his  maintenance  was  a  part  of  the  rent.  I  did 
not  understand  it  to  be  seriously  contested  that  the  land  was  not 
subject  to  the  trust,  while  Andrew  owned  it;  but  the  land  has 
been  sold,  and  bonds  taken  for  the  price,  and,  it  is  alleged,  passed 
by  the  general  assignment.  It  is  not  necessary  to  say,  that  if  the 
assignees  had  collected  this  money,  and  paid  it  away  to  Andrew's 
creditors,  it  would  have  presented  a  very  different  case ;  but  they 
have  not  collected  it.  If  the  trust  money  was  in  the  land,  it  must 
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be  in  the  bonds  given  for  that  land ;  and  the  amount  of  the  bonds 
is  understood  to  be  ready  awaiting  the  event  of  this  suit.  A 
bankrupt,  or  insolvent  debtor,  assigns  all  his  property  of  every 
kind ;  but  his  assignment  does  not  pass  what  is  not  his,  but  another 
person's  property.  Lewin  on  Trusts  and  Trustees,  254,  5,  6. 
This  is  equally  the  case  at  law  and  equity;  and  where  the  trust 
property  has  been  converted  to  property  of  a  different  description, 
the  new  acquisition  will  be  equally  protected  from  the  effects  of 
bankruptcy  or  insolvency.  See  Ib.  and  Willis  404 ;  3  P,  Wms. 
186,  7;  3  M.  <£•  -S.  574,  5.  In  the  last  case,  it  was  decided  to 
make  no  difference  that  a  trustee  was  guilty  of  a  breach  of  trust 
in  assigning  it.  A  trustee  can  acquire  no  right  to  himself,  or 
those  in  privity  with  him,  by  a  breach  of  trust ;  and  here  his 
assignees  have  notice  before  receiving  the  money.  It  is  much 
like  the  common  case  of  a  factor  having  absolute  power  of  dis- 
posing of  property  in  any  manner  he  pleases,  and  he  sells  the  pro- 
perty of  his  principal,  and  takes  notes  for  the  price;  those  notes 
do  not  pass  the  right  to  his  assignees ;  and  if  assignees  receive 
the  money  on  them,  the  principal  can  recover  that  money  from 
them. 

In  the  hurry  of  a  trial,  it  seems  the  learned  court  did  not  see 
that  there  was  no  mingling  of,  or  confusion  of  property,  in  the 
sense  supposed.  Joseph  had  no  right  to  any  specific  part  of  this 
bequest.  The  testatrix  gave  it  all  to  Andrew ;  and  it  seems  it 
consisted  of  goods,  and  debts,  and  money ;  but  she  gave  it  all, 
subject  to  the  maintenance  of  Joseph,  during  his  life ;  subject  only 
to  this,  it  was  the  property  of  Andrew,  and  all  of  it  his  property. 
Joseph  had  no  right  to  any  specific  part  of  it  —  never  had  such 
right ;  there  could  then  be  no  mingling  of  Joseph's  money  with 
that  of  Andrew ;  and  I  have  shown  that  converting  it  into  pro- 
perty of  a  different  character,  did  not  free  it  from  the  trust.  2 
Penn.  Rep.  346. 

It  was  not  denied  that  the  extension  of  the  equity  powers  of 
our  courts  over  cases  of  trusts,  brought  this  within  their  cogni- 
zance, under  their  extended  powers  on  this  subject.  A  chancellor 
would  at  once  refer  it  to  a  master,  to  report  how  much  of  the 
fund  should  be  sequestered  from  a  failing  trustee,  to  meet  the  pro- 
vision of  a  maintenance  to  Joseph,  during  his  life.  We  have  no 
masters  in  chancery ;  it  is  to  be  regretted  that  the  Acts  giving 
equity  powers  to  our  common  law  courts,  did  not,  at  least,  give 
a  general  outline  of  the  forms  by  which  these  powers  were  to  be 
exercised.  The  want  of  something  in  the  laws,  and  of  decisions  or 
rules  as  to  the  mode  of  proceeding,  led  the  counsel  in  this  case  to 
adopt  this  suit  to  ascertain  whether  the  plaintiff  below,  or  the 
trustee  of  Joseph,  is  to  receive  the  money ;  and  if  the  latter,  how 
much  he  is  to  receive  —  how  much,  can  in  the  present  state  of  the 
law  and  practice,  be  ascertained,  either  by  consent  of  parties  or 
by  a  jury.  This  would  be  within  the  scope  of  the  ordinary  duty 
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of  a  jury ;  who,  in  a  great  proportion  of  cases,  are  required  to 
decide  who  is  to  recover,  and  how  much  is  to  be  recovered, 
if  any. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Weir  against  Hale. 

An  execution  put  into  the  hands  of  the  sheriff  and  levied  upon  personal  pro- 
perty, with  any  other  than  the  bond  fide  intention  of  selling  the  property  and 
making  the  money,  is  fraudulent  as  to  subsequent  judgment  creditors. 

In  order  to  postpone  an  execution  under  such  circumstances,  to  subsequent 
executions,  it  is  not  necessary  that  the  plaintiff  should  have  given  the  sheriff 
notice  to  stay  proceedings ;  but  any  arrangement  with  the  defendant,  or  other 
conduct  of  the  plaintiff,  evincing  his  intention  not  to  have  a  sale  of  the  property, 
will  have  that  effect. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Benezer  Hale,  and  other  execution  creditors  of  S.  B.  Hickcox 
&  Co.,  against  John  A.  Weir.  This  was  a  feigned  issue  directed 
by  the  court  to  try  the  right  to  money  raised  on  the  sale  of  the 
personal  property  of  Samuel  B.  Hickcox  &  Co.  The  plaintiffs, 
Benezer  Hale,  Josiah  Elder  &  Co.,  William  Reed  and  Henry  M. 
Bayard,  were  respectively  creditors  of  Samuel  B.  Hickcox  &  Co., 
and  had  each  issued  writs  of  fieri  facias  against  them,  before  the 
sheriff  sold  their  personal  property.  Each  of  the  plaintiffs  claimed 
to  be  paid  out  of  the  proceeds  of  the  sale,  and  the  court  ordered  a 
feigned  issue  in  which  they  should  all  join  as  plaintiffs  against  the 
prothonotary  as  defendant. 

The  executions  came  to  the  hands  of  the  sheriff  in  the  order  in 
which  they  are  here  mentioned,  and  the  contest  was  between  the 
plaintiffs,  who  was  entitled  to  the  proceeds  of  the  sale.  After  the 
executions  were  given  in  evidence,  this  testimony  was  given  by 
the  sheriff: 

"  I  had  the  executions  of  Reed  and  Bayard  in  my  hands  before 
the  sheriff's  sale;  levied  them  on  same  goods  that  I  levied  on 
executions  of  Hale  and  Elder  &  Co.  The  morning  after  I  received 
Bale's  execution,  I  went,  in  company  with  him,  to  the  furnace ; 
this  was  on  the  19th  of  October  1841.  I  had  three  executions 
before  Hale's,  viz :  William  A.  Brown,  Peter  K.  Miller,  and  Penn- 
sylvania Bank.  I  had  levied  on  these  three  executions  a  few  days 
before  I  received  Hale's  on  the  14lh  of  October.  I  made  levy  on 
these  three  executions.  They  have  been  paid  by  me  by  order  of 
court.  The  morning  after  I  levied  on  Hale's  execution,  I  gave 
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orders  to  the  manager  of  the  furnace  to  stop  it ;  Gregg,  the  mana- 
ger, said  they  had  ore  only  to  keep  them  going  a  few  days,  but 
were  well  stocked  with  coal  and  everything  else.  Hale  was  pre- 
sent, and  said  it  was  a  hardship  the  furnace  should  be  stopped, 
and  he  would  endeavour  to  furnish  the  ore.  Mr  Gregg  or  Hale 
then  asked  if  I  would  permit  them  to  go  on.  Hale  said  he  thought 
there  would  be  a  compromise  among  the  creditors,  and  it  would 
be  a  pity  to  stop  the  furnace  ;  he  said  he  either  had  or  would  have 
in  hands,  shortly,  the  means  to  satisfy  the  three  first  executions. 
I  then  said  I  had  no  objection  to  their  going  on  with  the  furnace. 
Hale  said  he  would  allow  what  was  right,  for  coal,  and  see  the 
hands  paid;  Mr  Gregg  consented  to  go  on,  as  usual,  with  blast; 
nothing  said  about  sale,  at  that  time.  Hale  thought  the  matter 
would  be  compromised  without  sale ;  don't  remember  that  Hale 
said,  on  riding  up,  anything  about  sale ;  nothing  said  about  sale 
till  a  few  days  after  this,  when  other  executions  were  put  in  my 
hands;  after  I  found  there  would  be  a  sale,  Hale  was  as  anxious 
as  anybody  for  it  to  go  on. 

"  Hale  never  said  anything  to  me  about  staying  these  execu- 
tions. The  sale  of  personal  property  took  place  the  llth  of  No- 
vember 1841.  Reed  urged  me  to  advertise  the  property.  About 
the  time,  or  a  little  before  I  advertised,  I  saw  Reed  and  Bayard 
in  town,  in  company  with  Hale." 

Samuel  B.  Hickcox,  testified :  I  owed  Hale  $131  on  the  18th  of 
October  1841,  as  I  believe:  I  cannot  say  that  Murray  owed  him 
the  $250,  more  than  I  see  it  on  Hale's  book ;  there  was  a  settle- 
ment, I  believe,  by  Guthrie,  in  April ;  I  paid  him  some,  which  was 
credited ;  the  judgment  was  confessed,  in  part,  to  secure  to  Mr 
Hale  what  was  due  to  him ;  in  the  next  place  to  secure  our  per- 
sonal property,  that  it  should  not  be  sacrificed,  in  case  other  exe- 
cutions came  against  us,  and  forced  sale ;  in  case  no  other  execu- 
tions came  against  us,  I  was  to  go  on  with  the  furnace  unmolested; 
I  was  to  use  the  stock  as  I  had  done ;  if  no  other  executions  should 
be  issued  against  us,  there  was  to  be  no  sale  by  sheriff  on  Hale's 
execution.  It  was  presumed,  that  as  well  stocked  as  the  furnace 
was,  at  that  time,  we  could  pay  our  debts ;  this  was  the  under- 
standing at  the  time  judgment  was  confessed  and  execution  issued 
— an  amicable  judgment.  The  proposition  came  from  Mr  Murray, 
my  partner,  who  was  staying  at  Hale's,  and  then  from  Murray 
and  Hale  together ;  I  stopped  there,  when  I  came  to  town ;  I  was 
on  good  terms  with  Hale. 

The  points  put  by  the  counsel  of  the  parties,  and  the  answers 
of  the  court,  are  distinctly  stated  in  the  opinion  of  the  court. 

M'Cormick,  for  plaintiff  in  error.  The  principle  contained  in 
all  the  cases,  is,  that  an  execution  shall  not  be  used  for  any  other 
than  the  bond  fide  purpose  of  making  the  money  by  a  sale  of  the 
property  levied.  3  Rawle  344 ;  3  Wash.  C.  C.  60 ;  1  Rawle  366  ; 
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3  Penn.  Rep.  487.  Here  it  is  clearly  proved  that  the  original 
terms  in  which  the  judgment  was  given,  were  to  prevent  a  sale, 
unless  it  became  necessary  in  consequence  of  subsequent  events ; 
and,  in  pursuance  of  this  arrangement,  Hale  took  possession  of, 
and  went  on  to  use  the  property  levied  by  blowing  the  furnace. 
That  this  arrangement  was  not  communicated  to  the  sheriff,  was 
a  matter  of  no  moment ;  the  fraud  and  hindrance  to  other  credit- 
ors were  equally  effectual.  4  Rawle  308 ;  5  Rawle  286 ;  2  Rawle 
282. 

Ott  and  Herman  Jllricks,  contra,  argued  that  the  arrangement 
made  was  not  to  prejudice  creditors,  but,  on  the  contrary,  to 
advance  their  interests  and  to  prevent  a  sacrifice  of  the  property. 
The  sheriff  might  have  sold  at  any  time,  and  did  actually  sell 
before  the  return  day  of  his  writ;  the  execution  of  the  process 
was  not,  therefore,  interfered  with ;  and  this  is  the  true  test  by 
which  the  conduct  of  the  plaintiff  is  to  be  tried.  4  Rawle  308  ; 
3  Cowen  272;  11  Wend.  548;  6  Cowen  284;  3  Rawle  344; 

5  Rawle  286. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  personal  property  of  the  firm  of  Samuel  B. 
Hickcox  &  Co.  having  been  taken  in  execution  and  sold  at  the 
suits,  respectively,  of  several  judgment  and  execution  creditors,  a 
contest  arose  between  them  as  to  the  appropriation  of  the  money 
made  by  the  sale.  The  court  below,  in  order  to  settle  the  contro- 
versy, directed  that  a  feigned  issue  should  be  joined,  so  that  the 
facts  might  be  passed  on  and  decided  by  a  jury.  On  the  trial  of 
the  issue,  after  the  giving  of  the  evidence  had  been  closed,  the 
counsel  of  Reed  and  Bayard,  a  party  to  the  issue,  requested  the 
court  to  charge  the  jury  as  follows : — "  If  the  executions  of  B. 
Hale  and  J.  Elder  &  Co.,  respectively,  were  issued  and  levied  on 
the  personal  property  of  S.  B.  Hickcox  &  Co.,  with  the  intention 
to  secure  their  claims  merely,  and  not  to  obtain  satisfaction,  they 
are  fraudulent  and  void.  Second :  If  the  arrangement  made  in 
these  cases  was,  that  the  executions  were  to  be  placed  in  the  she- 
riff's hands  and  levied,  but  there  was  to  be  no  sale  unless  other 
executions  came  against  Hickcox  &.  Co.,  then  the  executions, 
respectively,  of  Hale  and  Elder  &  Co.  shall  be  postponed  to  those 
of  the  other  creditors.  Third :  If,  after  the  sheriff  had  made  his 
levy  under  Hale's  execution,  and  ordered  the  manager  of  Hickcox 

6  Co.  to  stop  the  furnace,  Hale  made  an  agreement  with  Hickcox 
&  Co.,  and  with  the  sheriff,  that  he  would  carry  on  the  furnace 
and  use  the  stock  levied  on  for  an  indefinite  time,  the  lien  of  his 
execution  was  thereby  lost,  and  he  is  not  entitled  to  the  money  in 
court." 

The  court  gave  the  following  response : — "  The  first,  second,  and 
third  points  are  answered  in  the  affirmative,  with  this  additional 
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instruction,  that  the  plaintiffs  in  the  executions  referred  to,  must 
not  only  have  made  this  arrangement  with  the  defendants  in  the 
executions,  but  must  also  have  communicated  the  same  to  the 
sheriff,  in  such  manner  as  to  authorize  him  to  suspend  the  execu- 
tion of  the  writs.  If  the  sheriff  received  no  instruction  or 
direction  from  the  plaintiffs  in  the  executions,  other  than  the 
writs ;  if  the  sheriff  was  not  in  any  manner  directed  to  suspend 
the  execution  of  the  writs,  or  given  to  understand  that  they  were 
suspended,  other  creditors  have  no  right  to  object.  If  Hale  made 
an  agreement  with  Hickcox  &  Co.  and  the  sheriff,  to  suspend  the 
execution  of  Hale's  writ  beyond  the  time  the  sheriff  would  have 
sold  in  obedience  to  the  writ,  it  is  fatal  to  Hale's  execution.  If 
the  sheriff  was  not  induced  to  suspend  execution  by  Hale  beyond 
what  he  should  have  done  in  execution  of  the  writ  without  other 
directions,  other  creditors  have  no  cause  of  complaint."  The 
counsel  for  the  plaintiffs  in  error,  allege  that  the  court  erred  in 
the  answers  thus  given  to  the  questions  involved  in  their  three  first 
points,  and  have  made  the  same  the  ground  of  the  first  two  errors 
assigned. 

The  court  below  seem  to  have  entertained  the  idea,  that  although 
the  execution  first  delivered  to  the  sheriff  was  by  agreement 
between  the  plaintiff  and  the  defendants  in  it,  placed  merely  in 
the  hands  of  the  sheriff  for  the  purpose  of  gaining  a  preference, 
and  securing  the  amount  of  the  money  mentioned  in  it,  without 
depriving  the  defendants  in  the  execution  of  the  use  of  the  pro- 
perty, by  taking  it  out  of  their  possession,  or  making  a  sale  of  it, 
unless  other  creditors  sued  out  executions  and  delivered  them  to 
the  sheriff,  the  plaintiff  in  such  first  execution  would,  notwith- 
standing, still  be  entitled  to  a  preference  over  subsequent  execu- 
tions, sued  out  and  placed  in  the  hands  of  the  sheriff,  unless  such 
agreement  to  favour  the  defendants  in  the  execution  were  expressly 
communicated  to  the  sheriff,  or  he  was  positively  instructed  not 
to  proceed  to  sell,  unless  other  creditors  put  executions  into  his 
hands.  In  this  we  think  the  court  was  mistaken ;  for  it  is  not  the 
communication  to  the  sheriff  of  the  fraudulent  design  with  which 
the  execution  is  sued  out  and  put  into  his  hands,  nor  the  direction 
of  the  plaintiff  therein  to  him,  in  pursuance  of  such  an  agreement 
or  understanding  with  the  defendant  in  the  execution,  that  avoids 
the  first  execution  as  against  subsequent  executions ;  but  the  inju- 
rious effect  that  may  be  produced  by  it  upon  other  creditors  in  its 
natural  tendency  to  hinder  and  delay  them  from  proceeding  to 
have  execution  of  their  judgments.  In  order  to  make  the  execu- 
tion first  put  into  the  hands  of  the  sheriff,  available  against  those 
delivered  to  him  subsequently,  it  is  not  sufficient  that  the  plaintiff 
in  it  has  a  valid  judgment,  and  that  he  is  entitled  to  have  execu- 
tion of  it;  but  he  must  sue  out  his  execution,  and  deliver  it  to  the 
sheriff,  not  merely  for  the  purpose  of  having  his  debt  secured  by 
creating  a  lien  on  the  personal  property  of  the  defendant,  or  still 
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less  of  protecting  the  defendant  thereby  in  the  use  and  enjoyment 
of  it,  but  for  the  purpose  of  having  his  judgment  satisfied  by  a 
bonafide  execution  of  the  writ  as  far  as  it  may  be  practicable.  If, 
therefore,  it  can  be  shown  that  the  plaintiff  in  the  execution  placed 
it  in  the  hands  of  the  sheriff,  with  any  other  view  than  that  of  hav- 
ing it  executed  bona  fide,  and  it  is  not  so  executed,  it  ought  not 
to  be  considered  good  against  subsequent  executions.  The  plain- 
tiff may  have  his  purpose  answered,  in  many  instances,  though 
fraudulent,  without  communicating  it  to  the  sheriff;  for,  unless  the 
sheriff  evinces  his  intention  to  take  the  actual  possession  of  the 
property,  so  as  to  deprive  the  defendant  of  the  use  of  it,  the  plain- 
tiff, when  he  wishes  the  defendant  to  have  the  possession  and  use 
of  it,  notwithstanding  his  execution  in  the  hands  of  the  sheriff,  has 
no  occasion  to  tell  the  sheriff  to  leave  the  property  in  the  posses- 
sion of  the  defendant,  that  the  latter  may  have  the  use  of  it, 
because  he  sees  that  the  sheriff  is  disposed  to  do  so  without  his 
direction  to  that  effect.  And  seeing  the  property  so  left  with  the 
defendant  by  the  sheriff,  the  plaintiff  need  not  tell  the  sheriff,  that 
he  does  not  wish  him  to  sell  it,  as  long  as  the  sheriff  forbears  to 
make  an  effort  to  do  so.  And  other  creditors  may  thus  be  impro- 
perly kept  at  bay,  by  the  plaintiff's  issuing  and  placing  his  execu- 
tion in  the  hands  of  the  sheriff,  for  the  mere  purpose  of  favouring 
the  defendant,  without  any  wish  to  enforce  the  payment  of  his 
judgment,  and  without  making  his  intention  known  to  the  sheriff, 
otherwise  than  by  his  not  urging  or  asking  him  to  sell  the  pro- 
perty. But  it  is  true  also,  if  the  plaintiff,  even  without  any  pre- 
vious concert  or  collusion  with  the  defendant,  on  delivering  his 
execution  to  the  sheriff,  directs  him  to  make  a  seizure  of  the  defend- 
ant's personal  property,  but  not  to  take  it  from  him,  or  to  sell  it 
without  further  orders,  for  he  expects  the  debt  will  be  settled  or 
paid  without  that ;  or  if  he  give  any  direction  to  the  like  effect, 
his  execution  will  not  be  good  against  subsequent  executions  at 
the  suit  of  other  creditors.  And  this  would  be  the  case,  though 
the  plaintiff  may  not  thereby  intend  to  hinder,  delay  or  defraud 
other  creditors,  but  to  hasten  the  debtor  merely  to  pay.  The 
authorities  cited  and  relied  on  by  the  counsel  for  the  defendant  in 
error  prove  this  latter  position.  But  it  would  be  anomalous  and 
strange,  if  the  first  execution,  in  the  latter  case,  should  riot  avail 
against  the  subsequent  executions,  when  nothing  like  fraud  or 
injury  to  other  creditors  was  intended,  and  yet  prevail  in  the  for- 
mer case,  where  the  great  object  of  issuing  and  placing  it  in  the 
hands  of  the  sheriff,  was  to  cover  the  property  from  the  executions 
of  other  creditors,  and  give  to  the  defendant  the  actual  use  of  it 
as  long  as  possible.  But  Mr  Hale  in  this  case,  who  had  the  first 
execution  in  the  hands  of  the  sheriff,  would  seem,  from  the  evi- 
dence, to  have  gone  much  further,  than  giving  a  bare  direction  to 
the  sheriff  not  to  proceed  under  his  execution  as  the  law  required, 
for  he  actually  took  possession  of  the  property  himself,  by  the  con- 
ni.  —  37  Z 
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sent  of  the  defendants  or  their  agent,  to  the  entire  exclusion  of  the 
sheriff,  and  used  and  disposed  of  a  considerable  portion  of  it,  with- 
out accounting  to  the  sheriff,  or  giving  credit  on  his  execution,  for 
it.  This,  if  believed  by  the  jury,  was  undoubtedly  sufficient  to 
postpone  his  execution,  because  it  was  a  most  unwarrantable  mis- 
application, if  not  embezzlement  of  the  property  which  ought  either 
to  have  been  applied  to  the  payment  of  his  own  execution,  if  just, 
or  those  of  the  other  creditors.  We  therefore  think  that  the  court 
below  erred  in  their  instruction  to  the  jury  on  the  three  first  points 
submitted  by  the  counsel  of  Reed  and  Bayard. 

The  third  error  is  an  exception  to  the  answers  given  by  the 
court  to  the  first  and  second  points,  submitted  by  the  counsel 
below  of  Elder  &  Co.,  also  a  party  to  the  issue.  By  the  first  the 
court  was  requested  to  instruct  the  jury,  "  if  they  believed  that 
there  was  an  arrangement  and  understanding  between  Benezer 
Hale  and  Hickcox  &  Co.,  that  the  execution  of  B.  Hale  should  be 
issued,  not  for  the  purpose  of  having  a  sale  of  the  personal  pro- 
perty levied  on,  but  only  that  the  levy  should  be  made  to  secure 
the  debt,  the  execution  was  no  lien  as  respects  the  other  execution 
creditors ;  and  B.  Hale  had  no  right  to  any  part  of  the  money  in 
court."  And  further,  by  the  second  point,  "  that  if  such  arrange- 
ment or  understanding  existed,  by  which  no  sale  was  to  be  made 
on  B.  Hale's  execution,  unless  or  until  some  other  executions  were 
issued,  the  law  was  the  same."  The  court  answered  both  these 
points  in  the  affirmative,  with  this  further  instruction,  that  to 
destroy  the  lien  of  Hale's  execution,  the  arrangement  referred  to 
must  have  been  communicated  to  the  sheriff  in  such  manner  as  to 
authorize  him  to  suspend  the  execution  of  the  writ,  otherwise  the 
lien  of  Hale's  execution  would  not  be  lost  to  him  in  favour  of 
other  creditors."  These  points,  as  also  the  answers  given  to  them 
by  the  court,  being  substantially  the  same  with  those  of  Reed  and 
Bayard,  which  we  have  noticed  above  by  showing  that  the  court 
erred  in  their  answers  to  them,  require  no  further  discussion  in 
order  to  prove  the  error  of  the  court  in  answering  them. 

The  fourth  error  is  an  exception  to  the  answer,  given  by  the 
court,  to  the  third  point  submitted  by  the  counsel  of  Elder  &  Co. 
By  this  point  the  court  was  requested  to  instruct  the  jury,  "  that 
if  they  believed  the  testimony  of  John  Fox,  the  sheriff,  that  Benezer 
Hale,  on  the  day  after  issuing  his  execution,  went  to  the  furnace 
of  the  defendants  therein  named,  with  the  sheriff;  was  present  with 
the  sheriff  when  he  made  the  levy  under  it,  and  ordered  Mr  Gregg, 
the  manager  of  the  furnace,  to  stop  it ;  that  Mr  Hale  then  inter- 
fered, by  saying  it  was  a  pity  the  furnace  should  be  stopped,  and 
undertook,  with  the  consent  of  the  sheriff,  to  carry  on  the  furnace 
himself,  using  for  that  purpose  the  property  levied  on  under  his 
execution,  for  an  indefinite  time,  and  saying  nothing  to  the  sheriff 
about  making  sale  of  the  property  levied  on ;  this  was  in  effect  an 
order  by  Benezer  Hale  to  the  sheriff  to  stay  proceedings  on  his 
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execution ;  Benezer  Hale's  execution  was  thereby  postponed,  and 
he  had  no  right  to  any  part  of  the  money  in  court ;  or  if  the  jury 
should  believe,  from  the  testimony  of  sheriff  Fox,  the  facts  to  be 
as  stated  in  this  point,  it  was  a  virtual  stay  of  the  execution  by 
Hale,  and  the  law  would  be  the  same."  To  this  the  court 
answered :  "  It  is  referred  to  the  jury  to  decide  whether  Hale,  by 
his  communication  with  the  sheriff,  authorized  him  to  suspend  the 
execution  of  his  writ,  beyond  what  he  would  have  done  without 
the  interference  of  Hale,  whether  Hale  in  any  manner  instructed 
or  authorized  the  sheriff  to  stay  proceedings  on  his  writ.  If  he 
left  the  sheriff  to  proceed  in  the  execution  of  his  writ,  in  all 
respects,  as  commanded  by  the  writ,  he  lost  no  preference,  although 
pending  the  time  between  the  levy  and  sale,  he  may  with  permis- 
sion of  the  sheriff  have  directed  the  manager  at  the  furnace  to 
continue  to  blow  it,  and  have  supplied  him  with  materials  for  that 
purpose."  We  are  clearly  of  opinion  that  the  court  erred  in  their 
answer  on  this  point ;  for  if  it  be  true  that  Mr  Hale  did  so  inter- 
fere, as  to  have  the  property  seized  on,  or  liable  to  be  seized  on, 
by  the  sheriff,  diverted  from  the  executions,  so  that  the  sheriff  could 
not  perform  his  duty  as  he  ought  to  have  done,  by  taking  and  sell- 
ing it,  for  the  purpose  of  satisfying  the  executions,  as  far  at  least 
as  it  would  go,  it  was  even  worse,  as  regarded  the  other  creditors, 
than  telling  the  sheriff  not  to  proceed  and  sell  under  his  execution; 
for  if  he  had  merely  done  the  latter,  the  other  creditors  might  pos- 
sibly have  gotten  the  benefit  of  the  property  so  disposed  of  by  Mr 
Hale  under  their  executions.  Such  conduct  was  unquestionably 
sufficient  to  preclude  him  from  claiming  any  of  the  moneys  made 
by  the  sheriff,  until  after  the  other  executions,  under  which  the 
sale  of  the  remaining  property  was  made,  were  first  satisfied. 

Judgment  reversed,  and  venire  de  now  awarded. 


Parks  against  Dunkle. 

No  definite  rule  can  be  expressed  to  control  the  necessity  of  having  the  per- 
sonal attendance  of  a  witness,  or  what  degree  of  inability  to  attend  will  enable  the 
party  to  read  his  deposition.  This  must,  in  some  measure,  depend  upon  the 
sound  discretion  of  the  court,  and  the  circumstances  of  each  particular  case.  But 
the  exercise  of  such  discretion  may  be  the  subject  of  review  on  a  writ  of  error. 

In  an  issue  involving  the  validity  of  a  release  of  dower,  in  which  the  want  of 
sufficient  consideration  is  alleged  to  be  an  evidence  of  its  invalidity,  the  value  of 
the  estate  is  legal  and  material  evidence. 

It  is  not  competent  to  give  parol  evidence  of  the  contents  of  a  written  paper 
without  first  giving  positive  proof  of  its  destruction,  or  of  a  diligent  search  by 
which  its  loss  has  been  ascertained. 
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ERROR  to  the  Common  Pleas  of  Berks  county. 

Hannah  Parks  against  George  Dunkle.  This  was  a  feigned 
issue  directed  by  the  Orphans'  Court  of  Berks  county,  to  ascer- 
tain whether  the  plaintiff  was  entitled  to  an  inquest  on  the  real 
estate  of  her  late  husband,  Jacob  Rothermel,  deceased. 

Jacob  Rothermel  died  about  the  1st  of  February  1801,  intes- 
tate, leaving  a  widow,  the  above-named  Hannah,  and  issue  one 
child,  named  Mary,  now  the  wife  of  the  above-named  George 
Dunkle,  seised  of  a  certain  plantation  and  tract  of  land,  situate  in 
Richmond  township,  Berks  county,  containing  about  200^  acres, 
more  or  less.  Mrs  Rothermel,  on  the  llth  of  September  1811, 
married  Benjamin  Parks,  who  died  on  the  6th  of  September  1839, 
leaving  Mrs  Parks  his  widow.  George  Dunkle  married  Mary 
Rothermel  on  the  8th  of  November  1816,  and  took  possession  of 
the  farm  in  the  following  spring,  and  has  ever  since  continued  in 
possession. 

On  the  15th  of  December  1841,  Mrs  Parks'  petition  for  an 
inquest  to  value  and  appraise  the  aforesaid  real  estate,  was  pre- 
sented to  the  Orphans'  Court,  whereupon  George  Dunkle  ap- 
peared by  counsel  and  opposed  the  granting  of  an  inquest,  and 
exhibited  and  proved  to  the  court,  a  release  dated  the  6th  of  April 
1841,  from  Hannah  Parks,  of  her  dower,  or  thirds,  in  the  said  real 
estate,  and  also  relied  upon  length  of  time  as  a  bar  to  the  appli- 
cation. The  petitioner  alleged  that  the  force  and  effect  of  the 
release,  or  instrument  of  writing,  was  not  sufficient  in  point  of  law 
to  bar  her  right  of  dower ;  and  if  in  point  of  law  it  was  a  bar,  it 
was  obtained  by  fraud,  misrepresentations,  and  circumvention  on 
the  part  of  Dunkle,  and  therefore  void  and  of  no  effect.  Where- 
upon the  Orphans'  Court  directed  this  issue. 

The  facts  with  regard  to  the  plaintiff's  title  were  admitted. 
The  defendant  then  offered  the  deposition  of  John  Wauner,  Esq., 
to  prove  the  execution  of  the  release  which  was  the  subject  of  the 
issue.  The  witness  lived  within  16  miles  of  the  court.  Other 
witnesses  were  examined,  who  testified  that  he  was  in  general 
bad  health,  and  unable  to  come  to  court ;  that  he  was  unable  at 
any  time,  unless  in  very  good  weather :  they  could  not  say  how 
he  was  on  the  day  of  the  trial,  but  judging  from  his  appearance  a 
few  days  before,  the  witness  thought  it  would  endanger  his  life  to 
bring  him  and  keep  him  at  court.  Objections  were  made  to  the 
deposition,  but  they  were  overruled  by  the  court,  and  the  plain- 
tiff excepted. 

The  defendant  then  gave  in  evidence  a  release  by  the  plaintiff 
of  her  right  of  dower  in  consideration  of  $250  paid  in  hand,  and 
$200  to  be  paid  annually  during  her  life. 

The  plaintiff  having  given  some  evidence  tending  to  prove  the 
value  of  the  property,  with  a  view  of  showing  that  the  considera- 
tion of  the  release  was  insufficient  in  amount,  and  thereby  im- 
peaching its  validity.  The  defendant  offered  evidence  to  prove 
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the  value  of  the  improvements  put  upon  the  property  by  him. 
The  plaintiff  objected  to  this,  but  the  court  overruled  the  objec- 
tion and  sealed  a  bill  of  exception. 

All  the  other  evidence  given  in  the  cause  was  of  the  circum- 
stances which  occurred  at  the  execution  of  the  release,  the  state 
of  the  plaintiff's  mind  and  capacity  for  business,  and  various  mat- 
ters affecting  its  validity ;  all  of  which  the  court  (Banks,  Presi- 
dent) submitted  to  the  jury  as  matter  of  fact.  Verdict  for  de- 
fendant. 

Hoffman  and  Filbert,  for  plaintiff  in  error. 
Smith,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  material  points  to  be  considered  by  us  in 
this  case  arise  upon  bills  of  exception  to  evidence. 

The  first  and  fourth  exceptions  are  to  the  admission  of  the  depo- 
sition of  John  Wauner,  instead  of  requiring  his  attendance  in  per- 
son. In  a  doubtful  case,  like  that  before  us,  where  the  ground 
laid  is  the  sickness  of  the  witness,  and  where  it  is  testified  that 
in  the  opinion  of  a  person  who  had  the  means  of  knowing  his  situ-, 
ation,  he  could  not  come  to  court  without  endangering  his  life,  it 
would  be,  in  our  opinion,  more  safe  and  prudent  to  leave  it  to 
the  sound  discretion  of  the  court  below  to  say  whether  the  depo- 
sition might  not  be  received.  No  fixed  rule  can  be  laid  down  by 
which  a  court  can  regulate  itself  on  these  occasions.  Their  deter- 
mination must  often  depend  on  the  particular  circumstances  of  the 
case.  It  is  certainly  exceedingly  desirable  that  the  personal 
attendance  of  witnesses  should  be  had  in  court,  especially  in  cases 
involving  character  and  credibility ;  but,  on  the  other  hand,  a  rigid 
enforcement  of  it  in  cases  of  disease  or  debility,  might  be  followed 
by  very  unpleasant  consequences  to  a  suffering  person,  as  well  as 
to  the  feelings  of  others.  While,  therefore,  we  think  there  may 
be  cases  in  which  this  court  would  reverse  on  this  ground,  yet  we 
do  not  think  the  present  is  one  in  which  we  can  clearly  see  that 
the  court  below  ought  to  have  rejected  the  deposition. 

Second  and  third.  There  seems  no  reason  for  objecting  to  the 
evidence  of  the  releases  of  1830  and  1840.  The  last  seems  to 
have  been  the  ground  of  the  issue  directed  by  the  court :  and  the 
release  of  1830  has  a  connection  with  it. 

The  fifth  exception  is  to  the  reception  of  evidence  to  prove  the 
value  of  the  improvements  put  upon  the  property  by  the  defend- 
ant. Had  there  been  no  previous  offer  of  evidence  on  this  subject 
by  the  plaintiff,  this  evidence  would,  at  the  time  it  was  given,  have 
been  irrelevant.  The  issue  trying  was  whether  Hannah  Parks 
was  entitled  to  have  an  inquest  on  the  real  estate  of  Jacob  Roth- 
ermel,  her  first  husband.  This  issue  was  directed  in  consequence 
of  the  petition  of  Hannah  Parks  to  the  Orphans'  Court  to  that 
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effect.  Whether  the  land  had  been  improved  by  Parks  since  the 
decease  of  Jacob  Rothermel  or  not,  was  entirely  immaterial  to 
this  issue,  as  the  case  stood.  But  it  will  be  observed  that  the 
plaintiff  had  introduced  this  subject  previously  by  asking  Wauner 
in  his  cross-examination,  whether  the  land  was  not  worth  8100  an 
acre,  and  upwards  ?  And  also,  whether  Dunkle  cut  any  timber 
from  the  premises  in  question.  It  would  seem  that  the  view  of 
the  plaintiff  was  to  infer  imposition  and  inadequacy  of  considera- 
tion in  the  amount  of  the  sums  paid,  or  agreed  to  be  paid  by  Dun- 
kle to  Mrs  Parks,  when  he  obtained  the  release,  by  showing  the 
value  of  the  land  and  the  profits  Dunkle  had  previously  got  from 
it.  To  rebut  this,  the  defendant  had  a  right  to  show  that  the  value 
resulted  from  improvements  made  by  himself  after  he  had  gone 
into  possession.  When  the  question  of  fraud  and  imposition  was 
fairly  opened,  the  evidence  became  pertinent  and  material.  We 
think  there  was  no  error  in  this. 

The  sixth  exception  is  to  the  court's  permitting  Messersmith  to 
prove  the  contents  of  a  letter  which  he  wrote  to  Dunkle,  without 
any  proof  by  the  defendant  of  its  loss,  or  accounting  for  its  non- 
production.  Regularly  the  party  before  going  into  parol  evidence 
of  the  contents  of  an  instrument,  ought,  to  prove  its  loss  or  de- 
struction ;  and  if  positive  proof  of  the  destruction  cannot  be  had, 
it  must  be  shown  that  a  bona  fide  and  diligent  search  has  been 
made  for  it  in  vain  where  it  was  most  likely  to  be  found.  2  Stark 
Ev.  343.  The  order  of  giving  this  evidence  may  not  always  be 
rigidly  enforced  by  the  court,  though  it  seems  most  advisable  in 
general  to  pursue  it,  and  to  require  the  foundation  for  secondary 
evidence  to  be  first  laid  before  it  is  received.  But  it  is  indispen- 
sable that  the  legal  proof  required  to  warrant  secondary  evidence 
should  be  satisfactorily  made  out  either  before  or  after.  Here  all 
that  the  defendant  produced  afterwards  was  the  oath  of  Dunkle 
that  he  received  the  letter  spoken  of  by  Messersmith,  and  it  was 
lost.  This,  we  think,  was  not  sufficient.  The  party  relying  on 
secondary  evidence  must  go  further,  and  show  what  became  of 
the  original,  and  that  due  dilgence  was  used  to  find  it,  or  at  all 
events  ought  to  furnish  reason  for  believing  that  the  document  is 
irretrievably  lost,  and  not  merely  mislaid,  and  still  within  the 
power  of  the  party  to  recover  by  an  exertion  of  proper  diligence. 
A  thing  is  often,  in  common  parlance,  lost,  and  yet  found  on  a 
search.  More  especially  is  this  incumbent  on  the  party  when  he 
has  himself  had  the  document  in  his  custody,  and  is  called  on  to 
show  that  it  cannot  be  produced.  We  think  there  was  error  in 
receiving  this  evidence. 

The  alleged  errors  in  the  charge  are  not  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Barr  against  Myers. 

If  by  a  contract  of  sale  of  portable  articles  neither  time  nor  place  of  perform- 
ance be  stipulated,  the  rule  is,  that  the  articles  sold  are  to  be  delivered  at  the 
place  where  they  are  at  the  time  of  sale.  But  when  the  time  of  delivery  is  fixed 
by  the  contract,  the  vendor  must  seek  the  vendee  at  his  residence,  and  there  ten- 
der the  articles ;  and  in  the  case  of  cumbersome  articles,  when  the  delivery  is  to 
be  to  the  vendee,  the  vendor  must  seek  the  vendee  a  reasonable  time  before  the 
day  of  delivery,  and  ask  him  to  appoint  a  place  of  delivery. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  debt  by  J.  J.  Myers  and  Jacob  Squier, 
endorsees  of  Thomas  Underwood,  against  William  Barr,  James 
Hannan,  William  Woodburn,  and  Samuel  Hinkley,  in  which  the 
plaintiffs  declared  upon  a  negotiable  note  of  the  defendants  to  Tho- 
mas Underwood,  for  $250,  endorsed  to  plaintiffs  before  its  matu- 
rity, which  was  given  in  evidence. 

The  defendants  alleged  that  the  consideration  of  the  note  was 
a  sale  of  2000  morus  multicaulis  trees  by  the  plaintiffs  to  the  de- 
fendants, and  that  Thomas  Underwood  was  the  mere  agent  of  the 
plaintiffs  in  making  the  sale  and  taking  the  note,  and  its  consider- 
ation failed  by  reason  of  the  plaintiffs  not  having  delivered  the 
trees  according  to  their  contract,  which  was  given  in  evidence,  as 
follows : 

Carlisle,  September  7,  1839. 

On  or  before  the  21st  of  November  1839,  we  promise  to  deliver 
to  William  Barr  &  Co.,  2000  morus  multicaulis  mulberry  trees, 
in  good  order,  and  free  from  damage  of  any  kind,  except  such  as 
may  happen  from  hail,  frost,  or  bad  weather.  It  is  understood 
that  the  said  trees  are  to  be  cultivated  and  taken  care  of  in  a  pro- 
per manner  until  the  time  of  delivery.  The  above  trees  are  those 
now  growing  on  a  lot  in  the  occupancy  of  J.  J.  Myers  and  J. 
Squier,  west  of  Carlisle,  and  the  said  trees  are  growing  on  the 
west  end  of  said  lot. 

JOHN  J.  MYERS  &  J.  SQUIER. 
Per  JOHN  J.  MYERS. 

Newville,  September  11,  1839. 

I  certify  that  the  within  multicaulis  trees  were  sold  by  me  for 
J.  J.  Myers  and  J.  Squier,  to  be  delivered  to  Barr,  Woodburn, 
Hinkley,  and  Hannan ;  and  that  I  received  their  notes  for  value 
for  the  said  trees,  which  I  have  given  over  to  said  Myers  and 
Squier,  except  the  last  note,  which  I  hold;  and  that  I  have  satis- 
fied J.  J.  Myers  and  J.  Squier  for  said  trees  with  said  notes. 

THOMAS  UNDERWOOD. 
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The  defendants  then  called  Thomas  Underwood,  who  testified 
as  follows : 

The  original  agreement  was  executed  on  the  7th  of  September 
1839,  the  time  it  bears  date.  I  presume  this  is  one  of  the  notes 
given  in  part  payment  of  that  contract.  (The  note  of  1st  of 
November  1839,  in  suit.) 

Cross-examined — I  think  it  was  some  time  in  September,  I 
came  here  on  my  own  business.  In  conversation  with  Dr  Myers 
and  others,  who  had  mulberry  trees  to  sell  here,  I  was  induced, 
with  a  view  of  making  something,  to  embark  in  the  business.  I 
did  agree  with  the  doctor  to  furnish  me  with  trees  at  30  cents 
apiece ;  all  that  I  could  make  over  that  should  be  my  profits,  with- 
out any  further  writings  that  I  know  of.  I  went  on  to  Newville, 
there  offered  trees  for  sale,  and  Mr  Barr,  Woodburn,  or  some  one 
or  more  of  them,  seemed  inclined  to  purchase,  and  there  were 
three  or  four  of  them  agreed  together  that  if  they  could  bargain 
for  the  trees  they  would  buy  them.  In  consequence  they  appoint- 
ed W.  M.  Woodburn  to  come  and  see  the  trees.  Accordingly  him 
and  I  came  to  Carlisle  for  that  purpose,  and  we  saw  the  trees,  and 
others  that  were  growing,  owned  by  other  persons.  On  returning 
to  Newville  he  appeared  more  satisfied,  enough  to  encourage  the 
others  to  go  into  the  purchase.  Accordingly  they  appointed  Mr 
Barr  to  go  the  next  day,  and  we  came  down  the  second  day,  Barr 
and  myself,  and  examined  those  trees  with  others  growing  east  of 
town.  When  we  returned,  he  encouraged  them  to  agree.  They 
did  agree.  Mr  Barr  then  drew  up  those  notes — those  that  were 
to  pay  for  the  trees.  They  were  to  pay  me  40  cents  a  tree,  for 
which,  after  they  had  given  me  their  notes,  I  gave  them  something 
similar  to  that  agreement  of  Squier  and  Myers,  signed  by  myself. 
I  told  them  being  as  I  was  going  away  not  to  return,  I  could  not 
deliver  the  trees  myself,  but  would  procure  for  them  more  respon- 
sible men  than  I  was,  and  asked  them  if  they  would  give  up  the 
paper  I  gave  them,  if  I  would  procure  one  from  Myers  and  Squier. 
They  agreed  they  would.  I  then  came  to  Carlisle  with  the  notes 
I  received,  and  gave  them  to  Dr  Myers,  and  asked  him  to  give 
something  of  this  kind  for  those  men  in  Newville.  Accordingly, 
after  arranging  the  notes,  he  wrote  this  agreement  (one  of  7th  of 
September  1839).  When  I  returned  to  Newville  with  it  to  ex- 
change for  the  one  I  had  given  them,  Mr  Hannan  expressed  some 
doubts  as  to  whether  they  ought  not  to  have  something  to  show 
that  I  had  actually  satisfied  Mr  Squier  and  Dr  Myers  for  those 
trees,  and  I  think  Mr  Hannan  wrote  this  matter  on  the  back  of 
this  agreement,  and  I  signed  it.  That  finished  the  transaction. 
When  we  came  down  to  see  the  trees,  we  did  not  call  on  Dr  My- 
ers or  Jacob  Squier.  I  was  to  pay  Dr  Myers  and  Mr  Squier. 
Nobody  else  was  to  be  responsible  to  them.  I  think  I  sold  them 
the  trees  on  my  own  account.  The  reasons  for  my  thinking  so, 
are  that  neither  those  men  in  Newville  nor  Dr  Myers  knew  what 
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I  was  making  on  the  trees.  Never  made  any  return  of  sale  to 
Dr  Myers.  When  I  came  to  see  the  doctor,  after  the  sale,  I  paid 
him  with  those  notes.  I  paid  the  doctor  the  first  thing  I  done 
before  I  received  anything  from  him.  I  gave  him  the  notes  the 
same  day,  and  at  the  interview.  I  came  to  Dr  Myers  and  paid 
him  with  the  notes  the  first  thing  I  did  when  I  came  to  town 
from  Newville.  Then  I  asked  him  to  give  me  this  article  for  thqse 
men.  This  was  after  I  settled  with  him  for  the  trees.  I  stated 
to  him  the  same  I  did  to  those  in  Newville — that  I  would  be  away 
and  could  not  attend  to  the  delivery  of  the  trees. 

I  don't  know  that  any  place  was  designated.  Before  I  engaged 
the  trees,  the  Dr  and  I  went  over  the  ground.  Those  I  agreed  to 
purchase  were  on  the  west  end  of  the  lot — those  on  the  east  side 
were  the  least  trees.  I  lived  in  Dillstown  at  the  time  of  the  pur- 
chase. 

Certainly,  I  stated  those  trees  were  growing  in  Dr  Myers's  lot. 
I  took  them  there  and  showed  them  to  them. 

I  of  course  told  Dr  Myers  I  had  sold  the  trees  when  I  gave  him 
the  notes.  More  than  likely  I  told  Dr  Myers  what  I  got  for  the 
trees ;  but  I  can't  remember.  I  was  not  bound  to  take  any  trees 
from  Dr  Myers,  unless  I  made  sale  of  them.  I  retained  my  profits 
out  of  the  notes,  amounting  to  $200. 

There  was  money  paid  on  the  contract — $50  was  paid — it  was 
paid  to  me  by  those  men  who  purchased  the  trees.  When  I  came 
to  Carlisle  to  pay  the  Doctor  for  the  trees,  to  make  up  his  amount 
of  $600,  I  gave  him  my  own  note  for  the  $50.  It  has  not  since 
been  paid. 

The  plaintiffs  then  called  several  witnesses,  who  testified  that 
the  trees  were  carefully  taken  up  about  the  middle  of  October, 
bound  up  in  bundles  of  100  each,  and  put  away  in  the  cellar  of 
the  plaintiffs,  at  Carlisle,  where  they  remained,  ready  to  be 
delivered  to  the  defendants,  when  called  for ;  until  the  following 
spring,  when  they  were  taken  to  the  residence  of  the  defendants, 
at  Newville,  and  tendered  to  them ;  but  they  refused  to  receive 
them. 

The  defendants  requested  the  court  to  charge  the  jury : 

1.  That  by  the  agreement  of  the  7th  of  September  1839,  the 
plaintiffs  were  bound  to  go  to  the  defendants  and  transfer  or  offer 
to  deliver  the  trees  mentioned  in  the  agreement;  and  if  the  jury 
believe  that  the  trees  were  too  ponderous  or  bulky,  then  the  plain- 
tiffs were  bound  to  go  to  the  defendants  a  reasonable  time  before 
the  time  stipulated  for  the  delivery  (21st  November  1839),  and 
ask  them  to  appoint  a  time  and  place  when  and  where  they  would 
receive  them. 

2.  If  the  jury  believe  that  the  plaintiffs,  when  they  received  the 
note  in  suit,  knew  that  the  consideration  of  the  same  was  a  sale 
of  multicaulis  trees  to  the  defendants,  and  at  the  same  time  gave 
an  engagement  in  writing  to  deliver  the  trees  on  or  before  the  21st 
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of  November  then  next,  and  they  failed  to  deliver  them  according 
to  their  contract,  they  are  not  bonajide  holders  of  the  note,  with- 
out notice,  such  as  are  privileged  from  the  effect  of  an  equitable 
defence  by  the  payers  of  the  note. 

3.  If  the  jury  believe  that  the  consideration  of  the  note  on  which 
suit  is  brought,  was  2000  multicaulis  trees,  to  be  delivered  to  the 
defendants  on  or  before  the  21st  of  November  1839,  and  the  trees 
were  not  delivered  or  offered  to  be  delivered  to  the  defendants 
until  the  following  April  or  May,  the  consideration  failed,  and  the 
plaintiffs  cannot  recover. 

The  plaintiffs  requested  the  court  to  charge  the  jury : 

1.  If  this  was  a  case  "of  sale,  the  plaintiffs  were  not  bound  to 
deliver  the  trees  at  Newville,  but  the  place  of  sale  was  the  place 
of  delivery.  And  if  the  trees  were  seasonably  taken  up  by  the 
plaintiffs,  bound  up  in  convenient  bundles,  prepared  and  ready  for 
delivery  before  and  on  the  21st  of  November  1839,  and  the  defend- 
ants made  no  demand  and  never  sent  for  the  trees,  there  is  no  such 
want  of  delivery  on  the  part  of  the  plaintiffs  as  to  constitute  a 
defence  in  this  case. 

The  court  below  adopted  the  distinction  taken  by  the  plaintiffs, 
and  instructed  the  jury  that  the  plaintiffs  were  entitled  to  recover. 

Watts,  for  plaintiffs  in  error,  argued  that  no  such  distinction  can 
be  found,  in  any  book  of  good  authority,  as  that  between  a  con- 
tract of  sale  of  portable  articles  and  an  engagement  to  pay  a  debt 
at  another  time  in  such  articles,  in  reference  to  the  place  and 
manner  of  delivery.  Whether  it  be  a  contract  of  sale  or  to  pay 
a  debt,  it  must  be  interpreted  ex  visceribus  suis.  Where  the  arti- 
cles are  to  be  delivered,  may  be  as  well  indicated  as  expressed ; 
and  there  can  be  no  stronger  expression  of  the  intention  of  the 
parties  that  they  are  to  be  delivered  to  the  vendee,  than  fixing  a 
time  for  their  delivery.  The  vendor  thereby  becomes  the  first 
actor ;  he  has  bound  himself  to  deliver  by  a  fixed  time ;  and  he 
must  therefore  tender  the  articles  to  the  vendee,  at  his  residence; 
and  if  they  be  cumbersome,  he  must  ask  the  vendee  to  designate 
a  convenient  place:  and  such  is  the  rule  laid  down  in  all  the 
authorities.  2  Kent's  Com.  398,  399 ;  2  New-Hamp.  75  ;  5  Green- 
leaf  195  ;  2  Penn.  Rep.  63. 

Riddle  and  Reed,  contra,  argued  that  the  distinction  between  a 
contract  of  sale,  and  payment  of  a  debt,  was  well  taken;  and  cited 
2  Kent's  Com.  492,  505,  508 ;  5  Cowen  516;  2  Caines's  Rep.  38. 
When  the  parties  have  not  contracted  about  the  place  of  delivery, 
it  must  receive  a  reasonable  construction :  and  it  would  be  other- 
wise if  a  grower  of  trees,  or  a  farmer  who  raised  grain,  was  bound 
in  the  execution  of  a  contract  of  sale  to  carry  the  trees  or  the 
grain  to  the  vendee.  But  if  the  contract  was  for  the  payment  of 
a  debt,  it  would  not  be  so  unreasonable,  inasmuch  as  it  was  a 
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substitution  of  specific  articles  for  money ;  which  is  always  to  be 
tendered  to  the  creditor. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  only  question  in  this  case  is,  as  to  the  place 
of  delivery — whether  the  plaintiffs  were  in  default  in  not  taking 
the  trees  to  the  defendants,  at  Newville,  their  place  of  residence, 
on  or  before  the  21st  of  November  1839,  or  whether  it  was  suffi- 
cient that  the  plaintiffs  had  them,  on  that  day,  at  their  residence 
in  Carlisle,  ready  to  be  delivered  on  the  demand  of  the  defendants. 
The  rules  that  regulate  the  delivery  of  portable  articles,  which 
are  contracted  to  be  sold  and  delivered,  vary  according  to  the 
nature  of  the  contract.  If  by  the  contract  neither  time  nor  place 
of  performance  is  stipulated,  but  they  are  deliverable  on  demand, 
then  the  general  rule  is,  that  the  articles  sold  are  to  be  delivered 
at  the  place  where  they  are  at  the  time  of  sale — such  as  the  store 
of  the  merchant,  the  shop  of  the  manufacturer  or  mechanic,  and 
the  farm  or  granary  of  the  farmer,  at  which  they  are  deposited  or 
kept.  And  the  reason  is,  that  the  party  to  receive  is  to  be  the 
actor,  by  going  to  demand  the  articles ;.  and  till  then,  the  other 
party  is  not  in  default  by  omitting  to  tender  them.  But  the 
reverse  is  the  case,  where,  though  the  place  is  not  fixed,  the  time 
on  or  before  which  the  vendor  binds  himself  to  deliver  the  articles 
is  stipulated;  for  there  the  party  to  deliver  must  become  the  first 
actor,  in  order  to  fulfil  his  contract.  He  must  seek  out  the  vendee, 
at  his  residence,  and  there  tender  the  articles,  to  save  himself 
from  default.  This  distinction  is  settled  by  various  authorities. 
Goodwin  v.  Holbrook,  (4  Wend.  380)  ;  Lobdell  v.  Hopkins,  (5  Cowen 
516) ;  Roberts  v.  Beatty,  (2  Penn.  71) ;  Chipman  on  Cont.  29,  30; 
2  Kent's  Com.  505.  I  speak  of  portable  articles  capable  of  being 
conveniently  carried  from  place  to  place,  and  obviously  so  intended 
by  their  nature ;  for  there  may  be  cases  where,  possibly,  from  the 
nature  of  the  subject  of  the  contract,  it  might  be  otherwise — and 
in  the  case  of  cumbersome  articles,  where  the  delivery  is  to  be  to 
the  vendee,  the  vendor  must  seek  the  vendee  a  reasonable  time 
before  the  day  of  delivery,  to  ask  him  to  appoint  a  place  of  delivery. 
Co.  Lift.  210,  b  ;  Roberts  v.  Beatty,  (2  Penn.  71) ;  2  Kent's  Com. 
507.  I  am  not  aware  of  any  decided  case  which  makes  a  distinc- 
tion, when  a  time  is  stipulated  for  the  delivery  of  articles,  between 
a  contract  of  sale  and  delivery,  and  a  contract  to  pay  a  debt  in 
certain  articles;  nor  do  I  perceive  the  ground  of  such  distinction. 

In  the  present  case,  it  would  rather  seem  the  articles  ought  to 
be  considered  as  portable.  For,  though  called  trees,  and  growing 
in  the  ground  at  the  time  of  the  contract,  yet  they  were  to  be  taken 
up,  to  be  replanted  in  the  spring,  and  were  but  of  small  size  and 
weight,  usually  put  up  in  bundles,  easily  transported  from  place 
to  place,  and  a  common  article  of  sale  in  that  condition,  even  at 
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auction.  Whether  this  were  so  or  not,  the  law  is,  we  think,  cor- 
rectly stated  in  the  defendant's  first  point,  and  the  court  below 
erred  in  not  so  stating  the  law  to  the  jury. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Bredin  against  Agnew. 

A  and  B  purchased  an  estate  which  was  encumbered  by  liens  to  the  whole 
amount  of  the  purchase  money :  each  entered  into  a  separate  covenant  to  the  other 
to  pay  one-half  of  these  liens,  specifying  which  each  was  to  pay :  B  failed  to  pay, 
by  reason  of  which  the  property  was  sold  by  the  sheriff,  and  purchased  by  A. 
Held,  that  the  covenants  were  mutual  and  independent,  and  that  A's  right  of 
action  against  B  was  not  affected  by  the  fact  that  he  had  not  paid  the  entire 
amount  which  he  had  covenanted  to  pay ;  nor  by  the  fact  that  B  had  not  cove- 
nanted to  pay  the  whole  amount  of  the  lien  upon  which  the  property  was  sold,  a 
part  of  it  having  been  excluded  by  mistake  in  the  calculation :  and  that  the  mea- 
sure of  damages  in  such  case  was  the  difference  between  what  A  paid  for  the 
whole  property,  and  what  he  and  his  co-vendee  had  agreed  to  give  for  it. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Cumberland 
county. 

This  was  an  action  of  covenant  by  John  Agnew  against  Ann 
Bredin,  administratrix  of  James  Bredin,  deceased. 

In  1831,  the  plaintiff  and  defendant's  intestate  purchased  a  mill 
and  lot  of  ground  from  John  D.  Mahon,  Esq.  for  $13,249.16:  at 
the  time  of  the  purchase  the  property  was  encumbered  by  mort- 
gages and  judgments  to  the  whole  amount  of  the  purchase  money 
which  the  vendees  agreed  to  pay ;  and  what  liens  each  was  to  pay 
were  specifically  set  out  in  separate  covenants  which  each  gave 
to  the  other.  That  executed  by  Bredin  to  Agnew,  and  upon  which 
this  suit  was  brought,  was  as  follows : — 

"  The  following  is  a  statement  and  exhibit  of  J.  Bredin's  share 
or  proportional  part  of  the  purchase  money  of  the  mill  and  lots 
purchased  from  John  D.  Mahon : 
Entire  amount  of  purchase  money  $13,249.16 

J.  Bredin's  part  of  the  same 6,624.28 

1.  Mortgage,  J.  D.  Mahon  to  Z.  Collins   3,120.00 

2.  One-half  of  my  share  of  debt  borrowed  from  bank   756.64 

Balance  of  mortgage  to  M'Clure,  which  will  remain  after  deducting 

the  part  to  be  paid  by  Agnew  2,747.94 

$6,624.58 

Carlisle,  July  26th,  1831. 
The  above  stated  sums,  as  they  are  respectively  stated  and  set 
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forth,  I  hereby  engage,  stipulate,  and  bind  myself  unto  John 
Agnew,  to  pay  in  full,  to  the  extent  above  set  forth  on  the  amounts 
as  above  stated ;  that  is  to  say,  I  engage  and  bind  myself  to  pay 
to  Z.  Collins  his  mortgage,  debt  and  interest ;  also  to  John  M'Clure 
$2747.94,  being- the  balance  of  debt  and  interest  due  on  the  mort- 
gage executed  by  John  D.  Mahon  to  him,  after  deducting  the  sum 
of  $1691.95,  agreed  to  be  paid  by  John  Agnew  to  the  said  John 
M'Clure  on  account  of  said  mortgage :  these  sums  together  amount 
to  my  share  or  part  of  the  purchase  money.  The  above  sums  to 
be  paid  with  interest  to  the  parties  as  hereby  entitled,  within  two 
years  from  the  date  hereof.  This  stipulation  is  made  in  conse- 
quence of  a  similar  stipulation  made  by  John  Agnew  for  his  one- 
half  part  of  the  purchase  money." 

JAMES  BREDIN,  [L.  s.] 

At  the  same  time  John  Agnew  entered  into  a  similar  covenant 
to  James  Bredin  that  he  would  pay  liens  to  the  same  amount. 
Bredin  failed  to  pay  any  part  of  the  liens,  in  consequence  of  which 
Collins's  mortgage  was  sued,  judgment  obtained,  and  the  property 
sold  by  the  sheriff  to  Robert  M'Coy,  Esq.,  who  purchased  for 
John  Agnew  for  the  sum  of  $7500. 

At  the  time  of  the  sheriffs  sale,  Agnew  had  paid  all  the  liens 
he  had  covenanted  to  pay,  except  about  $350  of  the  M'Clure 
mortgage.  It  also  appeared  that  at  the  time  the  covenants  were 
entered  into,  the  mortgage  of  Collins  amounted  to  $84.50  more 
than  the  parties  supposed  and  than  Bredin  agreed  to  pay. 

The  plaintiff  claimed  to  recover  the  difference  in  amount  be- 
tween what  the  whole  property  cost  him  and  that  which  he  and 
Bredin  agreed  to  pay  for  it,  and  exhibited  a  calculation  upon  that 
principle. 

The  defendant  requested  the  court  to  charge  the  jury  "  that 
the  stipulation  from  Bredin  to  Agnew,  and  that  from  Agnew  to 
Bredin  of  the  26th  of  July  1831,  are  concurrent  covenants,  and 
that  if  at  the  time  of  the  sheriff's  sale,  John  Agnew  had  not  com- 
plied with  his  stipulation  to  Bredin,  but  had  left  a  portion  of  the 
money  that  he  was  to  pay,  unpaid,  that  in  law  Agnew  cannot 
recover  from  Bredin  on  his  covenant  to  Agnew,  by  reason  of  said 
sheriff's  sale.  That  if  the  jury  believe  that  at  the  time  of  the 
sheriff's  sale  there  was  a  portion  of  the  debt  secured  by  the  Zac- 
cheus  Collins's  mortgage  not  embraced  in  the  covenant  from  Bredin 
to  Agnew,  that  the  plaintiff  cannot  recover  in  this  suit." 

PARSONS,  President,  charged  the  jury  that  the  measure  of  da- 
mages claimed  by  the  plaintiff  was  the  true  one ;  and  answered 
both  the  defendant's  points  in  the  negative. 

Gallaher  and  Biddle,  for  plaintiff  in  error,  argued  that  the  sepa- 
rate covenants  executed  by  the  parties  formed  but  one  transac- 
tion ;  one  was  the  consideration  of  the  other :  they  were  therefore 
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mutual  and  dependent  covenants,  and  the  failure  of  the  plaintiff 
to  show  performance  of  his  own  was  a  bar  to  his  recovery  against 
the  defendant.  Platt  on  Covts.  70,  81 ;  1  Salk.  113,  171 ;  Doug. 
688;  1  Saund.  319,  note. 

Graham  and  Watts,  contra,  contended  that  the  covenants  were 
independent,  and  that  the  parties  so  intended  them ;  that  the  right 
of  action  to  either  depended  upon  the  fact,  whether  either  had 
sustained  damage  by  the  failure  of  the  other  to  perform.  That 
the  plaintiff  was  damnified  by  having  to  pay  more  for  the  property 
by  reason  of  the  sheriff's  sale,  was  not  doubted,  and  therefore  he 
was  entitled  to  recover  the  difference.  If  the  plaintiff  failed,  to 
a  small  amount,  to  pay  according  to  his  covenant,  it  would  have 
given  a  right  of  action  to  the  defendant's  intestate,  only  in  the 
event  of  his  having  been  damnified  by  it ;  and  it  would  only  be  a 
defence  in  the  same  event  and  to  the  amount  of  the  damnification; 
but  would  not  go  to  defeat  the  plaintiff's  action.  Platt  on  Covts. 
90 ;  2  W.  Black.  1312 ;  1  Black.  273 ;  8  Taunt.  576 ;  6  T.  Rep.  571. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Whether  covenants  are  dependent,  concurrent, 
or  mutual,  depends  on  the  intention  of  the  parties,  ascertained  by 
the  application  of  rules  of  interpretation  to  the  context,  from  which 
alone  it  is  to  be  extracted.  Where  money  is  to  fall  due  subse- 
quently to  a  day  appointed  for  the  act,  which  is  the  consideration 
of  the  contract,  performance  of  the  consideration  is  a  condition 
precedent  to  a  demand  of  the  money,  and  the  covenants  are 
dependent.  Where  they  go  to  the  entire  consideration  on  either 
side — as  where  a  vendor  covenants  to  convey,  the  vendee  paying 
the  purchase  money — they  are  concurrent.  But  the  case  pre- 
sented by  the  record  is  neither  of  these.  It  contains  no  stipula- 
tion, express  or  implied,  for  priority  or  concurrence  of  perform- 
ance. The  parties  purchased  an  estate,  burthened  with  liens  to 
the  extent  of  the  purchase  money,  and  reciprocally  covenanted 
that  each  should  pay  his  share  of  it,  in  ease  of  particular  parts  of 
the  common  burthen ;  and  each  relied  on  the  engagement  of  the 
other.  There  was  no  stipulation  that  they  should  go  hand  in 
hand ;  but  each  had  two  years  to  do  his  part,  moving  at  any  pace 
he  should  think  fit.  Were  not  their  covenants,  then,  mutual  in 
their  very  nature  ?  No  advantage  was  to  be  gained  by  standing 
upon  the  order  of  their  performance.  As  each  payment,  by 
whichsoever  made,  conduced  as  much  to  the  benefit  of  the  one 
party  as  the  other,  it  was  equally  the  interest  of  both  to  proceed 
as  fast  as  possible;  for  while  a  single  encumbrance  was  outstand- 
ing, the  danger  which  there  was  of  disturbance  from  it  was 
mutual.  On  the  contrary,  if  each  had  waited  for  the  other  to 
begin,  the  liens  must,  in  any  event,  have  been  pressed  to  a  sale. 
As  it  would  have  been  subversive  of  the  object,  then,  to  insist  on 
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the  performance  of  mutual  conditions,  it  is  not  to  be  presumed 
that  the  parties  meant  to  create  them.  Besides,  though  writings 
in  pan  materia  are  parts  of  an  entire  contract,  it  is  of  weight,  in 
relation  to  the  question  of  intention,  that  each  took  the  covenant 
of  the  other  on  a  separate  paper  as  an  isolated  security.  It  is 
plain  that  the  covenants  were  intended  to  be  mutual  and  inde- 
pendent; and  it  is  unimportant,  that  when  the  property  was 
eventually  sold  by  the  sheriff,  the  plaintiff  himself  had  not  done 
all  he  was  bound  to  do  to  preserve  it. 

The  measure  of  the  damages  to  which  he  is  entitled,  is  not 
what  he  paid  for  Bredin's  part,  but  what  he  paid  without  an 
equivalent.  Prima  facie,  that  would  be  the  difference  between 
what  he  was  compelled  to  pay  for  Bredin's  part,  and  the  price  he 
had  given  for  his  own ;  because  the  presumption  is,  that  what  he 
got  by  the  sheriff's  sale,  was  worth  the  price  which  had  been 
affixed  to  it  at  the  preceding  purchase.  If  the  presumption  were 
unfounded,  the  fact  might  be  shown  by  evidence,  and  then  the 
proper  amount  of  the  damages  would  depend,  as  it  must  to  some 
extent  in  any  view,  on  the  circumstances  of  the  case.  The  mea- 
sure proposed  by  the  plaintiff's  counsel,  and  adopted  by  the  Judge* 
was  the  difference  between  what  he  was  ultimately  compelled  to 
pay  for  the  whole  property,  and  what  he  and  his  co- vendee  had 
agreed  to  give  for  it.  But  that  contains  the  principle  I  have 
indicated ;  and  the  calculation  based  on  it,  is  only  another  means 
to  obtain  the  same  result.  On  both  points,  therefore,  the  direction 
was  a  proper  one. 

Judgment  affirmed. 


Means  against  The  Presbyterian  Church. 

The  intent  of  a  grantor,  when  legal,  is  a  governing  principle  in  the  construc- 
tion of  his  deed ;  and  if  it  be  clearly  expressed  by  the  terms  of  the  deed  itself, 
no  extraneous  facts  or  circumstances  will  be  admitted  to  alter  or  change  it. 

A  conveyance  "  in  trust  for  the  use  of  the  Associate  Reformed  Presbyterian 
Congregation  at  Shippensburg,  for  a  place  of  public  worship,"  must  be  inter- 
preted to  vest  the  estate  in  a  congregation  in  connection  with  the  "  Associate 
Reformed  Church." 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  ejectment  by  William  Means  against  the  Presby- 
terian Church,  in  the  borough  of  Shippensburg  and  county  of 
Cumberland. 

The  parties  admitted  the  original  title  to  have  been  in  Edward 
and  Joseph  Shippen,  who,  by  deed  dated  2d  of  June  1794,  con- 
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veyed  the  same  to  John  Means  and  Robert  M'Call,  as  trustees, 
for  purposes  thus  expressed  in  the  deed : 

"  Whereas  the  said  John  Means  and  Robert  M'Call  have,  by 
their  humble  petition,  prayed  the  said  Edward  Shippen  and 
Joseph  Shippen  to  grant  a  lot  of  ground  in  the  said  town  of  Ship- 
pensburg  to  them,  the  said  John  Means  and  Robert  M'Call,  their 
heirs,  executors,  and  administrators,  in  trust  for  the  use  of  the 
Associate  Reformed  Presbyterian  Congregation  at  Shippensburg, 
for  a  place  of  public  worship  and  burial-ground ;  and  the  said 
Edward  and  Joseph  Shippen,  being  disposed  and  willing  to  favour 
the  said  petition  for  the  pious  use  and  purpose  aforesaid,  therefore 
do,  in  consideration  of  one  shilling  in  hand  paid  by  John  Means 
and  Robert  M'Call,  grant,  alien,  enfeoff,  and  confirm  to  the  said 
John  Means  and  Robert  M'Call,  their  heirs,  executors,  and 
administrators,  '  in  trust  for  the  use  of  the  Associate  Reformed 
Presbyterian  Congregation  at  Shippensburg,  for  a  place  of  public 
worship,'  (the  lot  of  ground  described),  to  have  and  to  hold  the 
said  described  lot  of  ground,  hereditaments,  &c.  <fcc.  to  the  said 
John  Means  and  Robert  M'Call,  their  heirs,  executors,  and 
administrators,  in  trust  for  the  use  of  the  said  Associate  Reformed 
Presbyterian  Congregation  at  Shippensburg,  for  a  place  of  public 
worship  for  ever,  and  for  no  other  use  or  purpose  whatever." 

Samuel  Hill,  sworn.  I  knew  old  John  Means  and  Robert 
M'Call.  Doctor  M'Call  died  first.  William  Means,  the  plaintiff 
in  this  suit,  is  the  oldest  son  of  John  Means,  who  is  also  dead.  I 
came  to  Shippensburg  in  the  fall  of  1794.  I  saw  the  installation 
of  a  clergyman  on  this  property  now  in  dispute.  I  think  about 
two  or  three  years  after  I  came  to  Shippensburg,  the  Rev.  Mr 
Walker  was  installed  in  that  church.  I  think  Mr  Walker  con- 
tinued pastor  of  that  church  for  twenty-two  or  twenty-three 
years.  The  Rev.  Mr  Strong  succeeded  him  as  pastor.  The  Rev. 
Mr  Smaltz  was  a  supply  for  a  short  time  before  Mr  Strong  came 
there.  Mr  Strong  continued  there  about  eight  years ;  Mr  Smaltz 
about  a  year.  The  congregation  was  all  that  time  called  the 
Associate  Reformed  Presbyterian  Congregation.  As  long  as  Mr 
Strong  was  there,  it  was  called  so,  too. 

The  Rev.  Henry  R.  Wilson  succeeded  Mr  Strong.  He  con- 
tinued to  preach  in  the  same  church  until  about  a  year  and  a 
half  ago.  The  congregation  is  not  altogether  the  same  —  there 
are  a  great  many  more.  He  preached  there,  I  think,  sixteen  or 
seventeen  years.  I  have  held  part  of  a  seat  there  for  thirty 
years  and  more,  during  Mr  Walker's  and  Mr  Wilson's  time. 
They  are  not  the  same  body  of  people,  with  the  usual  changes, 
that  worship  there.  Not  many  of  Mr  Walker's  members  worship 
there,  as  members.  A  good  many  of  his  hearers  did  attend  there. 

The  defendants  then  called  a  number  of  witnesses  to  prove  that 
the  worshippers  in  this  congregation  were  always  the  same,  mak- 
ing the  usual  allowances  for  deaths  and  acquisitions;  and  that 
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about  1823,  the  church  building  was  greatly  enlarged  and  im- 
proved ;  and  that  the  Rev.  Henry  R.  Wilson  was  then  installed 
as  pastor,  and  officiated  as  such  for  many  years;  and  that  the 
same  congregation  are  now  in  possession  of  the  church. 

To  rebut  this,  the  plaintiffs  gave  evidence  to  prove  that  the 
congregation  was  originally  called  Seceder;  and  that  it  was 
always,  up  to  1823,  in  connection  with  and  under  the  government 
of  the  "  Associate  Reformed  Church,"  and  up  to  that  time  was 
always  represented  in  the  "  Associate  Reformed  Presbytery  of 
Big  Spring."  That  at  that  time,  when  the  Rev.  Henry  R.  Wil- 
son was  installed  as  pastor,  there  was  a  large  accession  from  a 
Presbyterian  church  in  the  vicinity.  That  the  Rev.  Henry  R. 
Wilson  was  a  member  of  the  Presbyterian  church,  and  in  connec- 
tion with  the  General  Assembly ;  and  that  since  his  election,  the 
congregation  had  always  been  represented  in  that  body,  and  never 
since  in  the  "  Associate  Reformed  Church." 

The  plaintiff  then  gave  evidence  to  show  a  reorganization  of 
the  Associate  Reformed  Presbyterian  Congregation,  at  Shippens- 
burg,  in  1839,  after  which  this  ejectment  was  brought. 

The  plaintiffs'  counsel  presented  the  following  points,  upon 
which  they  requested  the  opinion  of  the  court : 

1 .  The  deed  from  Edward  and  Joseph  Shippen  of  the  2d  of 
January  1794,  to  John  Means  and  Robert  M'Call,  was  available 
to  vest  the  estate  described  in  it  in  the  grantees  as  trustees  "  for 
the  use  of  the  Associate  Reformed  Presbyterian  Congregation  at 
Shippensburg,  for  a  place  of  public  worship,"  and  by  the  terms 
of  the  deed  it  could  not  be  converted  to  any  other  use  or  purpose. 

2.  If  the  jury  believe  that  previously  to  1794,  and  ever  since, 
there  was  and  has  been  two  distinct  sects  of  Christians,  one  called 
"  Presbyterians,"  who  have  a  regularly  organized  church  govern- 
ment, at  the  head  of  which  is  the  "  General  Assembly,"  and  the 
other  called  the  "  Associate  Reformed  Presbyterians,"  who  have 
also  a  separate  and  regularly  organized  church  government,  at  the 
head  of  which  is  the  "  General  Synod  f  and  the  deed  of  the  2d  of 
June  1794,  was  in  trust  for  the  use  of  an  Associate  Reformed 
Presbyterian  Congregation,  as  distinguished  from  a  Presbyterian 
Congregation,  then  it  is  unlawful  to  devest  the  estate  and  interest 
of  the  Associate  Reformed  Presbyterian  Congregation,  and  vest 
the  same  in  a  Presbyterian  Congregation  in  ecclesiastical  con- 
nection with  the  "  General  Assembly." 

3.  If  the  jury  believe  that  a  congregation  in  connection  with  the 
Associate  Reformed  Church  or  sect  of  Christians  and  their  judi- 
catories,  were  in  possession  of  the  property  in  question  as  early 
as  1796  or  '7,  and  they  and  their  ministers  remained  in  possession 
from  that  time,  claiming  the  property  as  cestui  que  trusts  under  the 
deed  of  1794,  for  four  and  twenty  years,  and  during  all  that  time 
remained  in  strict  connection  with  all  the  judicatories  of  the  Asso- 
ciate Reformed  Church,  to  wit,  the  Big  Spring  Presbytery  and 
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Associate  Reformed  Synod,  it  conclusively  identifies  as  matter  of 
law  a  congregation  in  that  ecclesiastical  connection  as  the  cestuis 
que  trust  under  the  deed. 

4.  If  the  jury  believe  that  the  grantors  in  the  deed  of  the  2d  of 
June  1794,  made  that  grant  in  favour  of  an  Associate  Reformed 
Presbyterian  Congregation  in  ecclesiastical  connection  with  the 
Associate  Reformed  Synod,  as  a  distinct  sect  of  Christians,  and 
that  the  congregation  now  in  possession  is  Presbyterian,  and  in 
ecclesiastical  connection  with  the  General   Assembly,  then  the 
defendants  have  no  title  or  right  to  the  possession  of  the  property 
in  question. 

5.  If  the  grant  by  the  Messrs  Shippen  by  their  deed  of  1794, 
was  in  trust  for  a  congregation  in  connection  with  the  Associate 
Reformed  Church,  as  a  distinct  religious  body,  and  such  a  congre- 
gation went  into  possession  of  the  property,  and  the  organization 
of  the  congregation  after  a  period  of  twenty-one  years  or  more,  or 
at  any  other  time  or  for  any  cause,  was  dissolved  or  lost,  the 
estate  would  not  thereby  become  extinct  or  lost;  but  would  remain 
in  the  trustee,  and  would  attach  to  the  congregation  whenever  it 
became  reorganized,  whether  that  reorganization  was  composed 
of  the  same  individuals  as  those  dissolved  or  not;  if  the  jury  believe 
that  the  reorganization  was  composed  partly  of  the  old  members, 
partly  of  their  descendants,  and  partly  of  others ;  and  all  of  whom 
are  within  the  bounds  or  geographical  position  of,  and  belong  to 
the  ecclesiastical  connection  contemplated  by  the  original  grant. 

6.  That  the  question  who  constitutes  the  cestui  que  trust  under 
the  deed  of  1794,  is  not  to  be  determined  by  the  identity  of  the 
individuals  who  at  successive  periods  worshipped  as  a  congrega- 
tion in  the  house  in  question,  but  by  their  ecclesiastical  connection. 

7.  That  the  charter  of  incorporation  granted  to  the  defendants 
cannot  change  or  affect  the  rights  of  ownership  in  the  property  in 
question,  nor  convert  the  trust  as  expressed  in  the  deed  from  its 
original  purpose. 

8.  If  the  deed  of  the  Messrs  Shippen  was  in  trust  for  a  congre- 
gation in  ecclesiastical  connection  with  the  Associate  Reformed 
Church,  no  portion  of  that  congregation,  however  large,  could 
change  the  purpose  of  the  grant,  and  convert  the  property  to  the 
use  of  a  congregation  having  a  different  ecclesiastical  connection. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  The  deed  of  1794  mentions  and  intends  a  congregation  then 
in  existence  at  Shippensburg. 

2.  If,  on  the  terms  of  the  deed,  there  be  any  doubt  what  con- 
gregation was  intended,  it  may  be  ascertained  from  the  facts,  as 
proved  by  Raum,  Hill,  Devor,  and  the  papers,  to  be  the  one  then, 
and  immediately  after,  meeting  and  worshipping  together,  and 
soon  after  using  and  building  on  the  lot. 

3.  The  deed  cannot  be  construed  to  mean  either  an  exclusively 
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Associate  Reformed  congregation,  nor  an  exclusively  Presbyterian 
congregation ;  but  most  properly  means  one  composed  of  people 
of  both  denominations — particularly  if  there  was  then  there  such 
a  mixed  congregation. 

4.  If  the  congregation  that  worshipped  together  in  1794,  and 
before  and  after,  and  built  the  house  in  1797,  and  enlarged  it  in 
1822,  and  successively  employed  Mr  Walker,  Mr  Strong,  and  Mr 
Wilson,  and  occupied  and  regularly  worshipped  in  the  house  from 
1797  till  1839,  was  composed  of  Associate  Reformed  and  Presby- 
terian people,  promiscuously,  and  of  substantially  the  same  body 
of  people,  their  families,  and  descendants,  with  the  exception  of 
the  usual  changes  by  deaths,  removals,  accessions,  &c. ;  and  if  no 
change  has  been  shown  to  have  taken  place  in  their  religious  faith 
and  principal  doctrines,  the  defendants  are  entitled  to  hold  the 
house  and  lot. 

5.  If  there  was  the  congregation  mentioned  in  the  deed,  and  it 
did  occupy  the  house  from  1797  till  1824,  and  then  cease  to  exist, 
and  became  extinct ;  and  if  another  congregation  was  created  in 
1839,  though  similar  to  the  first,  the  new  one  would  not  be  enti- 
tled to  the  property. 

6.  If  the  present  plaintiffs  (though  calling  themselves  a  congre- 
gation) consisted  of  but  four,  or  nine,  or  even  thirty  persons,  first 
associated  themselves  together,  or  were  associated  by  an  exclu- 
sively Associate  Reformed  Presbytery  in  1839,  being  then  mem- 
bers of  another  and  different  congregation,  and  then  elected  Wm. 
Means  and  Henry  Carlisle  as  elders,  who  were  then  also  members 
of  another  and  different  congregation ;  and  if  all  those  persons, 
(or  almost  all),  continue  still  members  of  another  and  different 
congregation,  and  not  of  the  congregation  at  Shippensburg ;  and 
if  all  of  them,  except  one  or  two,  do  not  reside  at  Shippensburg, 
but  from  4  to  11  miles  off,  they  cannot  recover  in  this  suit. 

7.  A  verdict  cannot  be  given  in  favour  of  the  plaintiffs  unless 
it  is  clearly  shown,  not  only  that  defendants  are  not  entitled  to 
hold  the  property,  but  also  that  the  people  prosecuting  this  suit 
are  the  same,  and  the  only  congregation  mentioned  in  the  deed, 
and  entitled  to  recover  it  from  all  others. 

8.  If  the  deed  gave  the  lot  to  a  mixed  congregation,  and  the 
present  plaintiffs  are  exclusively  Associate  Reformed  people,  they 
cannot  recover. 

9.  By  the  deed  of  1794,  it  is  not  any  part  of  the  description  of 
the  grantees,  nor  is  it  a  condition  of  the  right  to  use  the  lot,  that 
the  congregation  should  be  attached  to  any  presbytery,  synod,  or 
other  ecclesiastical  body ;  and  it  is  no  valid  objection  to  the  right 
of  the  defendants  that  they  may  have  attached  themselves  either 
to  the  Second  Presbytery  of  Philadelphia,  or  to  the  Presbytery  of 
Carlisle. 

10.  But  even  if  connection  with  a  church  judicatory  can  have 
any  effect  in  this  case,  still,  if  this  congregation  attached  itself  to 
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the  Philadelphia  Presbytery,  (which  was  an  Associate  Reformed 
Presbytery),  which  was  attached  to  the  synod  of  that  church ;  if 
an  agreement  was  made  in  1822  between  the  judicatories  of  both 
denominations,  (and  both  professing  the  same  faith  and  doctrines), 
by  which  the  Philadelphia  Presbytery  became  attached  to  the 
General  Assembly  of  the  Presbyterian  Church,  and  it  was  left 
optional  with  the  congregations  to  preserve  a  separate  presbyte- 
rial  character ;  and  the  Philadelphia  Presbytery  was  again  divid- 
ed into  several,  of  which  the  Carlisle  Presbytery  was  one ;  that 
under  these  arrangements,  and  by  their  own  approbation,  this 
congregation  passed  with  these  changes,  and  became  attached  to 
the  Carlisle  Presbytery,  and  has  so  continued  in  peace  and  good 
order ;  and  still  more — if  the  Associate  Reformed  Presbytery  of 
Big  Spring  ceased  to  exist  about  1821  or  1822,  or  at  least  was  sus- 
pended and  dormant  from  then  till  1825,  and  this  congregation 
never  again  joined  it,  such  facts  would  not  defeat  defendants'  right 
to  the  house  and  lot. 

11.  It  is  not  the  law,  that  a  few  individuals  belonging  to  an  old 
and  numerous  congregation,  can  detach  themselves  from  it,  from 
time  to  time,  and  join  other  congregations ;  and  after  the  lapse  of 
years,  attach  themselves  to  two  or  three  other  persons  who  never 
did  belong  to  it,  (all  still  being  members  of  other  congregations), 
and  set  themselves  up  as  alone  constituting  the  old  congregation, 
so  as  to  turn  out  the  original  congregation  who  have  held  the  pro- 
perty peaceably  for  47  years. 

The  court  thus  charged  the  jury: 

"  As  early  as  the  2d  of  June  1794,  Edward  and  Joseph  Shippen 
conveyed  a  lot  of  ground,  numbered  on  the  general  plan  of  Ship- 
pensburg  216,  to  John  Means  and  Dr  Robert  M'Call,  their  heirs, 
&c.,  "  in  trust  for  the  Associate  Reformed  Presbyterian  Congre- 
gation at  Shippensburg,  for  a  place  of  public  worship  for  ever," 
&c.,  "  and  for  no  other  use  or  purpose."  The  original  trustees 
are  dead,  John  Means  surviving  Dr  M'Call,  and  the  present  plain- 
tiff, William  Means,  his  heir  at  law.  It  is  admitted  and  proved, 
that  the  present  plaintiff  seeks  a  recovery  for  the  use  of  an  Asso- 
ciate Reformed  Congregation  in  connection  with  the  Associate 
Reformed  Presbytery  of  Big  Spring,  organized  in  February  1839, 
by  the  Rev.  Mr  Sharp,  under  the  direction  of  that  presbytery,  of 
which  he  is  a  member,  in  the  manner  particularly  detailed  by  him 
in  his  testimony.  The  congregation  in  possession  of  the  property 
deny  the  plaintiff's  right  to  recover,  and  say  they  are  the  cestuis 
que  trust  embraced  within  the  provisions  of  this  deed — in  other 
words,  they  say  they  are  the  congregation  contemplated  by  the 
Messrs.  Shippen  at  the  time  their  grant  was  made.  This  the  plain- 
tiff denies,  and  asserts  that  the  congregation  for  whose  use  he 
brought  this  suit  is  the  one  (reorganized)  for  whom  the  trust  was 
originally  designed.  The  proper  settlement  of  this  difficulty  will, 
I  think,  dispose  of  the  principal  one  in  the  cause.  You  will  ob- 
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serve  by  the  terms  of  the  deed,  that  this  property  was  given  in 
trust  for  "  the  Associate  Reformed  Presbyterian  Congregation  at 
Shippensburg."  The  definite  article  "  the"  is  prefixed — it  is  for 
the  Associate  Reformed  Presbyterian  Congregation,  &c.,  obviously 
indicating  a  congregation  then  (1794)  in  existence  in  the  borough 
of  Shippensburg.  The  grantors,  however,  not  only  contemplated 
their  grant  for  the  benefit  of  a  congregation  then  in  Shippensburg, 
but  in  trust  for  an  Associate  Reformed  Presbyterian  one  located 
there.  Now  there  is  no  single  denomination  that  answers  in  its 
connection  and  name  the  precise  terms  of  the  description  used  in 
this  deed.  If  the  Messrs.  Shippen  had  stopped  with  the  "  Asso- 
ciate Reformed,"  the  case  would  have  been  free  from  difficulty ; 
or  if  they  had  said  for  the  Associate  Reformed  and  Presbyterian, 
there  would  have  been  no  room  for  doubt  as  to  who  were  intend- 
ed, and  the  court  could  have  executed  the  trust  without  inconve- 
nience. But  a  difficulty  has  arisen  in  the  grantors  having  em- 
braced, by  the  terms  used  to  designate  their  beneficiary,  the  names 
of  two  separate  and  distinct  religious  denominations — separate  in 
their  organization  and  ecclesiastical  connection.  The  Associate 
Reformed  body  is  one,  and  the  Presbyterian  body  another.  It 
becomes,  then,  indispensably  necessary  for  you  to  inquire  into  the 
character  of  the  congregation,  before  and  at  the  date  of  this  deed ; 
and  if  there  was  a  congregation  in  Shippensburg  at  that  time, 
composed  of  members  from  both  these  bodies,  answering  the  de- 
scription of  the  cestuis  que  trust,  it  is  a  powerful  circumstance  in 
aid  of  your  determining  who  were  meant  when  this  deed  was  exe- 
cuted. You  will,  of  course,  recur  to  the  testimony  in  the  case, 
as  the  only  true  criterion  by  which  you  should  be  governed.  The 
principal,  and,  I  believe,  only  witness,  as  far  as  I  can  now  recol- 
lect, who  speaks  of  the  congregation  before  1794,  is  John  Raum. 
Samuel  Hill  speaks  of  it  from  the  fall  of  1794,  which  is  after  the 
deed  was  executed ;  and  subsequently,  he  speaks  of  the  installa- 
tion of  Mr  Walker  having  taken  place  two  or  three  years  after  he 
came  there,  and  of  the  congregation  being  called  the  Associate 
Reformed  Presbyterian,  &c.  Mr  Moody  speaks  of  it  from  April 
1803,  and  after ;  that  in  its  ecclesiastical  connection  from  that 
time  until  shortly  before  or  about  the  time  Mr  Wilson  came  there, 
it  was  under  the  care  of  the  Associate  Reformed  Presbytery  of 
Big  Spring;  that  about  the  time  Mr  Wilson  came  there  it  was 
under  the  care  of  the  Second  Presbytery  of  Philadelphia ;  and  on 
the  dissolution  of  that  body,  under  the  care  of  the  Carlisle  Pres- 
bytery, both  of  which  were,  and  the  latter  still  is,  under  the  care 
of  the  General  Assemby  of  the  Presbyterian  Church.  Neither  of 
these  two,  so  far  as  I  can  remember,  said  anything  about  the  char- 
acter of  the  congregation,  other  than  its  name  and  ecclesiastical 
connection.  John  Raum  does,  and  goes  back  as  early  as  1790,  or 
thereabouts,  and  speaks  of  the  congregation  worshipping  in  Ship- 
pen's  Grove,  and  in  the  German  Church,  before  the  one  in  dispute 
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was  built ;  and  says  "  the  congregation,  before  the  church  was 
built,  were  part  Presbyterians  and  part  Seceders,  and  continued 
so  afterwards ;  that  the  church  was  called  the  Seceder  Church  at 
that  time ;  that  there  was  a  Presbyterian  Church  at  Middle  Spring, 
where  some  families  who  had  horses  and  conveyances  went  to  from 
Shippensburg,  &c. 

The  Associate  Reformed  Church  is  a  branch  of  the  Seceder 
Church,  and  very  commonly  embraced  with  others  in  the  general 
name  of  Seceders.  Were  they  then  the  congregation  meant  by 
the  Messrs.  Shippen  ?  Or,  were  they  the  Associate  Reformed  part 
of  the  congregation  with  the  Presbyterians,  spoken  of  by  the  wit- 
ness as  composing  one  congregation,  designed  by  the  Messrs.  Ship- 
pen  to  be  embraced  within  the  provision  of  this  trust  ?  If  they 
were  the  one  meant,  are  they  the  same  congregation  continued 
down  by  regular  succession  from  that  time  until  the  present,  mak- 
ing the  usual  allowance  for  deaths,  removals,  &c.  ?  Upon  this  last 
inquiry  I  think  the  evidence  clear  and  satisfactory.  So  far  as  the 
individual  members  are  concerned,  they  seem  to  be  the  same ;  but 
the  congregation  is  in  a  different  ecclesiastical  connection.  This 
change  in  their  ecclesiastical  connection,  however,  does  not  alter 
their  identity  as  cestuisque  trust,  if  they  were  and  are  those  named 
in  the  deed.  The  trust  is  there  made  without  any  reference  to 
any  ecclesiastical  connection;  and  indeed,  from  the  terms  of  it,  it 
would  be  impossible  to  form  one  so  as  to  meet  the  precise  name 
used  by  the  grantors.  There  is  no  one  body  answering  in  its  eccle- 
siastical connection  in  its  name  and  style  to  the  Associate  Reform- 
ed Presbyterian  denomination.  The  Associate  Church  is  presby- 
terian  in  its  government  and  discipline ;  the  Reformed  Presbyte- 
rian Church  (the  covenanters  as  they  are  commonly  called)  is  also 
presbyterian  in  its  government  and  discipline ;  so  is  the  Asso- 
ciate Reformed  Church,  and  so  is  the  Presbyterian  Church ;  but 
all  are  different  in  their  ecclesiastical  connection.  The  use  of  the 
names  of  two  distinct  bodies,  by  the  grantors,  as  parties  to  be 
beneficially  interested  in  their  grant,  shows  the  impossibility  of 
ecclesiastical  connection  entering  into  their  minds  at  the  time  of 
making  it.  This  ecclesiastical  connection,  therefore,  spoken  of  in 
the  testimony  and  by  counsel,  so  long  as  it  is  confined  to  a  body 
answering  in  its  faith,  government,  and  discipline  either  branch 
of  the  cestuis  que  trust  named  in  the  deed,  cannot  affect  the  right 
of  either,  if  otherwise  entitled  to  the  property.  The  connection 
was  admitted  in  evidence  mainly  for  the  purpose  of  enabling  you 
to  judge  of  the  identity  of  the  congregation  with  that  named  in 
the  deed.  You  must  determine  from  all  you  have  heard  whether 
the  congregation  now  in  possession  of  the  property  was  the  one 
intended  by  the  terms  used  in  the  deed ;  or  whether  the  Associate 
Reformed  Congregation,  organized  or  reorganized  in  1839,  and 
for  whose  use  this  suit  was  brought,  is  the  one  for  whose  benefit 
this  property  was  originally  given  ?  Or  whether  it  was  designed 
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for  a  mixed  congregation,  composed  of  both  denominations,  Asso- 
ciate Reformed  and  Presbyterian? 

If  the  mixed  congregation  was  designed,  neither  branch  of  these 
denominations  can  oust  the  party  in  possession.  The  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  his  adversary.  How  the  facts  are,  you  must  determine, 
and  find  your  verdict  accordingly." 

Answers  to  plaintiff's  points : 

1st  and  2d  answered  in  the  affirmative. 

3d  point.  We  cannot,  under  the  facts  and  circumstances  of  this 
case,  answer  this  point  as  here  requested.  Twenty-one  years' 
adverse  possession  doubtless  gives  right  to  the  party  in  possession, 
as  argued  by  counsel;  but  it  must  be  adverse — and  if  the  persons 
in  possession  are  the  same  with  those  for  whose  use  the  grant  was 
made,  their  ecclesiastical  connection  could  not  make  their  actual 
possession  to  operate  in  favour  of  another  denomination  not  in 
possession  of  the  property  at  all. 

4th  point.     We  cannot  instruct  you  as  here  requested. 

5th  point,  in  the  affirmative,  if  the  facts  are  as  here  stated. 

6th  point,  in  the  negative. 

7th  point,  in  the  affirmative. 

8th  point.     This  is  also  true,  if  the  facts"  are  as  here  stated. 

Answers  to  defendant's  points  : 

1st  and  2d  answered  in  the  affirmative. 

3d  point.     This  is  also  true,  if  the  facts  are  as  here  stated. 

4th  point.     This  is  also  true,  if  the  facts  are  as  here  stated. 

5th  point.  The  trustees  would  support  the  estate  for  the  bene- 
ficiaries entitled  to  it ;  and  if  the  congregation  designed  by  the 
Messrs.  Shippen  did  for  a  time  cease  to  exist,  and  another  com- 
posed of  members  as  indicated  by  plaintiff's  point,  were  subse- 
quently organized,  coming  within  the  terms  of  the  trust,  they 
would  be  entitled  to  the  enjoyment  of  it. 

The  6th,  7th,  8th,  and  9th  points  are  also  true  in  law,  if  the 
facts  are  as  stated. 

10th  point.  The  first  branch  of  this  point  we  also  answer  in 
the  affirmative,  if  the  facts  are  correctly  stated.  The  latter  part 
I  have  no  recollection  of  any  evidence  on  which  it  can  be  predi- 
cated, and  cannot  instruct  you  as  requested. 

llth  point.     This  is  also  true  as  a  general  proposition  of  law. 

Watts  and  Reed,  for  plaintiff  in  error. 
Biddle  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  conceived  that  a  correct  construction  of  the 
deed  from  the  Shippens  in  this  case,  will  determine  the  right  of 
property  to  the  lot  of  ground  in  contest  between  the  parties ;  and 
that  it  will  therefore  be  unnecessary  to  notice,  in  detail,  the  vari- 
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ous  matters  assigned  for  error.  The  intent  of  the  grantors,  when 
legal,  must  govern  and  direct  the  interpretation  that  shall  be  given 
to  their  deed ;  and  if  this  be  clearly  expressed  by  the  terms  of  it, 
no  extraneous  facts  or  circumstances  can  be  admitted  or  received 
to  alter  or  change  it.  In  this  case  the  action  is  brought  in  the 
name  of  William  Means,  the  heir  at  common  law  of  John  Means, 
who  was  the  surviving  trustee  named  in  the  deed.  The  grant  of 
the  lot  is  expressed  in  the  deed  to  be  "  in  trust  for  the  use  of  the 
Associate  Reformed  Presbyterian  Congregation  at  Shippensburg, 
for  a  place  of  public  worship;"  and  again,  in  the  habendum,  it  is 
thus  expressed :  "  to  have  and  to  hold  the  said  described  lot  of 
ground,  hereditaments,  &c.,  to  the  said  John  Means  and  Robert 
M'Call,  their  heirs,  &c.,  in  trust  for  the  use  of  the  said  Associate 
Reformed  Presbyterian  Congregation  at  Shippensburg,  for  a  place 
of  public  worship  for  ever,  and  for  no  other  use  or  purpose  whatever." 
It  seems  to  be  admitted  by  the  counsel  for  the  defendants,  that  if 
the  designation  of  the  cestui  que  trust  be  considered  exclusively 
applicable  to  a  congregation  in  connection  with  the  Associate 
Reformed  Church  or  Synod,  then  the  plaintiffs  may  have  a  right 
to  recover  the  possession  of  the  property ;  but  it  is  contended  that 
the  designation  of  the  cestui  que  trust  is  not  strictly  applicable  to 
any  one  denomination  of  Christians,  but  partakes  of  two  different 
denominations;  that  is,  of  the  Associate  Reformed  Church,  and 
what  is  generally  called  the  Presbyterian  Church  in  the  United 
States.  And  the  court  adopting  this  view  of  the  matter,  permitted 
evidence  to  be  received,  on  the  trial  of  the  cause,  tending  to  show 
that  about  the  time  of  the  date  of  the  deed,  and  ever  afterwards, 
a  congregation,  composed  in  part  of  persons  called  Seceders,  and 
in  part  of  others  called  Presbyterians,  assembled  occasionally  for 
the  purpose  of  public  worship  at  Shippensburg,  before  any  stated 
preacher  was  employed  to  minister  to  them ;  that  they  took  pos- 
session of  the  lot,  after  the  deed  for  it  was  executed  by  the  Ship- 
pens,  and  erected  a  house  upon  it  for  religious  worship.  That 
having  done  this,  they  employed  a  Mr  Walker  as  their  settled 
preacher  or  pastor,  who  belonged  to  the  Associate  Reformed 
Church.  He  commenced  his  pastoral  services  with  them  about 
1797,  and  continued  with  them  many  years,  as  a  minister  in  con- 
nection with  the  Associate  Reformed  Presbytery  of  the  Big  Spring. 
His  successors  in  the  pastoral  office  of  the  congregation,  belonged 
also  to  the  same  church,  and  were  in  connection  with  it  until 
about  1822,  when  a  Mr  Wilson,  who  was  in  connection  with  the 
General  Assembly  of  the  Presbyterian  Church,  at  the  instance  of 
a  majority  of  the  congregation,  became  the  pastor  of  it,  and  con- 
tinued such  about  eighteen  years,  during  the  whole  of  which  period 
he  remained  in  connection  with  the  Presbyterian  Church. 

Now,  it  is  clear  beyond  all  question  to  our  minds,  that  the 
grantors  intended,  by  the  words  "  Associate  Reformed  Presbyte- 
rian Congregation  at  Shippensburg,"  to  designate  a  congregation 
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or  particular  church,  then  in  being  at  that  place,  claiming  to 
belong  to  the  Associate  Reformed  Church  or  Synod.  The  adjunct 
"  presbyterian"  interposed  between  the  words  "  reformed"  and 
"  congregation,"  does  not  militate  against  such  intention,  in  the 
slightest  degree.  It  is,  on  the  contrary,  perfectly  consistent  with 
it,  and  at  most  a  mere  explicative,  as  it  tends  perhaps  more 
strongly  to  show  that  such  was  the  intention  of  the  grantors ;  for 
the  Associate  Reformed  Church,  in  point  of  fact,  is  strictly  a  Pres- 
byterian church,  so  much  so,  that  no  other  can  be  said  to  be  more 
so.  It  is  formed  by  a  union,  as  it  is  said,  of  the  Reformed  Pres- 
bytery (or  Covenanters,)  and  the  Associate  Presbytery.  The  first 
was  a  remnant  of  the  old  suffering  church  of  Scotland,  that  did 
not  join  in  the  revolution  which  took  place  during  the  reign  of 
William  and  Mary;  and  were,  therefore,  never  considered  a  part  of 
the  established  church  of  Scotland.  The  second,  that  is,  the  Associ- 
ate Presbytery,  was  a  secession  from  the  revolution  church,  of  which 
Mr  Erskine  may  be  regarded  as  the  leader.  Thus  we  see,  that 
the  very  names  of  the  component  parts  of  the  Associate  Reformed 
Church,  indicate  the  fact  of  their  being  Presbyterians ;  and  cer- 
tain it  is,  notwithstanding  the  one  declined  to  join  the  revolution 
church  and  the  other  afterwards  left  it,  that  they  were  originally 
Presbyterians,  and  ever  most  steadfastly  adhered  to  the  Presbyte- 
terian  principle.  Seeing,  then,  that  the  Associate  Reformed 
Church  is  strictly  presbyterian  in  its  principles,  the  insertion  of 
the  term  "  presbyterian"  in  describing  the  congregation  that  was 
intended  to  be  the  beneficiary,  only  tends  to  show  more  strongly 
and  conclusively,  if  possible,  that  the  congregation  at  Shippens- 
burg,  composed  exclusively  of  individuals  generally  called  Sece- 
ders,  but  actually  claiming  to  be  members  of  the  Associate 
Reformed  Church,  was  intended  by  the  grantors  to  be  cestui  que 
trusts.  There  is  nothing  either  in  the  parol  evidence,  which  goes 
to  show  that  this  was  not  intended.  On  the  contrary,  it  would 
rather  seem  to  corroborate  and  confirm  it.  It  shows  clearly  that 
there  were  at  the  time  of  the  grant,  a  number  of  individuals  gene- 
rally known  by  the  name  of  Seceders  at  Shippensburg,  sufficient  to 
form  a  congregation,  though  small,  who  claimed  to  belong  to  the 
Associate  Reformed  Church,  that  actually  took  possession  of  the 
lot,  and  subsequently,  when,  with  the  aid  of  others,  they  had 
improved  it,  by  building  a  house  thereon,  suitable  for  public  and 
religious  worship,  they  engaged  a  ministeV  to  preach  and  perform 
the  office  of  a  pastor  for  them,  who  belonged  to  and  was  in  con- 
nection with  that  church.  The  circumstance  of  their  permitting 
others,  not  claiming  to  be  members  of  that  church,  to  join  them 
in  improving  the  lot,  and  afterwards,  in  the  exercises  of  public  and 
divine  worship  performed  there,  could  not  devest  them  of  their 
right  acquired  under  the  deed ;  nor  could  they,  indeed,  dispose  of 
the  same  in  any  way  whatever,  so  as  to  defeat  the  primary  object 
of  the  grantors.  Those  for  whose  use  this  action  is  prosecuted, 
in.  —  40  2n 
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appear  also,  from  the  evidence,  to  be  all  members  of  and  in  con- 
nection with  the  Associate  Reformed  Church ;  and  some  of  them, 
to  be  the  descendants,  or  immediate  offspring  of  some  of  those 
who  were  the  original  beneficiaries  under  the  deed,  and  therefore 
would  seem  to  be  entitled  to  recover  the  possession  of  the  pro- 
perty in  question  from  the  defendants,  unless  the  latter  be  also 
members  of  and  under  the  government  of  the  same  church.  But 
this  is  not  claimed  or  pretended  on  their  part.  They  profess  to 
be  members  of  the  Presbyterian  Church,  under  the  government  of 
the  General  Assembly,  and  cannot,  therefore,  as  such,  have  any 
part  or  share  in  the  property.  To  allow  it,  would,  as  we  think, 
be  contrary  to  the  plain  intent  of  the  donors  in  the  deed,  which 
this  court  is  bound  to  carry  into  effect. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Leshey  against  Gardner. 

The  recital  in  a  sheriff's  deed  that  the  sale  was  made  by  a  former  sheriff,  is 
not  conclusive  evidence  of  the  fact ;  but  the  party  claiming  under  it  may  show 
by  other  proof,  that  it  was  in  fact  made  by  the  same  sheriff  who  made  the  deed. 

A  writ  of  venditioni  exponas  is  directed  generally  to  the  sheriff  of  the  county  ; 
and  if  the  sheriff  who  receives  the  writ  goes  out  of  office  before  it  is  executed, 
his  successor  may  proceed  upon  it  to  sell  the  property,  and  make  a  deed  to  the 
purchaser. 

A  trust  as  to  real  estate  purchased  at  sheriff's  sale,  cannot  be  established  by 
parol  evidence ;  nor  is  it  competent  for  the  defendant,  in  an  action  of  ejectment 
against  him  or  one  holding  under  him,  to  prove  a  fraudulent  combination  between 
him  and  the  purchaser  to  defraud  creditors. 

A  confirmation  by  the  Orphans'  Court  of  a  sale  of  real  estate  by  an  executor 
made  in  pursuance  of  its  authority,  is  not  complete  until  the  purchase  money  be 
paid  and  a  deed  delivered.  A  sale  and  confirmation  alone  is  not  such  a  parting 
with  the  title,  as  would  defeat  a  pending  action  of  ejectment  by  the  executor. 

ERROR  to  the  Common  Pleas  of  York  county. 

James  Lewis,  Esq.,  Executor  of  John  Gardner,  Esq.,  against 
Jacob  Leshey  and  Jacob  Leshey,  Jr. 

This  was  an  action  of  ejectment  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error  for  170  acres  of  land  in  York 
county.  The  plaintiff  below  claimed  title  in  his  testator,  through 
an  alleged  sheriff's  sale  of  the  property  as  the  property  of  Jacob 
Leshey,  at  which  his  testator  became  the  purchaser. 

The  plaintiff  gave  in  evidence  a  judgment  in  the  Common  Pleas 
of  said  county,  Joseph  O'Brien  et  at  v.  Jacob  Leshey,  for  $1622.07, 
on  llth  of  May  1835.  Also,  a  fieri  facias,  levy,  and  condemnation 
on  this.  He  then  offered  in  evidence  a  venditioni  exponas  on  the 
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same  judgment,  November  term  1836,  No.  9,  accompanied  with 
the  following  testimony : 

Jacob  Glessner,  Esq.,  sworn.  I  found  this  writing  among  she- 
riff Eichelberger's  papers,  about  fifteen  minutes  ago,  having 
searched  for  it  at  the  request  of  Mr  Chapin.  Mr  Eichelberger 
left  the  country  five  or  six  years  ago.  I  had  some  of  his  sheriff's 
papers  before  he  left,  and  this  among  them.  I  served  some  writs 
for  him,  and  did  some  writing  for  him.  I  did  business  for  him 
the  better  part  of  a  year,  and  his  papers  came  into  my  hands 
while  I  was  in  his  employ.  I  received  a  quantity  of  his  papers  in 
a  basket  since  he  went  away.  I  can't  say  what  time  I  clerked 
the  sale  of  real  estate  on  this  writ.  Don't  remember  being  pre- 
sent at  the  sale  of  the  real  property.  The  office  of  sheriff  Eichel- 
berger expired  before  November  court  1836. 

And  to  be  followed  by  proof  that  a  sale  of  the  property  was 
made  by  virtue  of  this  writ,  and  then  to  give  in  evidence  the  deed 
of  A.  Klinefelter,  sheriff,  successor  of  Adam  Eichelberger,  dated 
10th  of  November  1836.  The  defendants  objected.  The  court 
admitted  the  writ,  the  defendants  excepted,  and  the  court  sealed 
a  bill  of  exceptions. 

The  plaintiff  next  offered  to  give  parol  evidence  of  the  sale  on 
the  venditioni  exponas.  The  defendants  objected  to  the  evidence. 
The  court  admitted  it,  and  sealed  a  bill  of  exceptions. 

The  substance  of  the  proof  was,  that  both  the  sheriffs  and  each 
of  their  clerks  were  at  the  sale,  superintending  it ;  that  the  pro- 
perty was  struck  down  to  the  plaintiff's  testator  for  $1500,  who 
paid  the  purchase  money,  and  it  was  afterwards  appropriated  to 
the  payment  of  liens  against  the  defendant  in  the  execution. 

The  plaintiff  then  offered  in  evidence  the  deed  of  sheriff  Kline- 
felter to  John  Gardner,  which  recited  the  whole  proceedings 
upon  the  fieri  facias  and  venditioni  exponas,  including  the  sale, 
to  have  been  made  by  sheriff  Eichelberger,  and  then  sheriff 
Klinefelter  conveyed  the  premises,  acknowledged  the  deed,  and 
received  the  purchase  money.  To  this  evidence  the  defendant 
objected,  but  the  court  overruled  the  objection,  and  sealed  a  bill 
of  exceptions. 

The  plaintiff  then  gave  in  evidence  a  lease  by  John  Gardner 
to  Jacob  Leshey  of  the  premises  for  one  year,  in  consideration  of 
the  rent  of  $150. 

Sheriff  Klinefelter  went  into  office  the  19th  of  October  1836, 
and  the  sale  and  deed  were  subsequent. 

The  defendant  then  offered  in  evidence  a  writ  of  venditioni 
exponas  to  the  same  term  between  other  parties,  accompanied  by 
proof  that  it  and  the  one  on  which  the  sale  was  made,  were  the 
only  ones  issued  to  that  term,  which  the  court  rejected  and  sealed 
a  bill  of  exceptions. 

The  defendant  then  offered  the  deposition  of  Lewis  C.  Leshey, 
to  prove  that  the  property  was  purchased  by  Gardner  in  trust  for 
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the  defendant,  and  that  the  lease  was  made  for  the  purpose  of 
defrauding  creditors.  This  was  objected  to  by  the  plaintiff,  on 
the  ground  that  parol  proof  was  incompetent  to  affect  his  title, 
and  that  it  was  not  competent  for  the  defendants  to  prove  that 
the  lease  referred  to  in  the  deposition  was  made  to  defraud  cre- 
ditors. The  deposition  was  rejected  and  exception  taken  by  the 
defendants,  and  the  court  sealed  a  bill  of  exceptions. 

The  defendants  further  gave  in  evidence,  the  petition  of  plain- 
tiff, as  executor  of  John  Gardner,  deceased,  filed  in  the  Orphans' 
Court  on  the  3d  of  November  1840,  for  an  order  to  sell  lands, 
including  the  property  in  dispute,  for  the  payment  of  debts,  and 
that  an  order  to  sell  was  issued,  on  which  the  plaintiff  reported  on 
the  4th  of  January  1842,  to  the  Orphans'  Court,  a  sale  of  the  pro- 
perty in  dispute,  to  Peter  M'Intyre,  and  that  on  the  same  day  the 
sale  was  confirmed  and  the  property  decreed  to  be  and  remain  to 
Peter  M'Intyre,  his  heirs  and  assigns,  firm  and  stable  for  ever. 

The  defendant  requested  the  court  to  charge  the  jury : — 

1.  That  there  was  no  legal  sale  made  by  the  sheriff  of  York 
county,  to  John  Gardner,  of  the  property  claimed  in  this  suit  — 
that  there  was  no  return  to  the  writs  of  execution  and  no  valid 
deed  executed. 

2.  That  the  agreement  of  22d  of  March  1839,  between  Jacob 
Leshey,  Sen.  and  John  Gardner,  cannot  operate  to  transfer  the  title 
to  the  latter,  if  there  was  no  sheriff's  sale,  and  does  not  estop  the 
former,  then  and  yet  in  possession  of  the  property,  from  contesting 
the  fact  of  there  being  a  sale. 

3.  That  the   agreement   last  mentioned  cannot   affect   Jacob 
Leshey,  Jr.,  and  if  the  plaintiff  found  his  title  upon  that,  and  there 
was  no  sheriff's  sale  to  John  Gardner,  as  above  stated,  then  there 
can  be  no  recovery  in  this  case. 

4.  That  the  records  of  the  Orphans'  Court  of  the  proceedings 
of  the  plaintiff  to  sell  the  land  claimed  in  this  suit,  show  that  he 
has  parted  with  his  title  since  the  suit  was  brought. 

5.  That  if  the  plaintiff  parted  with  his  title  since  the  suit  was 
brought,  he  cannot  recover  the  land  in  this  case,  but  only  damages 
for  the  ouster  and  costs. 

To  which  the  court  answered : — 

DURKEE,  President. — 1.  The  court  cannot  instruct  the  jury  that 
there  was  no  legal  or  valid  sale  made  by  the  sheriff  of  York  county 
to  John  Gardner,  of  the  property  claimed  in  this  suit.  Whether 
there  was  or  not,  is  a  matter  to  be  determined  by  the  jury,  under 
the  instructions  of  the  court,  as  to  the  law  applicable  to  the  facts 
of  the  case.  Nor  can  we  instruct  you  that  there  was  no  return  to 
the  executions,  except  as  to  the  venditioni  exponas,  which  was  not 
returned. 

2.  If  John  Gardner  paid  the  consideration  money  mentioned  in 
his  sheriff's  deed,  and  Leshey  afterwards  entered  into  the  agree- 
ment, or  lease  given  in  evidence,  the  latter  is  estopped  by  the 
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lease,  and  cannot  in  this  action  contest  the  fact  of  there  having 
been  a  sheriff's  sale  —  otherwise,  if  the  consideration  money  was 
not  paid  by  Mr  Gardner. 

3.  The  lease  cannot  affect  Jacob  Leshey,  Jr.,  unless  he  holds 
under  it.  If  his  father,  having  obtained  the  lease,  permitted  him 
to  come  into  possession  under  him,  he,  as  well  as  his  father,  is 
bound  by  the  lease. 

4  and  5.  There  is  nothing  in  the  record  of  the  proceedings  in 
the  Orphans'  Court,  given  in  evidence — nor  any  other  evidence  in 
the  cause,  which  shows  that  the  plaintiff  has  parted  with  his  title 
since  the  commencement  of  the  suit,  so  as  to  affect  his  right  of 
recovery. 

Mayer,  for  plaintiff  in  error,  argued  that  the  writ  was  not  legally 
executed  by  either  sheriff.  By  the  statute  25  Geo.  II.  c.  37,  it  is 
provided  that  writs  be  assigned  to  the  new  sheriff.  Wats,  on 
Sheriff  19,  20 ;  Cro.  Eliz.  365.  Although  our  practice  may  dis- 
pense with  a  formal  assignment,  yet  there  must  be  a  delivery  of 
the  writ  to  the  new  sheriff,  or  he  will  have  no  authority  :  here  it 
was  made  clear  by  the  plaintiff's  testimony  that  the  sheriff  who 
made  the  deed  never  had  the  writ  in  his  hands ;  it  was  issued  to 
his  predecessor  and  produced  on  the  trial  from  his  papers.  A 
sheriff's  sale  must  be  made  according  to  the  requisition  of  the 
statute,  and  parol  evidence  is  not  admissible  to  aid  or  supply  the 
place  of  a  return  of  the  writ.  4  Yeates  108,  212 ;  5  Con.  400 ; 
9  Serg.  fy  Rawle  221 ;  2  Rawle  91. 

The  court  erred  in  deciding  that  the  defendants  were  estopped 
by  the  lease ;  whereas  one  of  the  defendants  was  not  a  party  to  it. 
3  Rawle  497 ;  6  Watts  492 ;  2  Story's  Eq.  61 ;  2  Watts  327 ;  9  Watts 
32;  10  Watts  313;  1  Watts  fy  Serg.  372;  1  Rawle  480. 

The  decree  of  the  Orphans'  Court,  confirming  the  sale  by  the 
executor,  vested  the  title  in  the  purchaser  and  was  fatal  to  the 
plaintiff's  recovery.  10  Watts  222 ;  3  Watts  83. 

Campbell,  for  defendant  in  error,  argued  that  the  neglect  of  the 
officer  to  return  his  writ  would  not  defeat  the  purchaser's  title, 
and  the  parol  evidence  was  not  given  to  contradict,  but  to  support 
the  record  and  make  it  perfect.  The  party  accepting  a  deed  is 
not  estopped  by  a  recital  which  is  not  true,  and  it  therefore 
became  important  to  show  that  the  sale  was  in  fact  made  by  the 
sheriff  in  office.  10  Johns.  381 ;  9  Watts  363.  If  the  sale  was 
erroneous  or  insufficient,  the  objection  should  have  been  made 
before  acknowledgment.  2  Binn.  227;  Act  of  1st  April  1837, 
Pamph.  Laws  132. 

The  testimony  of  Leshey  could  not  be  admitted  to  establish  a 
trust.  2  Watts  323;  9  Watts  42;  10  Watts  313;  1  Watts  fy  Serg. 
372.  Nor  to  invalidate  the  lease.  7  Johns.  16;  5  Binn.  109; 
I  Yeates  291 ;  4  Yeates  95 ;  6  Serg.  #  Rawle  351 ;  2  Watts  226. 

in.  —  2n* 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  Joseph  O'Brien  and  others  obtained  judgment 
against  Jacob  Leshey,  one  of  the  defendants.  Afi.fa.  was  issued, 
the  property  in  dispute  levied  on  and  condemned,  and  a  venditioni 
issued  and  put  in  the  hands  of  the  sheriff.  On  this  writ  the  pro- 
perty was  sold,  and  the  purchaser  (the  plaintiff's  testator)  paid 
the  purchase  money ;  which  was  regularly  applied  to  the  payment 
of  the  defendant's  debts.  The  writ  was  not  returned  ;  but  after 
the  return  day,  viz.  on  the  10th  of  November  1836,  A.  Klinefelter, 
the  then  sheriff,  (the  former  sheriff's  term  having  expired  before 
the  sale),  executed  and  acknowledged  in  due  form  a  deed  to  the 
purchaser,  reciting  a  fi-fa-,  inquisition  and  condemnation  by  the 
former  sheriff,  Adam  Eichelberger,  "  that  by  a  writ  of  venditioni 
the  said  sheriff,  &c.  was  commanded  to  expose  the  premises  to 
sale,  and  that  the  said  sheriff  returned  that  he  had  sold  the  said 
property  to  John  Gardner."  After  the  execution  of  the  deed,  as 
above  stated,  Jacob  Leshey,  one  of  the  defendants,  took  a  lease  of 
the  premises  from  the  purchaser. 

The  defence  is,  that  the  sale  is  void,  and  that  the  property  was 
purchased  in  trust  for  the  former  owner,  and  with  the  intent  to 
defraud  creditors. 

It  is  alleged  that  the  sale  was  made  by  a  sheriff  not  then  in 
office,  and,  being  void,  the  sheriff  had  no  authority  to  execute  the 
deed,  and  that  consequently  no  title  passes  to  the  purchaser.  It 
would  seem,  from  the  recital,  that  the  sale  was  made  by  Eichel- 
berger, and  that  it  took  place  after  he  was  out  of  office ;  but  as  it 
is  clear  that  the  recital  in  a  sheriff's  deed  is  not  conclusive  evi- 
dence of  the  facts  stated  in  it,  the  plaintiff  was  properly  permitted 
by  the  court  to  give  evidence  that  the  sheriff  then  in  commission 
was  present,  and  that  in  truth  the  sale  was  conducted  under  his 
auspices  and  by  his  authority.  After  the  parol  evidence  was 
received,  the  court  instructed  the  jury,  that  unless  the  sale  was 
made  by  the  sheriff  then  in  office,  the  sale  was  void ;  and  this  was 
an  instruction  as  favourable  as  the  defendants  had  any  right  to 
ask ;  for  on  this  the  plaintiff's  recovery,  as  the  court  clearly  inti- 
mate, depends.  But  if,  on  the  contrary,  the  sale  was  made  by 
the  then  sheriff,  the  only  thing  amiss  was,  that  the  process  was  not 
actually  in  his  hands,  with  the  further  objection  that  the  writ  was 
not  returned. 

The  writ  of  venditioni  is  directed  to  the  sheriff  of  the  county, 
not  to  any  particular  person,  and  therefore  it  is  the  duty  of  the 
new  sheriff  to  execute  all  writs  not  executed  by  his  predecessor. 
Thus,  in  this  case,  it  was  the  duty  of  the  new  sheriff  to  make  the 
sale,  and  to  make  return  of  his  writ.  In  England,  the  old  sheriff 
to  exonerate  himself  from  all  charge,  is  required  by  the  statute 
20  Geo.  II.  c.  37,  at  the  expiration  of  his  office,  to  turn  over  to  the 
succeeding  sheriff,  by  indenture  and  schedule,  all  such  writs  and 
process  as  remain  in  his  hands  unexecuted,  who  shall  duly  execute 
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and  return  the  same ;  and  in  case  any  sheriff  neglect  to  turn  over 
such  process,  he  shall  be  liable  to  make  satisfaction  by  damage 
and  costs  to  the  party  aggrieved.  We  have  no  statute  requiring 
this  should  be  done  in  writing,  and  the  practice  is  for  the  old 
sheriff  to  hand  over  the  unexecuted  process  to  his  successor,  whose 
duty  it  is  to  execute  it.  It  would  seem,  that  in  England,  until  a 
writ  of  discharge  is  delivered  to  the  old  sheriff,  he  may  lawfully 
exercise  the  duties  of  his  office.  But  no  such  practice  is  known 
in  this  state,  as  the  duties  of  the  old  sheriff  cease,  by  tradition 
merely  of  the  unexecuted  process  to  his  successor.  The  facts,  as 
found  by  the  jury,  show  an  irregularity,  at  the  most;  and  the  court, 
I  apprehend,  on  a  proper  application,  would  grant  leave  on  the 
facts  stated  to  return  the  writ  nunc  pro  tune.  It  is  very  unlike 
the  principle  ruled  in  Porter  v.  Neelan,  (4  Yeates  108),  and  Glan- 
cey  v.  Jones,  (4  Yeates  212),  that  a  sheriff's  sale  of  land  without  a 
venditioni  is  invalid.  These  cases  were  decided  on  the  words  of 
the  Act  of  1705,  which  expressly  directs,  that  on  the  condemna- 
tion of  lands,  a  venditioni  exponas  shall  issue.  Without  it,  he  has 
no  power  to  sell  whatever,  and  a  sale  without  authority  is  void, 
and  consequently  gives  no  title.  But  here,  the  sheriff  had  autho- 
rity to  sell,  and  the  only  defect  is,  that  the  writ  was  not  actually, 
although  it  was  potentially  in  his  hands.  And  executing  the  deed 
without  returning  the  writ,  although  certainly  irregular,  does  not 
make  the  title  absolutely  void.  Considering  the  title  voidable,  but 
not  void,  if  it  appears  (and  the  jury  have  so  found)  that  the  pur- 
chaser paid  the  consideration  money,  and  the  debtor  accepted  a 
lease  for  the  premises,  the  latter  is  estopped,  and  cannot  in  this 
action  rely  on  any  irregularity  which  attended  the  sale.  It  is 
against  equity,  even  if  the  sale  was  void,  that  the  debtor  should 
keep  the  land  and  the  money,  as  is  shown  in  Moody  v.  Vandyke, 
(4  Binn.  40).  The  same  principle  applies  to  the  other  defendant, 
if,  as  was  the  case,  the  father  permitted  him  to  come  into  posses- 
sion under  him.  .. 

The  writ  of  venditioni  offered  in  evidence,  being  between  other 
parties,  was  wholly  irrelevant  to  the  issue ;  nor  do  we  perceive 
any  error  in  rejecting  the  deposition  of  Lewis  C.  Leshey ;  for, 
admitting  the  truth  of  the  very  improbable  story  contained  in  his 
deposition,  it  proves  nothing,  which,  in  any  view  of  the  case,  can 
avail  the  defendants.  It  is  no  evidence  of  a  trust,  because  a  trust, 
as  to  real  estate,  cannot  be  so  proved,  as  is  ruled  in  divers  cases. 
Kisler  v.  Kisler,  (2  Watts  323) ;  Sidle  v.  Walters,  (5  Watts  389), 
and  Robertson  v.  Robertson,  (9  Watts  35).  So  if  there  was  a 
fraudulent  combination  between  them  to  defraud  creditors,  it  would 
not,  as  between  the  parties  themselves,  avoid  the  lease.  Equity 
would  not  relieve  a  tenant,  on  proof  of  a  combination  to  which  he 
himself  was  a  party,  to  cheat. 

There  is  nothing  in  the  objection  that  the  plaintiff  parted  with 
his  title  since  the  commencement  of  the  suit.  Although  the  sale 
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made  by  the  executor,  in  pursuance  of  an  order  of  the  court,  was 
confirmed,  yet  the  title  of  the  owner  was  not  devested  until  a 
deed  was  made  to  the  purchaser.  That  a  deed  is  required,  appears 
pretty  plain,  from  the  Act  of  1834 ;  and  besides,  the  purchaser  is 
not  bound  to  pay  his  money  until  the  executor  is  in  a  condition 
to  tender  a  deed.  There  is  nothing  in  the  Act  which  gives  even 
colour  to  the  idea  that  the  confirmation  of  the  sale  transfers  the 
title. 

Judgment  affirmed. 


Keppel  against  Jackson. 

In  an  issue  directed  by  the  court  between  judgment  and  mechanics'  lien  creditors, 
under  the  Act  of  16th  June  1836,  it  is  the  province  of  the  jury  to  ascertain  and 
determine  by  their  verdict,  what  part  of  the  ground  is  necessary  for  the  conveni- 
ent use  of  the  building  for  the  purposes  for  which  it  was  intended,  and  to  which 
the  lien  of  the  mechanic  is  to  extend. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Samuel  S.  Jackson  against  Jacob  Keppel.  This  was  a  feigned 
issue  under  the  Act  of  Assembly  providing  for  the  distribution 
of  the  proceeds  arising  on  sale  of  real  estate  of  the  defendant  in 
execution. 

The  facts,  as  far  as  they  were  undisputed,  were  these :  Wil- 
liam F.  Murphy  obtained  a  judgment  against  Milo  H.  Ferry,  on 
the  20th  of  January  1840,  for  $341.76,  on  which  a  fieri  facias  was 
issued,  and  the  real  estate  of  defendant  levied  on  and  condemned, 
as  follows : — A  messuage  and  a  half  lot  of  ground,  on  the  south 
side  of  Penn  street,  in  Reading,  containing  in  front  30  feet,  in 
depth  270  feet.  Also  one  and  a  half  lots  of  ground  adjoining  the 
above  on  the  east,  containing  in  front  90  feet,  and  in  depth  270 
feet,  on  which  is  erected  a  steam  saw-mill,  taken  in  execution  as 
the  property  of  Milo  H.  Ferry,  &c. 

A  pluries  venditioni  exponas  Was  issued  to  August  term  1841, 
and  the  property  offered  for  sale  by  the  sheriff,  as  one  property, 
and  bid  up  to  $1890 — and  then  offered  in  two  pieces  or  lots,  one 
of  60  feet,  and  the  other  of  30  feet,  and  the  amount  bid  on  them 
was  $1900,  viz.  $1400  for  the  60  feet  lot  on  which  the  building  of 
steam  saw-mill  stands,  and  the  eastern,  30  feet,  was  bid  to  $500, 
at  which  sums  both  were  struck  off  to  Samuel  S.  Jackson. 

The  money  being  paid  or  considered  in  court,  the  court,  upon 
application,  appointed  a  commissioner  to  distribute  the  proceeds 
among  the  claimants,  who  made  report  and  distributed  the  amount, 
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after  deducting  $32.50  costs,  among  the  holders  of  certain  me- 
chanic's liens,  in  exclusion  of  the  judgment  creditors.  To  this 
report  the  judgment  creditors  filed  exceptions,  so  far  as  the  pro- 
ceeds of  $500  were  concerned,  viz.  for  the  30  feet  on  the  eastern 
part  of  said  lot.  And  on  the  argument  of  the  exceptions,  claimed 
an  issue,  which  the  court  granted,  and  was  as  follows : 

"November  13,  1841,  the  court,  upon  the  application  of  the 
above-named  plaintiff,  direct  an  issue  in  which  Samuel  S.  Jackson 
is  plaintiff  and  Jacob  Keppel  defendant,  to  ascertain  whether 
Samuel  S.  Jackson  is  entitled  to  any  part  of  the  money  arising 
out  of  the  sale  of  the  real  estate  of  Milo  H.  Ferry.  If  Samuel  S. 
Jackson  is  entitled  to  any  part,  the  jury  to  ascertain  the  sum,  and 
find  the  sum  by  their  verdict.  If  he  is  entitled  to  no  part,  the 
jury  are  to  find  for  the  defendant.  The  issue  to  be  tried  under 
the  plea  of  non  assumpsit  and  issue,  and  without  declaration. 
Each  party  to  be  at  liberty  to  sue  out  a  writ  of  error." 

The  plaintiff  gave  in  evidence  the  judgment  and  proceedings  of 
William  F.  Murphy  v.  Milo  H.  Ferry,  above  stated. 

Also  two  judgments,  viz :  one  entered  on  the  23d  of  October 
1839,  to  August  term  1839,  No.  115,  in  the  name  of  George 
R.  Frill,  against  Milo  H.  Ferry,  on  a  judgment  bond  dated 

day  of 1839.     Penalty  of  82000 ;  conditioned  for  $1000. 

This  judgment  was  assigned  to  Samuel  S.  Jackson  on  the  20th  of 
June  1840 ;  the  other  entered  on  the  same  day  as  August  term 
1839,  No.  114,  in  the  name  of  George  R.  Frill,  for  the  same 
amount. 

The  defendant  gave  in  evidence  a  number  of  liens  entered  by 
mechanics  and  material  men. 

The  jury  then  went  upon  the  ground  to  view  the  premises. 
And  the  defendant  called  George  R.  Frill  to  prove  that  the  lot 
was  originally  laid  off  at  90  feet,  to  answer  the  purpose  of  erect- 
ing and  carrying  on  the  steam  saw-mill,  and  that  the  contracts 
were  made  with  the  mechanics  and  material  men  in  reference  to 
the  90  feet.  To  his  admission  the  plaintiff  objected,  on  the  ground 
of  interest,  as  the  witness  was  charged  in  the  liens  of  Keim  & 
Miller,  Marks  Scull,  and  James  May  Jones  &  Co.,  as  a  partner 
of  Milo  H.  Ferry,  and  was  in  partnership  with  Ferry  when  the 
mill  was  first  built.  The  court  sustained  the  objection,  and  rejected 
the  witness.  To  which  decision  the  defendant  excepted. 

The  defendant  then  called  several  witnesses,  who  testified  re- 
specting the  half  lot  of  30  feet,  and  the  necessity  for  it,  for  the  full 
enjoyment  of  the  mill. 

The  defendant  asked  the  court  to  charge  the  jury,  that  if  the 
owner  of  the  property  laid  off  the  90  feet  as  necessary  for  the  mill, 
and  made  the  contracts  with  the  mechanics  and  material  men  to 
bestow  their  labour  and  materials,  the  plaintiff  was  not  entitled  to 
recover. 

HI.  — 41 
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In  answer  to  which  the  court  thus  charged  the  jury  : 
BANKS,  President. — You  have  heard  all  the  evidence,  and  have 
viewed  the  ground  and  buildings,  and  are  no  doubt  well  prepared 
to  decide  the  case.  Was  the  half  lot  necessary  for  the  convenient 
use  of  the  building  for  the  purposes  for  which  it  was  intended  ? 
If  so,  you  will  find  for  the  defendant.  If  part  of  it  was  thus  neces- 
sary, you  will  determine  what  that  part  is,  and  the  proportion  of 
the  price  for  which  this  half  lot  was  sold,  which  should  be  appro- 
priated to  the  mechanics'  liens.  In  determining  this  question,  you 
will  consider  the  manner  in  which  it  had  been  used  by  the  owners 
of  the  lots  and  building.  What  they  said  about  it ;  what  others 
have  testified  in  relation  to  it ;  and  also  your  own  observations 
made  when  on  the  ground,  may  tend  to  aid  you  in  the  determina- 
tion of  this  question.  The  case  is  left  for  your  decision. 
Errors  assigned : 

1.  The  court  erred  in  the  rejection  of  George  R.  Frill. 

2.  In  their  charge  to  the  jury,  by  referring  the  matter  to  the 
decision  of  the  jury,  whether  it  was  convenient  for  the  use  of  the 
steam  mill  to  include  the  whole  lot.     They  should  have  charged 
the  jury  as  requested  by  the  defendant. 

Hoffman  and  Filbert,  for  plaintiff  in  error,  cited  1  Rawle  155 ; 
4  Watts  223;  2  Whart.  118. 

Strong  and  Smith,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  a  feigned  issue,  to  try  whether  the  lien 
of  several  mechanics,  who  had  built  a  steam-mill  in  Reading, 
covered  only  the  lot  on  part  of  which  the  building  was  erected,  or 
whether  it  extended  to  half  of  an  adjoining  lot.  Between  the 
building  and  this  half  lot  was  a  space  of  12  feet,  not  covered  by 
any  building. 

The  first  question  was  as  to  the  admission  of  George  R.  Frill  as 
a  witness  for  the  mechanics.  At  the  time  the  building  was  begun, 
and  until  nearly  completed,  Frill  was  a  part  owner  of  the  lot  and 
building,  and  the  mechanic's  liens  were  filed  against  George  Frill 
and  Milo  H.  Ferry.  Frill  sold  out  his  interest  to  Ferry  ;  but  as 
he  was  liable  for  all  debts  contracted  while  he  was  a  partner,  he 
was  objected  to,  because,  if  the  half  lot  was  held  bound,  its  price, 
viz.  $500,  went  to  discharge  so  much  of  the  mechanic's  liens,  and, 
of  course,  to  discharge  Frill  of  so  much.  The  adverse  claimant 
was  a  judgment  creditor  of  Ferry,  on  a  judgment  obtained  after 
Frill  had  ceased  to  be  a  partner.  On  the  witness  being  rejected 
by  the  court,  some  of  the  mechanics  released  him ;  but  others, 
whose  claim  exceeded  $1000,  refused  to  release  him ;  and  he  was 
again  rejected.  Clearly,  he  was  interested,  and  rightly  rejected. 
This  alleged  error  was  not  pressed  here. 
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The  next  error  assigned  was  to  the  charge  of  the  court.  The 
Act  of  16th  June  1836,  relating  to  mechanics'  liens,  provides,  in 
section  2d,  as  follows :  "  The  lien  of  such  debt  shall  extend  to  the 
ground  covered  by  such  building,  and  so  much  other  ground  imme- 
diately adjacent  thereto,  and  belonging  in  like  manner  to  the 
owner  of  such  building,  as  may  be  necessary  for  the  ordinary  and 
useful  purposes  of  such  building :  the  quantity  and  boundaries 
whereof  shall  be  determined  as  follows  : 

Section  4.  The  owner  may  define  in  writing,  and  cause  to  be 
entered  in  a  book,  to  be  kept  by  the  prothonotary,  the  boundaries : 
and  this  is  obligatory  on  all  persons. 

Section  5.  In  default  of  such  designation,  the  court,  on  petition 
by  those  interested,  may  appoint  competent  and  skilful  persons  as 
commissioners  to  designate  the  boundaries." 

In  the  succeeding  sections,  minute  directions  as  to  the  appoint- 
ment and  duties  of  such  commissioners,  and  their  powers,  are 
given. 

Section  9  provides,  that  if  commissioners  have  not  been  ap- 
pointed, and  the  boundary  in  no  way  designated,  and  the  property 
is  sold  on  execution,  the  court,  preparatory  to  the  apportionment 
of  the  proceeds,  may  appoint  an  auditor,  or  on  the  application  of 
any  of  the  parties,  may  direct  an  issue. 

In  this  case,  the  previous  designation  of  boundaries  was  not 
made  in  any  of  the  modes  prescribed  by  the  Act,  and  an  issue 
was  directed.  The  court,  after  stating  distinctly  all  the  facts  and 
evidence,  say,  "  It  is  admitted  the  lien  covers  the  entire  lot  of  60 
feet,  on  which  the  building  is  erected.  The  contest  is  as  to  the 
contiguous  half  lot.  The  mechanics  claim  it  all;  the  creditors,  by 
judgments,  claim  it  all.  You  have  heard  all  the  evidence,  and 
have  viewed  the  ground.  Was  the  half  lot  necessary  for  the  con- 
venient use  of  the  building  for  the  purposes  for  which  it  was 
erected  ?  If  so,  you  will  find  for  defendant.  If  part  of  it  was 
thus  necessary,  you  will  determine  what  that  part  is ;  and  the 
proportion  of  the  price  for  which  this  half  lot  was  sold,  which 
should  be  appropriated  to  the  mechanics'  liens." 

To  understand  this  last  sentence,  it  must  be  mentioned  that  the 
levy  was  on  a  steam  saw-mill,  and  90  feet  front.  After  several 
sales,  set  aside  for  different  reasons,  the  last  sale  was  of  a  steam 
mill,  and  60  feet  front,  and  a  half  lot,  30  feet  front;  and  this  half 
lot  sold  for  $500,  and  the  mill  $1400  —  being  more  than  the  pro- 
perty had  brought  in  any  other  mode  of  selling.  There  was  no 
objection  to  the  mode  of  selling  in  two  parcels,  either  in  the  court 
below  or  here.  It  is  probable  it  was  by  an  order  of  the  court,  or 
consent  of  the  parties. 

The  objection  to  the  above  opinion  of  the  court  cannot  be  sus- 
tained. The  charge  was  agreeable  to  the  words  and  spirit  of  the 
law;  and,  in  fact,  in  the  words  of  one  of  the  sections;  and  the 
judge  substituting  "  necessary  and  convenient  use,"  for  the  words 
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"  necessary  for  the  ordinary  and  useful  purpose  of  the  building," 
scarcely  varied  from  the  law ;  if  there  is  any  variation,  it  was  in 
favour  of  the  extent  of  the  lien  to  the  half  lot. 

The  argument  here,  as  is  too  often  the  case,  was  rather  against 
the  finding  of  the  jury,  than  the  charge  of  the  court.  It  would 
save  time  and  trouble,  if  all  gentlemen  of  the  bar  would  recollect 
that  we  cannot  reverse  on  account  of  the  finding  of  a  jury ;  a 
motion  for  new  trial  in  the  court  which  tries  the  cause,  is  the  only 
redress  for  that. 

Judgment  affirmed. 


Speck  against  The  Commonwealth. 

If  an  Act  of  Assembly  prescribe  the  form  of  the  condition  of  a  bond,  and 
specify  the  nature  of  the  acts  and  duties  which  the  officer  shall  be  bound  to  per- 
form, it  may  be  considered  as  directory ;  and  notwithstanding  it  may  designate 
acts  and  things  to  be  done  beyond  those  specified  in  the  Act,  it  is  good  as  to 
those  which  are  specified,  and  recovery  may  be  had  upon  it  against  the  sureties ; 
unless  the  Act  prescribes  the  form  of  the  bond,  and  provides  that  it  shall  be  taken 
in  that  form,  and  no  other. 

An  action  may  be  brought  against  the  sureties  of  a  public  officer  immediately 
upon  the  settlement  of  his  accounts,  notwithstanding  the  provision  in  the  9th 
and  10th  sections  of  the  Act  of  1811 ;  the  state  treasurer  is  not  bound  to  wait  six 
months  after  the  settlement  before  bringing  suit. 

A  collector  of  tolls,  who  held  his  office  for  several  successive  years,  and  gave 
a  bond  each  year,  with  different  sureties,  made  payments  throughout  the  whole 
time,  which  the  commonwealth  applied  to  the  discharge  of  those  debts  which 
were  first  due  by  him,  without  regard  to  the  date  of  the  payment ;  held  to  be 
rightly  appropriated. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

The  Commonwealth  of  Pennsylvania  against  Frederick  Speck, 
Robert  Clark,  David  M'Coy,  and  William  Wallis.  This  was  an 
action  of  debt  upon  the  official  bond  of  Frederick  Speck,  as  col- 
lector of  tolls  upon  the  Pennsylvania  Canal,  dated  the  10th  of 
February  1838,  which  had  the  following  condition  annexed  to  it : 

"Whereas  the  Board  of  Canal  Commissioners,  &c.,  by  virtue 
of  the  power  vested  in  them  by  law,  have  appointed  Frederick 
Speck  collector  of  canal  tolls  at  Liverpool.  The  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  Frederick  Speck 
shall,  and  does  well  and  faithfully  discharge  the  duties  of  collector 
of  tolls  upon  the  Pennsylvania  Canal,  so  long  as  shall  he  continue 
to  act  in  the  capacity  of  collector,  in  pursuance  of  the  said  ap- 
pointment or  otherwise,  and  until  a  successor  shall  be  appointed ; 
and  shall  account  for,  and  pay  over  all  moneys  he  may  receive, 
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arising  from  tolls  on  said  canal,  rents,  fines,  and  forfeitures,  or 
otherwise,  at  such  time  and  in  such  manner  as  the  canal  commis- 
sioners may  require  or  direct ;  and  shall  perform  all  the  other 
duties  of  collector  upon  the  Pennsylvania  Canal,  which  are  or 
may  be  enjoined  upon  him  by  law,  or  which  is  or  may  be  lawfully 
required  to  do  or  perform,  then  to  be  void,  else  in  force,  &c. 

The  Act  of  Assembly,  under  which  the  bond  was  given,  makes 
no  provision  for  the  receipt  of  "rents,"  "fines,"  and  "forfeitures," 
by  the  collector. 

The  plaintiff  then  gave  in  evidence  the  following  settlement  by 
the  accountant  officers : 

Frederick  Speck,  late  collector  at  Liverpool,  in  account  with  the  Common- 
wealth of  Pennsylvania. 

For  amount  of  Canal  Tolls,  from  Septemher  1836  to  February  7th, 

1839,  inclusive, $7886.71 

By  credits,  as  per  Cash  Account  of  Joseph  Lawrence  and  Daniel  Stur- 
geon, from  May  1836  to  April  1839,  inclusive, . 7433.10 

Due  the  commonwealth, $453.60 

Settled  and  entered, 
GEORGE  R.  ESPY,  Auditor  General's  Office,  May  21s/,  1840. 

.  Approved,        A.  H.  READ, 

Treasury  Office,  May  21th,  1840. 

The  defendants  then,  in  order  to  explain  the  foregoing  settle- 
ment, and  to  show  the  items  of  which  the  account  was  composed, 
gave  in  evidence  the  following  account,  taken  from  the  auditor- 
general's  books,  and  duly  certified. 

Frederick  Speck,  Collector  of  Tolls,  Liverpool. 

1836  Sept.  21,  Tolls  received  till 

.     30th  of  June, $966.11 

1837  May  16,    do.         do.      for 

6  months,  ending  the  31st 

of  December  1836 1 172.19 

"  Dec.  14,  do.  do.  for 
6  months,  ending  30th  of 
June  1837, 834.64 

1838  Jan.  30,    do.         do.      for 

quarter  ending  30th  of  Sep- 
tember 1837, 666.21 

"  March  7,  do.  do.  for 
quarter  ending  31st  of  De- 
cember 1837, 1213.58 

"  Sept.  26,  do.  do.  for 
6  months,  ending  30th  of 
June  1838, 934.46 

"  Nov.  15,  do.  do.  for 
quarter  ending  30th  of  Sep- 
tember,    766.52 

1839  Feb.  14,    do.         do.      for 

quarter  ending  31st  of  De- 
cember,   1333.00 


1836  May,  By  cash  to  Joseph  Law- 

66.11 

rence,  State 

Treasurer,  ...$168.88 

"    June  

.  do  

400.00 

"     July  

.do  

397.52 

72.19 

"    Aug  

.  do  

260.00 

"     Sept  

.do  

150.00 

"     Oct  

.do.  

271.96 

34.64 

"     Nov  

.do  

200.00 

"     Dec  

.  do  

175.00 

1837  May  

.do.  

329.25 

66.21 

"    June  

.  do  

100.00 

"    July  

.do  

380.00 

"    Aug  

.  do  

81.00 

13.58 

"     Sept  

.do  

205.00 

"    Oct  

.do  

240.00 

"     Nov.  

.do  

490.00 

34.46 

"     Dec  

.do  

500.00 

1838  May  

.  do  

375.00 

"    June  

.do  

294.50 

66.52 

"    July  

.do  

245.00 

"    Sept  

.  do  

345.00 

1 

"     Oct  

.do  

800.00 

33.00 

i>     Dec. 

.do  

710.00 

1  889  Jan.  .......  1 

.do  

80.00 

"    April  

.da  

235.00 

in.  —  2  c 
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By  which  it  appeared  that  the  moneys  paid  by  the  collector 
during  the  year  when  the  present  defendants  were  sureties,  were 
more  than  equal  to  the  moneys  received  by  him  during  that  year, 
after  the  date  of  his  bond. 

The  defendants  requested  the  court  to  charge  the  jury  : 

1.  That  the  bond  given  in  evidence,  is  not  in  conformity  with 
the  Act  of  Assembly,  which  prescribes  the  terms  and  conditions 
of  it,  but  embraces  greater  responsibilities  than  the  law  contem- 
plates. 

2.  That  if  there  be  no  evidence  that  Speck,  the  collector,  was 
furnished  with  a  copy  of  the  account  within  thirty  days  after  it 
was  settled,  or  before  this  suit  was  brought ;  and  if  this  suit  was 
brought  within  six  months  after  the  date  of  the  settlement,  it  was 
prematurely  brought,  and  the  plaintiff  cannot  recover. 

3.  If  it  appear  that  the  collector  paid  into  the  treasury  the 
whole  amount  of  money  that  he  received  for  the  year  for  which 
the  bond  was  given,  the  plaintiff  cannot  recover. 

The  court  answered  all  these  propositions  in  the  negative,  and 
a  verdict  was  rendered  for  the  plaintiff  for  the  amount  claimed. 

Reed  and  Watts,  for  plaintiff  in  error,  referred  to  the  Act  of 
10th  April  1828,  sec.  3,  Pamph.  Laws  275,  which  provides  the 
form  of  the  bond  to  be  given  by  collectors,  and  makes  no  provi- 
sion for  the  receipt  of  rents,  fines,  forfeitures.  The  condition 
of  the  bond  in  suit  greatly  enlarges  the  responsibilities  of  the  sure- 
ties, which  avoids  it.  9  Wheat.  720.  But  if  the  moneys  paid  within 
the  year  are  more  than  equal  to  the  moneys  received  within  the 
same  time,  clearly  the  sureties  of  this  year  should  not  be  charged 
with  the  defalcations  of  the  last.  7  Cranch  572. 

Alexander,  contra,  contended  that  if  the  bond  embraced  larger 
responsibilities  than  the  Act  provided,  yet  it  was  not  void ;  first, 
because  the  collector  was  not  charged  with  the  receipt  of  anything 
but  tolls,  and  again,  if  the  bond  could  be  avoided,  it  would  only 
be  for  the  surplus  beyond  the  requisitions  of  the  law.  1  Peters's  C. 
C.  40, 44 ;  Peters's  C.  C.  623 ;  12  Serg.  fy  Rawle  314 ;  2  Rawle  159. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  an  exception  to  the 
opinion  of  the  court,  admitting  a  certified  copy  from  the  auditor- 
general's  office,  of  the  bond  upon  which  the  suit  is  brought,  to  be 
read  in  evidence  to  the  jury.  The  pleas  put  in  by  the  defendants 
to  the  action,  being  payment  and  performance  of  the  condition  of 
the  bond,  rendered  the  production  of  it  unnecessary  at  least  for 
the  purpose  of  proving  its  existence  and  execution,  because  that 
was  admitted  by  the  pleas.  The  only  occasion,  therefore,  that 
there  could  be  for  producing  the  bond  itself  was,  that  its  contents 
might  be  fully  made  known  to  the  court  and  jury ;  but  the  Act  of 
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Assembly  of  the  31st.  of  March  1823,  has  made  a  certified  copy  of 
it  by  the  auditor-general,  from  his  office,  in  which  it  remains,  evi- 
dence in  all  cases  where  the  original  would  be  received  as  such 
in  courts,  so  that  the  court  decided  correctly  in  admitting  the 
copy  in  place  of  the  original. 

The  second  error  is  an  exception  to  the  answer  of  the  court 
given  to  the  first  point  submitted  by  the  counsel  for  the  defend- 
ants. This  point  was,  that  the  condition  of  the  bond  was  not  in 
conformity  to  the  Act  of  Assembly,  under  which  it  was  taken,  but 
different  in  its  terms  from  what  is  thereby  prescribed.  The  court, 
however,  instructed  the  jury,  that  as  nothing  was  claimed  in  this 
action  but  what  was  clearly  embraced  by  that  part  of  the  condi- 
tion of  the  bond  which  was  strictly  in  conformity  to  the  Act,  the 
bond,  therefore,  was  good  as  regarded  the  claim  made  on  it  in 
this  action;  and  that  the  plaintiff  or  commonwealth  might  recover 
on  it,  if  entitled  to  do  so  in  other  respects.  This  instruction,  we 
think,  was  correct.  For,  so  far  as  the  Act  of  Assembly  prescribes 
the  form  of  the  condition  of  the  bond,  and  specifies  the  nature  of 
the  acts  and  duties  which  the  collector  shall  be  bound  to  perform, 
it  may  be  considered  as  directory ;  and  notwithstanding  it  may 
designate  acts  or  things  to  be  done  and  performed  beyond  those 
specified  in  the  Act,  the  bond  will  ta  held  good  at  least  for  every- 
thing mentioned  in  the  Act,  unless  it  be  declared  expressly  void, 
if  not  taken  in  the  form  thereby  prescribed,  or  perhaps  negative 
words  used,  declaring  that  it  shall  not  be  taken  in  any  other  form. 
But  nothing  of  the  kind  is  contained  in  the  Act  under  which  the 
bond  in  suit  was  taken.  It  is  well  settled  that  a  bond  taken  at 
common  law,  containing  distinct  matters  in  its  condition,  some  of 
which  are  lawful,  but  others  not  so,  is  good  and  binding  as  to  all 
matters  mentioned  therein  which  are  lawful.  The  same  law,  I 
take  it,  is  applicable  also  to  a  statutory  bond,  unless  it  shall  be 
declared  otherwise,  as  mentioned  above,  by  the  statute  directing 
it  to  be  taken.  See  The  Bank  of  the  Northern  Liberties  v.  Cresson. 
(12  Serg.  4*  Rawle  314). 

The  third  error  is  an  exception  to  the  answer  given  by  the  court 
to  the  second  point  of  the  defendants.  By  this  point  the  court 
was  requested  to  instruct  the  jury  that  unless  it  appeared  from 
the  evidence  that  Frederick  Speck,  the  collector,  was  furnished 
with  a  copy  of  the  account  made  out  against  him,  within  thirty 
days  before  the  bringing  of  this  suit,  and  that  it  was  not  com- 
menced until  six  months  after  the  settlement  and  statement  of  the 
account,  it  could  not  be  sustained.  This  objection  to  the  mainte- 
nance of  the  action,  is  founded  upon  the  ninth  and  tenth  sections 
of  the  Act  of  the  5th  of  March  1811,  (5  Smith's  L.  228).  The  first 
of  which  enacts,  "  Within  thirty  days  after  the  settlement  of  an 
account  agreeably  to  this  Act,  on  which  a  balance  appears  to  be 
due  to  the  commonwealth,  the  auditor-general  shall  send,  by  mail 
or  otherwise,  to  the  person  or  persons  indebted,  a  copy  thereof 
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under  his  hand  and  seal  of  office ;  and  if  the  amount  or  balance  of 
such  account  shall  not  be  paid  into  the  state  treasury  within  six 
months  after  the  date  of  settlement,  the  auditor-general  shall  have 
a  second  official  copy  of  all  such  accounts  made  and  put  into  the 
hands  of  the  state  treasurer."  And  the  tenth  section  enacts,  that 
"  the  state  treasurer,  immediately  upon  the  receipt  of  a  copy  of 
any  public  accounts,  agreeably  to  the  next  preceding  section,  shall 
proceed  to  recover  the  amount  or  balance  due  thereby  to  the  com- 
monwealth by  due  course  of  law"  &c.  But  the  court,  upon  the 
authority  of  the  fifteenth  section  of  the  same  Act,  told  the  jury, 
that  suit  might  be  brought  immediately  against  the  sureties  of  a 
public  delinquent,  if  it  should  be  deemed  conducive  to  the  public 
interest  by  the  state  treasurer  to  do  so.  In  this  direction  we 
think  the  court  was  right ;  for  the  words  of  the  fifteenth  section 
are,  "  The  state  treasurer  may,  if  he  deems  it  conducive  to  the 
public  interest,  proceed  immediately  against  the  sureties  of  any 
public  delinquent."  So  that  it  appears  clearly,  from  the  terms  of 
this  last  section,  that  it  is  left  to  the  sound  discretion  of  the  state 
treasurer,  to  allow  the  six  months'  indulgence  after  settlement, 
before  suit  shall  be  commenced,  or  not,  as  he  pleases. 

The  fourth  and  last  error  is  an  exception  to  the  answer  given 
by  the  court  to  the  defendant's  third  point,  by  which  the  court 
was  requested  to  instruct  the  jury,  if  it  appeared  that  F.  Speck, 
the  collector,  paid  into  the  treasury  the  whole  amount  of  money 
that  he  received  for  the  year  for  which  the  bond  was  given,  the 
plaintiff  could  not  recover.  To  this  the  court  gave  the  following 
answer : — "  As  a  general  rule,  a  debtor  may  appropriate  his  pay- 
ments as  he  sees  proper,  when  he  makes  them ;  if,  however,  he  does 
not  do  so,  the  creditor  may  appropriate;  but  if  neither  does,  the 
law  will  do  it.  In  cases  of  running  account,  without  any  specific 
appropriation  by  either  party,  when  debts  and  credits  are  made 
at  different  times,  the  payments  are  to  be  deemed  as  made  on 
account  of  liabilities  antecedently  due  as  they  stand  in  the  account. 
The  account  here  was  a  running  one ;  the  payments  seem  to  have 
been  appropriated  as  the  law  contemplates,  and  having  been  set- 
tled by  the  proper  officer,  and  a  balance  struck  against  the  col- 
lector, as  appears  by  the-  papers  in  evidence,  I  can  see  no  diffi- 
culty in  the  way  of  the  commonwealth's  recovering.  I  cannot 
instruct  you  as  here  requested."  Unless  the  counsel  of  the  defend- 
ants meant  that  the  court  should  have  left  it  to  the  jury  to  decide 
whether  the  whole  of  the  identical  money  received  by  the  collector 
for  tolls,  during  the  year  for  which  the  bond  in  suit  was  given, 
had  been  actually  paid  by  him  into  the  state  treasury,  I  cannot 
perceive  even  the  slightest  colour  for  exception  to  the  answer.  If, 
however,  the  fact  were  so,  and  there  had  been  any  evidence  tending 
to  prove  it,  that  the  whole  amount  of  the  very  moneys  received  by 
the  collector,  during  that  year,  had  been  duly  paid  by  him  into 
the  state  treasury,  there  might  have  been  great  equity  in  favour 
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of  making  the  appropriation  claimed  on  behalf  of  the  sureties. 
But  no  evidence  was  given,  it  would  seem,  tending  distinctly  to 
establish  the  fact.  Although  the  evidence  showed  that  he  had 
paid  moneys  into  the  treasury  during  that  year,  of  perhaps  greater 
amount  than  what  he  had  received  for  tolls,  yet  it  did  not  appear 
from  what  source  it  came.  But  it  appeared  that,  during  the  two 
previous  years,  he  had  failed  to  pay  the  amount  of  the  tolls  received 
by  him ;  from  which  it  was  necessarily  to  be  inferred,  that  he  had 
appropriated  the  money  so  received  to  his  own  benefit,  or  put  it 
out  to  use.  And  as  it  thus  appeared,  incontestably,  that  he  had 
been  in  the  practice  of  using  the  moneys  received  by  him  in  pay- 
ment of  tolls,  it  became  impossible  to  say  that  the  moneys  paid 
into  the  state  treasury  by  him,  during  the  year  in  question,  were 
identically  the  same  that  he  received  for  tolls  during  that  year. 
Under  the  particular  circumstances  given  in  evidence,  it  was  quite 
as  probable,  that  the  moneys  thus  paid  by  him  were  derived  from 
those  sources  to  which  he  had  misapplied  the  moneys  received  by 
him  for  tolls  during  former  years.  We  therefore  think  the  answer 
of  the  court  on  the  third  point  was  likewise  correct. 

Judgment  affirmed. 


Siltzell  against  Michael. 

A  party  to  a  suit  is  a  competent  witness  to  prove  the  service  of  notice  on  the 
opposite  party. 

Indebitatus  assumpsit  will  lie  to  recover  the  purchase  money  of  land  sold  and 
conveyed  to  the  defendant. 

In  an  action  to  recover  the  purchase  money  of  land  sold  and  conveyed  by  the 
plaintiff  to  the  defendant,  it  is  not  competent  for  the  defendant  to  give  evidence 
of  tortious  acts  done  by  the  plaintiff,  by  which  his  possession  of  the  property  was 
disturbed. 

In  such  action,  it  is  not  a  good  objection  to  the  evidence  of  the  deed,  that  it 
contains  a  recital  of  the  plaintiff's  title,  especially  if  he  proceed  afterwards  to 
show  a  good  title  by  other  evidence. 

In  an  action  of  indebitatus  assumpsit,  the  plaintiff  is  not  bound  to  set  out  in  his 
declaration  the  exact  sum  which  he  is  entitled  to  recover ;  he  may  recover  a  less 
sum,  but  not  greater. 

In  an  action  to  recover  the  purchase  money  of  land  sold  and  conveyed,  it  is  not 
competent  for  the  defendant  to  give  in  evidence  judgments  obtained  against  the 
vendor  after  the  delivery  of  the  conveyance ;  nor  can  the  defendant  give  evidence 
of  counsel  fees  paid  and  expenses  incurred  in  prosecuting  an  ejectment  against  the 
plaintiff  to  recover  the  possession  of  part  of  the  land  sold. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 
William  Michael  against  William  Siltzell. 
In  this  action  the  plaintiff  declared  in  indebitatus  assumpsit  for 
m.  —  42  2  c  * 
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$425,  the  price  of  a  house  and  lot  sold  and  conveyed  by  him  to 
the  defendant ;  for  money  had  and  received  to  the  same  amount ; 
and  for  a  balance  of  account  settled. 

The  plaintiff  proved  that  on  the  19th  of  April  1836  he  sold  the 
house  and  lot  to  the  defendant  for  the  sum  of  $425,  out  of  which 
the  judgments  against  the  vendor  and  some  advancements  by  the 
vendee  were  to  be  paid,  and  the  balance  to  the  plaintiff.  The 
scrivener  who  wrote  the  deed  proved  that  it  was  executed  and 
delivered,  and  the  parties  were  to  settle  the  balance,  which  was 
to  be  paid,  except  the  one-third,  which  was  not  to  be  paid,  in  con- 
sequence of  the  understanding  between  the  parties  that  the  wife 
of  the  vendor  would  not  execute  the  deed ;  this  part  was  to  remain 
unpaid,  until  the  title  was  perfected.  There  was  no  agreement  as 
to  the  time  when  the  balance  of  the  purchase  money  was  to  be 
paid.  It  appeared  by  the  testimony  of  other  witnesses,  that  the 
wife  of  the  vendor  refused  to  join  in  the  deed,  and  in  consequence 
of  that  the  vendor  and  vendee  modified  their  agreement  so  that 
the  vendor  was  to  continue  to  occupy  two  rooms  of  the  house 
until  the  vendee  should  build  him  a  house  on  another  part  of  the 
lot.  The  testimony  on  this  subject  was  vague. 

On  the  trial,  the  plaintiff  was  called  to  prove  that  he  served  a 
notice  on  the  defendant  to  produce  the  deed  made  to  him.  The 
defendant  objected  to  the  evidence  and  competency  of  the  witness 
until  the  existence  of  the  deed  was  proved ;  but  the  court  over- 
ruled the  objection,  and  sealed  an  exception.  The  plaintiff,  upon 
the  production  of  the  deed,  offered  it  in  evidence,  to  which  the 
defendant  objected,  on  the  ground  that  the  title  recited  in  it  must 
be  first  proved.  This  objection  was  overruled,  and  exception 
taken.  The  plaintiff  then  proved  his  title,  by  other  evidence. 
The  plaintiff  then  offered  to  prove  that  defendant  admitted  he 
was  to  pay  $425  for  the  property,  beside  the  judgments.  This 
was  objected  to,  on  the  ground  that  the  witness  was  not  present 
at  the  original  contract ;  that  it  proved  a  different  contract  by  a 
declaration  subject  to  the  execution  of  the  deed,  and  a  considera- 
tion different  from  that  laid  in  the  plaintiff's  declaration.  The 
objection  overruled,  and  exception  taken. 

The  defendant  then  proved  that  plaintiff  remained  in  possession 
of  two  rooms  of  the  house,  and  gave  in  evidence  the  record  of  two 
ejectments  against  him  for  different  parts  of  the  house,  in  the  first 
of  which  a  judgment  was  obtained  by  default,  and  a  habere  facias 
possessionem  was  executed;  in  the  second,  a  judgment  was  ren- 
dered on  trial  for  the  plaintiff.  The  defendants  then  gave  in  evi- 
dence several  small  judgments  against  the  plaintiff,  which  were 
liens  upon  the  house  and  lot  at  the  time  of  the  purchase,  amount- 
ing to  about  $100 ;  and  then  offered  in  evidence  judgments  entered 
against  him  after  the  execution  and  delivery  of  the  deed :  these  were 
objected  to,  and  rejected  by  the  court.  The  defendant  then  offered 
to  prove  the  amount  of  counsel  fees  paid  and  expenses  incurred  in 
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the  ejectments  which  were  brought  to  get  the  plaintiff  out  of  pos- 
session of  the  property.     This  was  objected  to,  and  rejected. 

The  defendant  requested  the  court  to  instruct  the  jury,  that  the 
action  of  indebitatus  assumpsit  would  not  lie  to  recover  the  price 
of  land  sold.  But  the  court  (Blythe,  President)  instructed  the 
jury  that  it  would.  There  were  many  other  points  upon  which 
the  court  was  requested  to  instruct  the  jury,  but  they  did  not 
embrace  any  principle  other  than  those  decided  by  the  court  upon 
the  several  bills  of  exception. 

Fisher,  for  plaintiff  in  error,  contended  the  indebitatus  assumpsit 
would  not  lie  to  recover  the  price  of  land.  7  Serg.  4*  Rawle  309 ; 
11  Serg.  4-  Rawle  48;  3  Rawle  183;  1  Whart.  292;  5  Whart.  405; 

1  Watts  4*  Serg.  301 ;  10  Serg.  4*  Rawle  235.    The  action  is  essen- 
tially dependent  upon  the  testimony  of  the  scrivener,  which  does 
not  support  the  plaintiff's  declaration,  and  therefore  the  action 
failed.     2  Yeates  339 ;  4  Yeates  99 ;  2  Penn.  Rep.  301 ;  4  Wash. 
C.  C.  97 ;  1  Chit.  PL  220.     By  the  agreement  as  proved,  the  par- 
ties were  to  settle  and  ascertain  the  balance,  and  without  proof 
that  this  was  done  the  plaintiff  cannot  recover.     1  Sound.  320  a ; 
11  Serg.  <$•  Rawle  450 ;  5  Watts  430. 

Ayres  and  Herman  Alricks,  contra.    The  action  was  well  brought. 

2  Stark.  Ev.  53;   14  Johns.  210;   2  Penn.  Prac.  16.     And    the 
declaration  was  good.     3  Rawle  194 ;  1  Chit.  PL  250 ;  2  Chit.  PL 
37;  1  Whart.  301. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  bill  of  exceptions  to  evidence  taken  by 
the  defendant  below,  was  founded  on  an  objection  to  the  compe- 
tency of  the  plaintiff  to  prove  notice  to  the  defendant  to  produce 
certain  deeds,  but  has  not  been  urged  on  the  argument  here.  It 
has  been  decided,  in  several  cases,  that  the  plaintiff  in  the  cause 
is  a  witness  to  prove  the  service  of  notice  on  the  opposite  party. 

The  second  bill  of  exceptions  contains  the  defendant's  allegation, 
that  indebitatus  assumpsit  will  not  lie  to  recover  the  purchase 
money  of  land  sold  and  conveyed  to  the  defendant.  This  idea  is 
without  foundation.  Indebitatus  assumpsit  lies  to  recover  the 
value  of  a  thing  sold  and  delivered,  although  no  precise  sum  was 
agreed  upon.  It  also  lies  to  recover  the  stipulated  price  due  upon 
a  special  contract,  where  it  has  been  completely  executed.  And 
the  common  counts  relating  to  real  property  are  used  to  recover 
the  price  of  a  freehold,  copyhold,  or  leasehold  estate,  sold  and  con- 
veyed to  the  defendant,  where  there  has  been  no  contract  under 
seal  for  payment  of  the  price.  1  Chitt.  Plead.  249,  [316].  In  2  Chitt. 
Plead.  37,  the  form  of  such  a  declaration  is  given,  nearly  resem- 
bling the  first  count  in  the  present  case.  Even  quantum  meruit 
lies  on  the  sale  and  conveyance  of  real  estate.  Ibid.  In  the  case 
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before  us,  the  plaintiff  sought  to  recover  the  purchase  money  of  a 
lot  and  buildings,  which  he  had  conveyed  to  the  defendant  by 
deed  accepted  by  the  defendant,  who  claimed  title  and  held  part 
of  the  premises  under  it.  Indebitatus  assumpsit  was  a  proper  form 
of  action  in  such  case,  and  the  premises  are  described  in  the  count 
with  sufficient  certainty. 

Under  the  3d  and  6th  bills  of  exceptions,  are  comprehended  the 
objections  by  the  defendant  to  the  evidence  offered  by  the  plaintiff, 
to  show  that  the  plaintiff  remained  in  possession  of  the  property 
with  the  consent  and  approbation  of  the  defendant,  in  order  to 
account  for  the  plaintiff's  possession  of  the  property,  as  proved  by 
John  Rhoads,  (a  witness  for  the  plaintiff),  on  his  cross-examination 
by  the  defendant,  without  objection  by  the  plaintiff.  He  had  then 
stated  that  the  plaintiff  occupied  two  rooms  in  the  house,  and  had 
occupied  part  of  the  house  ever  since  the  sale.  It  is  difficult  to 
perceive  what  these  acts  of  the  parties,  in  taking  and  holding 
possession  of  the  property  after  the  sale,  had  to  do  with  the  issue 
now  trying,  which  was  merely  the  right  of  the  plaintiff  to  his  pur- 
chase money  under  the  contract.  It  seems  to  have  been  all  irrele- 
vant. As  a  set-off  it  could  not  be  received,  because  unliquidated 
damages,  suffered  by  a  tortious  entry  on  land,  are  not  the  subject 
of  set-off  in  an  action  for  the  price.  Kachlein  v.  Ralston,  (1  Yeates 
571).  So  in  an  action  on  a  bond,  the  consideration  of  lands  sold 
to  the  defendant,  he  is  not  permitted  to  show  that  he  was  inter- 
rupted in  the  possession  by  one  to  whom  the  plaintiff  had  demised. 
Ibid.  Nor  was  there  here  any  plea  or  notice  of  set-off.  All  that 
took  place  on  this  subject  was  of  no  consequence  to  the  issue  trying. 
The  defendant  having,  however,  first  introduced  it,  has  no  right 
to  complain  that  the  plaintiff  was  permitted  to  rebut  it.  It  does 
not  appear  to  have  done  the  defendant  any  injury,  as  the  charge 
and  verdict  seem  to  go  on  other  grounds ;  and  this  court  will  not, 
in  such  case,  reverse,  because  irrelevant  evidence  of  this  nature 
was  gone  into,  that  ought  not  to  have  been  given,  when  it  was 
introduced  by  the  party  complaining. 

By  the  4th  bill  it  appears  that  the  plaintiff  offered  in  evidence 
this  deed  to  the  defendant.  The  recitals  were  objected  to  as  not 
evidence  of  title  in  the  grantor,  against  the  grantee.  This  was 
no  reason  why  the  deed  should  not  be  read.  Being  accepted  by 
the  grantee,  it  was  at  least  prima  facie  evidence,  such  recitals 
being  constantly  inserted  in  deeds.  What  effect  these  recitals 
would  have  to  establish  title,  is  another  question.  The  plaintiff 
does  not  seem  to  have  offered  them  for  this  purpose,  because  he 
immediately  proceeded  to  prove  his  title,  by  the  production  of  the 
previous  conveyances,  and  proof  of  pedigree.  There  was  no  error 
in  this. 

The  5th  bill  is  to  evidence  offered  by  the  plaintiff  that  the 
defendant  admitted  he  was  to  pay  $425  for  this  property,  and  to 
pay  the  judgments  against  the  plaintiff  too ;  to  show  the  amount 


May  1842.]  OF  PENNSYLVANIA.  333 

[Siltzell  v.  Michael.] 

of  the  defendant's  liability.  As  an  admission  by  the  defendant,  it 
was  evidence,  though  made  after  the  execution  of  the  deed.  Nor 
is  it  inconsistent  with  the  price  laid  in  the  declaration :  that  being 
the  money  price  only,  and  being  laid  at  $425,  whether  in  addition 
to  the  judgments  or  subject  to  their  deduction,  is  not  averred.  In 
indebitatus  assumpsit,  the  plaintiff  does  not  undertake  to  set  out 
the  exact  sum ;  nor  is  he  bound  to  do  it.  He  may  lay  one  sum 
and  prove  a  different  one;  but  he  cannot  recover  more  than  the 
damages  laid. 

The  entry  of  judgments  against  the  plaintiff,  after  his  conveyance 
to  the  defendant,  was  certainly  immaterial.  They  could  not 
constitute  a  lien  or  encumbrance  on  the  property,  nor  be  such  as 
the  defendant  was  to  deduct. 

Nor  could  the  defendant  be  allowed  counsel  fees  paid  for  bring- 
ing and  conducting  the  ejectment  suits  against  the  plaintiff,  and 
the  costs  of  them.  These  all  occurred  after  the  contract  of  sale, 
and  were  the  consequence  of  new  and  tortious  acts  of  the  parties. 
The  defendant's  redress  was  by  his  action  of  ejectment  and  tres- 
pass, or  covenant,  as  in  other  cases. 

The  errors  assigned  in  the  charge  of  the  court  refer,  for  the  most 
part,  to  points  already  touched  upon.  The  2d  and  3d  only  require 
further  notice. 

2d  error.  The  plaintiff  in  error  alleges  that  the  court  erred  in 
saying  the  price  was  fixed  by  the  contract,  whereas  the  sum  to  be 
paid  was  to  be  ascertained  by  the  parties,  and  that  advances  had 
been  made  by  the  defendant  to  the  plaintiff,  and  till  they  were 
ascertained,  no  purchase  money  was  due.  It  is  sufficient  to  say 
there  was  no  evidence  given  by  the  defendant,  on  the  trial,  of  the 
amounts  of  any  such  advances,  and  if  they  existed,  it  was  incum- 
bent on  him  to  show  it,  when  they  might  have  been  deducted,  if 
the  jury  believed  such  was  the  agreement.  But  till  they  are  shown, 
they  must  be  taken  as  not  existing. 

3d  error.  The  plaintiff's  taking  forcible  possession  was  insisted 
on  by  way  of  defence.  It  has  been  already  observed  that  it  was 
not  admissible  by  way  of  set-off  in  this  suit.  And  it  may  be  fur- 
ther observed  that  the  defendant  had  already  sought  redress  for 
these  acts  of  the  plaintiff  by  two  actions  of  ejectment,  in  both 
of  which  he  had  recovered  judgment,  and  had  dispossessed  the 
plaintiff  in  the  first,  and  might  have  ousted  him  in  the  last,  had 
he  chosen  to  take  out  execution. 

On  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
record. 

Judgment  affirmed. 
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Brotherton  against  Livingston. 

A  certificate  of  proof  by  a  subscribing  witness  to  an  agreement  concerning 
lands,  or  an  acknowledgment  of  it  by  the  party  before  a  magistrate,-  is  enough  to 
dispense  with  the  common  law  evidence  of  execution. 

The  terms  of  the  recording  Acts  do  not  restrain  their  operation  to  specialties, 
but  embrace  all  contracts  concerning  lands,  provided  they  be  in  writing. 

It  is  not  a  good  objection  to  the  admission  in  evidence  of  an  agreement  for  the 
sale  of  land,  which  is  the  subject  matter  of  the  action,  that  it  does  not  particularly 
specify  its  location ;  especially  if  the  party  offering  it,  propose  to  follow  it  by 
proof  of  possession  taken  under  it. 

In  an  action  of  ejectment  against  four  defendants,  upon  all  of  whom  the  writ 
had  been  served,  and  against  all  of  whom  some  proof  had  been  given,  the  refusal 
of  the  court  to  direct  the  jury  to  find  a  verdict  for  two  of  them,  that  they  might 
be  examined  as  witnesses  for  the  other  two,  is  not  error. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

Adam  Livingston  and  John  Livingston  against  John  Brother- 
ton,  Sr.,  John  Brotherton,  Jr.,  Daniel  Bittinger,  and Lutz. 

Ejectment  for  350  acres  of  land  in  Franklin  township,  Adams 
county. 

The  plaintiff  gave  in  evidence,  a  warrant  for  400  acres  to  John 
Sample,  of  the  24th  of  March  1794;  survey,  December  1795:  6th 
of  October  1815,  deed,  John  Sample  to  James  Hamilton,  recorded 
17th  of  June  1816:  29th  of  January  1816,  deed,  James  Hamilton 
to  Adam  Livingston,  recorded  17th  of  June  1816.  It  was  admitted 
that  the  plaintiffs  were  the  heirs  at  law  of  Adam  Livingston,  and 
that  the  Brothertons  were  in  possession.  The  plaintiffs  then  gave 
some  evidence  as  to  the  possession  of  Bittinger  and  Lutz. 

The  defendants,  the  Brothertons,  took  defence  for  340  acres  of 
the  land,  describing  it  particularly,  and  the  other  two  defendants 
disclaimed  title  and  possession.  The  defendants  offered  in  evidence 
the  following  agreement  of  James  Hamilton  with  John  Hetick, 
dated  the  2d  of  February  1814,  and  recorded  the  30th  of  May 
1814,  to  which  John  Henkle,  now  dead,  was  a  subscribing  witness, 
and  had  made  the  usual  proof  of  the  execution  of  the  instrument 
before  a  justice  of  the  peace;  and  to  follow  it  by  proof,  that  within 
a  year  from  its  date,  John  Hetick  took  possession  of  the  quantity 
of  land  mentioned,  being  a  part  of  the  tract,  and  cleared  and  made 
improvements  on  the  same. 

"  Whereas  John  Hetick,  having  this  d£y  gone  my  security  in  a 
judgment  in  favour  of  John  Snyder  for  about  830,  or  thereabout, 
now  I,  James  Hamilton,  of  Adams  county,  do  hereby  undertake 
and  bind  myself,  my  heirs  and  executors,  to  convey  to  said  John 
Hetick,  his  heirs  or  assigns,  150  acres  of  my  lands,  which  I  hold 
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in  the  South  Mountain,  anywhere  on  the  turnpike  road  between 
Newman's  and  the  bridge  over  the  Canadequingt  creek,  by  a  good 
and  sufficient  title.  He,  the  said  John  Hetick,  to  pay  me  at  the 
rate  of  $1.50  per  acre — the  one-third  to  be  paid  on  the  1st  of  April 
next,  and  the  other  in  two  annual  payments.  The  above  amount 
of  the  judgment  to  be  in  part  of  the  first  payment ;  but  if  the 
above  judgment  is  payed  by  James  Hamilton  any  time  before  the 
12th  of  this  month,  the  above  agreement  to  be  void." 

The  plaintiffs  objected  to  the  evidence,  on  the  ground  that  it 
was  not  a  deed ;  that  it  conveyed  no  interest  in  the  land,  and  had 
not  been  proved.  The  court  sustained  the  objections,  rejected 
the  evidence,  and  sealed  a  bill  of  exceptions  at  the  instance  of  the 
defendants. 

The  defendants  then  offered  in  evidence  the  following  agree- 
ment of  James  Hamilton  with  Catharine  Hetick,  dated  3d  of  Feb- 
ruary 1814,  recorded  30th  of  May  1814,  of  which  the  proof  of 
execution  was  the  same  as  that  of  the  agreement  with  John 
Hetick : 

"  I,  James  Hamilton,  of  Adams  county,  do  hereby  bind  myself, 
my  heirs,  executors,  and  administrators,  and  every  of  them,  to 
convey  unto  Catharine  Hetick,  of  the  borough  of  Chambersburg, 
200  acres  of  my  lands  in  Adams  county,  lying  and  being  on  the 
Chambersburg  and  Gettysburg  turnpike,  anywhere  on  said  road 
where  she  may  choose  the  said  200  acres;  for  which  I  bind 
myself,  &c.,  to  give  her  a  good  and  sufficient  deed  for,  on  the  1st 
of  April  1815,  she  to  pay  me  $150  in  five  equal  annual  payments 
— the  first  payment  to  be  paid  on  the  1st  of  April  next;  she  to 
retain  her  present  bills  out  of  the  first  payment.  In  witness 
whereof,"  &c. 

The  plaintiffs  objected  to  the  evidence  on  the  same  grounds, 
and  it  was  rejected,  and  bill  of  exception  by  the  defendants. 

The  defendants  here  asked  the  court  to  direct  the  jury  to  render 
a  verdict  in  favour  of  Lutz  and  Bittinger  severally,  in  order  that 
they  might  be  examined  as  witnesses  for  the  other  defendants. 
This  was  refused  by  the  court,  and  exception  taken  by  defendants. 

The  three  bills  of  exception  were  assigned  for  error. 

Reed  and  Dobbin,  forvplaintiffs  in  error.  The  court  below  over- 
ruled the  evidence,  on  the  ground  that  the  agreements  were  not 
deeds,  and  therefore  not  the  subject  of  the  recording  Acts.  This 
is  giving  to  those  Acts  an  interpretation  which  their  terms  do  not 
warrant.  The  Acts  of  the  18th  of  March  1775,  and  the  18th  of 
March  1814,  embrace  all  instruments  concerning  lands,  whether 
they  be  simple  contracts  in  writing  or  executed  deeds.  Although 
the  agreements  offered  in  evidence  were  not  deeds  of  conveyance, 
vesting  a  legal  title,  yet  they  vested  an  estate  in  the  land  which 
might  have  been  enforced  in  equity !  1  Johns.  Chan.  224,  398 ; 
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10  Watts  387 ;  9  Watts  107  ;  Act  of  the  3lst  of  March  1792,  as  to 
written  agreements  of  decedents ;  5  Johns.  Chan.  230,  187 ;  1  Sto- 
ry's Eq.  392 ;  4  Rawle  444.  But  the  offer  to  follow  the  evidence 
by  proof  of  actual  possession  of  the  land  in  pursuance  of  the  agree- 
ment, removed  all  doubt  of  its  legality. 

Smiser  and  Stevens,  for  defendants  in  error.  Hamilton  had  no 
title  or  possession  of  the  land  until  1816 ;  his  agreement  therefore 
in  February  1814,  without  notice  to  Livingston,  gave  no  equity  in 
the  land.  But  if  Hamilton  had  title,  what  did  he  agree  to  sell  ? 
The  paper  offered  specified  no  particular  land ;  and  if  recorded, 
afforded  no  notice  of  what  land  would  be  claimed  under  it.  It 
was  neither  a  deed  or  conveyance,  and  therefore  not  the  subject 
embraced  by  the  recording  Acts.  4  Kent's  Com.  451 ;  12  Johns. 
73 ;  4  Johns.  234. 

Again :  the  contract  was  executory,  and  there  was  no  offer  to 
prove  that  any  selection  was  made,  or  that  the  party  lived  there : 
this  is  essential  to  the  validity  of  an  agreement  so  vague  in  its 
terms.  13  Johns.  97;  18  Johns.  107;  5  Wheat.  .359;  11  Wheat. 
78,  90.  And  if  no  selection  be  made  before  another  right  inter- 
venes, the  right  is  gone. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — There  was  no  reason  for  an  exception  to  the 
refusal  of  the  motion  to  direct  a  verdict  for  Lutz  and  Bittinger,  to 
have  them  examined  as  witnesses  for  their  co-defendants.  They 
were  included  in  the  writ,  and  proved  by  the  return  of  service  to 
be  in  possession ;  so  that  it  cannot  be  said  there  was  no  evidence 
to  affect  them.  Even  had  the  prima  facie  evidence  of  the  return 
been  rebutted  by  counter-proof,  the  question  of  possession  would 
still  have  been  for  the  jury.  But  as  no  such  proof  was  attempted, 
there  was  no  colour  to  say  that  these  parties,  as  defendants  in 
possession,  did  not  stand  affected  by  the  evidence.  Besides,  it  is 
far  from  clear  that  the  measure  demanded  did  not  lie  in  the  dis- 
cretion of  the  court;  and  the  denial  of  no  other  right  than  a  legal 
one,  is  a  subject  of  error. 

But  the  refusal  to  allow  the  two  agreements,  signed  by  Doctor 
Hamilton,  to  go  before  the  jury,  is  not  so  well  founded.  These, 
it  is  true,  are  not  deeds,  but  they  are  nevertheless  contracts  which 
may  be  enforced  in  equity.  The  recording  Acts  certainly  em- 
brace more  than  conveyances  executed  ;  for  it  has  never  been  sup- 
posed that  articles  for  the  sale  of  land  may  not  be  recorded ;  yet 
a  simple  contract,  provided  it  be  in  writing,  may  as  readily  be 
enforced  by  a  decree  in  equity,  as  if  it  were  a  covenant.  Nothing 
is  more  common  in  the  British  courts  than  decrees  for  the  specific 
performance  of  parol  contracts  witnessed  by  any  memorandum 
which  happens  to  satisfy  the  fourth  section  of  their  statute  of 
frauds.  As  an  equitable  conveyance  then,  why  should  not  such 
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a  memorandum  be  recorded  ?  There  is  nothing  in  the  terms  of 
the  recording  Acts  to  restrain  their  operation  to  specialties.  They 
describe  the  documents  to  be  recorded,  as  deeds,  conveyances,  or 
instruments  concerning  lands ;  and  it  cannot  be  said  that  these 
agreements  are  not  instruments  because  they  are  not  sealed,  any 
more  than  it  can  be  said  that  promissory  notes,  bills  of  exchange, 
or  underwritten  policies  of  insurance,  are  not  instruments.  They 
fall  within  the  very  words  of  almost  all  the  statutes  on  the  subject; 
so  that  there  is  no  room  for  an  objection  to  them  on  the  first 
ground  stated  in  the  bill  of  exceptions. 

Nor  was  the  objection,  that  the  execution  of  them  had  not  been 
proved,  founded  in  fact.  The  usual  certificate  of  proof  by  the 
subscribing  witness  before  a  magistrate,  was  annexed  to  the  one ; 
and  a  certificate  of  acknowledgment,  to  the  other.  Surely  that 
was  enough  to  dispense  with  the  common  law  evidence  of  execu- 
tion. 

The  remaining  ground  of  exception  might  have  been  a  plausible 
one,  had  there  not  been  an  offer  to  follow  the  agreements  with 
proof  of  possession  taken  under  them,  or  at  least  one  of  them. 
The  bargain  was  not  for  a  particular  tract  or  specific  parcel ;  but 
as  the  generality  of  its  terms  might  be  reduced  to  certainty  by 
the  election  of  the  bargainee,  it  was  not  void.  It  was  for  so  many 
acres  of  "  my  land  which  I  hold  in  the  South  Mountain,  anywhere 
on  the  turnpike  road  between  Newman's  and  the  bridge  over  the 
Canadequingt  creek ;"  which  certainly  gave  him  a  right  of  selec- 
tion. In  one  of  the  agreements  such  a  right  is  given  in  terms ; 
but  even  if  that  were  not  so,  the  result  would  be  the  same ;  for,  as 
was  held  in  Coxe  v.  Blanden,  (1  Watts  536),  want  of  designation 
may  be  supplied  by  the  election  of  the  grantee  even  under  a  con- 
veyance by  a  public  officer.  An  agreement  such  as  these,  is  in 
principle  like  an  indescriptive  warrant,  which  is  attached  to  the 
subject  of  the  grant  by  being  surveyed  on  particular  land  selected 
by  the  warrantee.  It  is  similar  also  to  an  incomplete  sale  of  a 
chattel,  which  requires  something  to  be  done  to  give  it  operation 
and  effect,  such  as  naming  the  price,  or  settling  any  other  condi- 
tion of  the  contract,  by  the  agency  of  a  third  person :  and  the  dif- 
ficulty is  to  understand  how  an  agreement,  which  presently  vests 
no  title  and  gives  no  notice  to  purchasers,  may  be  recorded  so  as 
have  an  effect  in  the  mean  time.  It  is  to  be  remembered,  how- 
ever, that  the  object  of  the  recording  Acts  is  not  only  to  give, 
notice,  but  to  perpetuate  the  writing  and  the  proof  of  its  execu- 
tion. Had  notice  been  the  only  object,  the  common  law  evidence 
of  execution  would  not  have  been  dispensed  with,  as  it  has,  by  the 
Act  of  1715,  which  provides  that  an  exemplification  of  a  recorded 
deed  shall  be  allowed  in  all  courts  to  be  as  good  evidence  as  the 
original.  Now  the  fitness  of  a  writing  as  a  subject  for  recording, 
has  not  been  thought  to  depend  on  the  efficacy  of  its  operation  or 
the  completeness  of  its  provisions.  It  has  been  thought  sufficient 
ni.  —  43  3  P 
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by  the  Legislature  that  it  be  an  instrument  touching  or  concerning 
real  estate.  There  are  an  unusual  number  of  statutes  on  the  sub- 
ject, and  it  would  be  tedious  to  recapitulate  the  expressions  in 
each ;  but  that  provision  in  substance  runs  through  them  all,  and 
it  clearly  embraces  the  writings  before  us.  Had  these  been  admit- 
ted in  evidence,  the  existence  of  notice  would  have  been  a  subject 
for  subsequent  inquiry ;  and  without  proof  of  possession  to  put  a 
purchaser  on  the  scent  of  the  plaintiff's  title,  their  case  would  not 
have  been  made  out.  But  that  matter  was  not  connected  with 
the  competency  of  the  agreements  as  evidence,  and  furnished  no 
reason  why  they  should  not  go  to  the  jury. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Commonwealth  against  Shaver. 

The  trial,  conviction,  and  sentence  of  one  who  holds  the  office  of  sheriff  of  the 
offence  of  bribing  a  voter  previously  to  his  election  to  the  office,  is  not  such  a 
"  conviction  of  misbehaviour  in  office,  or  of  any  infamous  crime,"  as  will  dis- 
qualify him  from  exercising  the  duties  of  his  office,  as  provided  by  the  9th  sec- 
tion of  the  6th  article  of  the  Constitution. 

QUO  WARRANTO.  The  Commonwealth  of  Pennsylvania,  at 
the  suggestion  and  on  the  relation  of  Jacob  Africa  against  John 
Shaver. 

In  October  1841,  John  Shaver  was  duly  elected  to  the  office  of 
sheriff  of  the  county  of  Huntingdon,  and  was  duly  commissioned 
by  the  Governor  on  the  3d  of  November  1841.  On  the  1st  of 
November  1841,  a  prosecution  was  commenced  against  Shaver  for 
bribing  Christian  Couts,  before  his  election,  to  vote  for  him  and 
support  him  for  the  office  of  sheriff.  At  January  sessions  1842, 
he  was  tried  and  convicted ;  and  at  April  sessions  following,  sen- 
tenced "  to  pay  a  fine  of  8100  to  the  commonwealth,  for  the  use 
of  the  county  of  Huntingdon,  the  costs  of  prosecution,  and  be 
imprisoned  in  the  jail  of  that  county  for  one  month,  and  be  in  cus- 
tody until  this  sentence  be  complied  with ;  and  ordered  by  the 
court  that  John  Simpson,  coroner  of  the  county,  take  John  Shaver, 
the  sheriff,  into  custody,  and  that  he  execute  the  said  sentence 
upon  him ;  and  for  this  purpose  the  sheriff  is  ordered  to  deliver  to 
the  said  coroner  the  keys  of  the  jail  of  the  said  county,  and  the 
clerk  of  the  sessions  is  ordered  to  certify  said  sentence  to  the 
coroner." 
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Whereupon,  on  the  18th  of  April  1842,  his  excellency,  the 
Governor  of  Pennsylvania,  issued  the  following  supersedeas  to  the 
commission  of  John  Shaver : 

"  Whereas,  by  a  commission  under  my  hand  and  the  great  seal 
of  the  State,  bearing  date  at  Harrisburg  1841,  you,  the  said  John 
Shaver,  were  duly  commissioned  sheriff  of  the  said  county,  having 
been  first  returned  according  to  law ;  and  whereas,  at  the  Janu- 
ary sessions  of  the  Court  of  Quarter  Sessions  of  the  said  county, 
you,  the  said  John  Shaver,  were  tried  and  convicted  of  a  misde- 
meanour; and  subsequently,  to  wit,  on  the  16th  of  April  1842, 
sentenced  by  the  same  court  to  pay  a  fine  of  $100  to  the  common- 
wealth, for  the  use  of  the  said  county,  that  you  be  imprisoned  in  the 
jail  of  said  county  for  one  month,  as  the  law  directs,  pay  the  costs 
of  prosecution,  and  be  in  custody  until  the  sentence  be  complied 
with.  Now,  know  you,  that  by  virtue  of  the  power  and  authority 
vested  in  me  by  the  constitution  and  laws  of  this  commonwealth, 
and  for  the  causes  above  stated,  it  fully  appears  to  me  that  you 
have  not  behaved  yourself  well  in  said  office,  and  that  you  ought 
not  any  longer  to  exercise  the  said  office  of  sheriff  conferred  upon 
you  by  virtue  of  such  commission,  I,  David  R.  Porter,  Gover- 
nor, &c.,  do  hereby  revoke,  annul,  and  supersede  the  aforesaid 
commission  to  you,  bearing  date  the  3d  of  November  1841,  and 
all  and  every  of  the  powers,  rights  and  duties  incident  thereto,  and 
thenceforth  you  exercise  or  perform  any  of  the  duties  of  sheriff  of 
said  county  of  Huntingdon,  or  by  virtue  of  the  commission  afore- 
said, or  to  take  any  of  the  fees  or  emoluments  which  shall  apper- 
tain to  said  office.  Given  under  my  hand,  &c.,  this  18th  of  April 
1842." 

Notwithstanding,  John  Shaver  continued  to  exercise  the  office 
and  duties,  and  receive  the  emoluments  of  the  office ;  whereupon 
this  writ  of  quo  warranto  was  sued  out. 

Attorney-General  Johnson,  with  whom  was  Ayres,  for  the  rela- 
tor,  argued  that  the  respondent  never  was  rightfully  the  sheriff 
of  Huntingdon  county  ;  that  his  election  and  commission  were 
fraudulently  obtained  by  means  of  corruption,  and  therefore  he 
could  not  lawfully  exercise  the  office.  The  Governor  was  bound, 
under  the  9th  section  of  the  6th  article  of  the  constitution,  to 
supersede  the  commission  which  he  had  previously  granted,  both 
on  the  ground  of  his  having  been  convicted  of  a  misdemeanour  in 
office,  and  of  an  infamous  crime  —  that  of  bribery. 

Miles  and  Bell,  contra.  It  is  too  clear  to  admit  of  argument, 
that  the  respondent  has  not  been  convicted  of  a  misdemeanour  in 
office;  the  only  question  is,  has  he  been  convicted  of  an  "infamous 
crime  ?"  The  offence  of  which  the  defendant  was  convicted  was 
one  created  by  an  Act  of  Assembly,  and  is  not  thereby  made  infa- 
mous. Bribery  is  only  an  infamous  crime  when  it  affects  the 
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administration  of  justice.  1  Phil.  Ev.  22  ;  2  Russ.  on  Crimes  534 ; 
3  Burr.  1338,  1387,  1440  ;  3  Wash.  C.  C.  99;  21  Eng.  Com.  Law 
Rep.  483;  1  Russ.  on  Crimes  122;  2  Mass.  108;  4  Mass.  162. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  point  to  be  decided  in  this  case  arises  out 
of  the  9th  section  of  the  6th  article  of  the  constitution  of  the  State, 
which  is  in  the  following  words :  "  All  officers  for  term  of  years 
shall  hold  their  offices  for  the  terms  respectively  specified,  only  on 
the  condition,  that  they  so  long  behave  themselves  well ;  and  shall 
be  removed  on  conviction  of  misbehaviour  in  office,  or  of  any  infa- 
mous crime."  It  is  very  clear  that  sheriffs,  as  well  as  all  other 
officers  holding  their  respective  offices  for  a  term  of  years  only, 
are  embraced  within  this  provision  of  the  constitution,  so  that  the 
respondent,  though  duly  elected  and  commissioned  to  the  office  of 
sheriff,  cannot  claim  to  hold  it  after  he  has  been  convicted  of  mis- 
behaviour in  it,  or  of  any  infamous  crime.  But  has  he  been  con- 
victed of  either  the  one  or  the  other  of  these  offences,  is  the  ques- 
tion which  remains  to  be  solved.  As  to  misbehaviour  in  office,  it 
is  perfectly  manifest  that  he  has  not  even  been  charged  with,  much 
less  convicted  of  it.  But  it  has  been  urged,  and  indeed  strenu- 
ously, too,  on  behalf  of  the  commonwealth,  that  he  has  been  con- 
victed of  an  infamous  crime.  That  he  has  been  convicted  of  an 
offence  of  great  public  concern,  cannot  be  denied.  For  it  unques- 
tionably is  of  vital  importance  to  the  best  interests  of  the  republic, 
that  the  purity  and  freedom  of  the  election  of  all  its  officers  should 
be  preserved,  and  kept  free  from  every  species  of  improper  bias 
or  corruption.  In  order,  however,  to  determine  whether  the  crime, 
of  which  the  respondent  has  been  convicted,  be  infamous,  within 
the  meaning  of  the  constitution,  or  not,  it  becomes  necessary  to 
examine  and  ascertain  first,  what  the  framers  and  makers  of  it 
meant  by  the  words  "  infamous  crime."  For  although  we  may 
think  that  the  offence  of  which  the  defendant  has  been  convicted, 
is  such  as  ought  to  disqualify  him  for  holding  the  office,  yet  we 
are  not  to  let  our  private  feelings  or  sentiments  influence  or  govern 
us  in  deciding  this  point.  Instead  of  submitting  to  such  an  influ- 
ence, it  is  our  bounden  duty,  after  a  careful  examination  of  the 
question,  to  determine  it  according  to  what  we  believe  was 
intended  by  the  makers  of  the  constitution,  which  must  be  regard- 
ed as  the  law  on  the  subject.  Before  proceeding,  however,  to 
ascertain  this,  it  may  be  proper  to  observe,  that  we  have  no  Act 
of  Assembly  which  goes  to  render  the  commission  of  the  respond- 
ent void,  for  or  on  account  of  the  offence  committed  by  him. 
Whether,  therefore,  his  commission  can  be  considered  void,  or  he 
removed  from  his  office  by  reason  of  his  having  committed  and 
been  convicted  of  the  offence  of  bribery  in  canvassing  for  it, 
depends  entirely  upon  the  true  meaning  and  import  of  the  words 
of  the  constitution  in  respect  to  the  same.  If,  upon  examination, 
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it  shall  be  found  that  the  words  "  infamous  crime"  have  received, 
in  law,  a  fixed  and  definite  meaning,  it  will  certainly  furnish 
strong,  if  not  conclusive  ground,  for  holding  that  such  must  have 
been  the  meaning  which  the  makers  of  the  constitution  intended 
should  be  affixed  and  given  to  them.  And  more  especially  ought 
we  to  come  to  this  conclusion,  if  it  shall  be  found  impracticable 
to  discover  and  lay  down  any  other  rule,  by  which  crimes  may  be 
determined  with  reasonable  certainty  to  be  infamous  or  otherwise. 
For  although  an  officer  may,  in  a  popular  sense,  be  said  to  have 
rendered  himself  infamous  by  the  general  tenor  of  his  immoral 
conduct,  without  having  rendered  himself  liable  to  a  criminal 
prosecution  and  punishment  at  law,  yet  it  is  very  clear  that  the 
makers  of  the  constitution  did  not  intend  that  the  word  "  infa- 
mous" should  be  applied  to  any  officer,  so  as  to  cause  him  to  be 
removed  from  office,  however  immoral  his  conduct  may  have  been, 
unless  he  has  been  guilty  of  some  offence  that  is  made  punishable 
by  law ;  because,  by  the  express  terms  of  the  provision,  he  is  not 
to  be  removed  from  office  without  a  previous  conviction,  which 
can  only  be  when  the  offence  committed  by  him  is  such  as  is  made 
punishable  by  law.  He  may  therefore  have  become  infamous  in 
the  general  estimation  of  the  world,  by  having  rendered  himself 
odious  and  detestable,  which  is  one  of  the  meanings  given  by  Mr 
Webster  in  his  dictionary,  to  the  word  "  infamous,"  without  hav- 
ing made  himself  liable  to  a  prosecution  and  conviction  at  law  for 
his  misconduct.  Indeed  he  may  be  so  notoriously  and  entirely 
destitute  of  truth,  as  to  be  altogether  unworthy  of  credit,  even 
when  called  to  testify  on  oath,  and  yet  never  have  been  guilty  of 
perjury,  or  any  other  indictable  offence.  In  short,  there  are  also 
many  evil  practices  of  which  a  man  may  be  guilty,  beside  that  of 
lying,  which  may  be  said  to  lie  at  the  root  of  almost  all  moral 
obliquity,  for  which  he  cannot  be  indicted  or  punished  by  law, 
and  yet  they  are  sufficient  to  render  him  infamous  in  the  estima- 
tion of  the  more  intelligent  and  virtuous  portion  of  the  community. 
They  are  so  numerous,  it  would  be  difficult  to  enumerate  them 
all ;  and  at  the  same  time  so  various,  that  there  might  probably  be 
some  diversity  of  opinion  whether  they  ought  to  be  regarded  as 
attaching  infamy  to  the  person.  But  since,  according  to  the 
express  terms  of  the  provision  in  the  constitution,  it  is  only  on 
conviction  of  the  officer,  either  of  misbehaviour  in  his  office,  or  of 
some  infamous  crime,  that  it  is  declared  he  shall  be  removed  from 
his  office,  it  would,  therefore,  seem  as  if  the  makers  of  the  consti- 
tution intended  that  the  law,  in  force  for  the  time  being,  should 
determine  whether  the  crime  was  infamous  or  not.  If  this  had 
not  been  intended,  it  is  reasonable  to  conclude  that  they  would 
have  given  some  explanation  of  what  they  meant  by  the  term 
"  infamous ;"  but  not  having  done  this,  we  are  left  to  infer,  very 
fairly,  that  they  intended  to  use  it  in  its  legal  acceptation,  which 
was  settled  and  known,  and  therefore  rendered  all  explanation 

III.—  2D* 
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unnecessary.  Besides,  the  words  "  infamous  crime"  are  properly 
a  legal  phrase,  and  are  therefore  to  be  taken  in  their  legal  sense, 
unless  from  the  context  it  appeared  that  such  was  not  the  inten- 
tion, which  cannot  even  be  pretended  to  be  the  case  here ;  but  the 
contrary  would  seem  to  be  most  clearly  indicated  by  the  use  of  the 
word  conviction. 

It  becomes  necessary,  now,  to  ascertain  the  legal  import  of  this 
phrase.  Mr  Webster,  who,  in  his  Dictionary,  adopts  the  meaning 
given  by  the  Encyclopedia  to  the  word  "infamy,"  says,  "in  law," 
it  means  "  that  loss  of  character,  or  public  disgrace  which  a  con- 
vict incurs,  and  by  which  he  is  rendered  incapable  of  being  a  wit- 
ness or  juror."  And  accordingly,  in  Tomlin's  Law  Dictionary,  in 
explaining  the  same  term,  it  is  laid  down  that  infamy  extends  to 
forgery,  perjury,  gross  cheats,  &c.,  and  disables  a  man  to  be  a 
witness  or  juror.  It  has  unquestionably  been  clearly  settled,  that 

^L  •    +•  £  r  •      2  •  i   • 

the  conviction  ot  a  person  ot  an  infamous  crime,  renders  him 
incompetent  to  be  a  witness  thereafter ;  but  the  conviction  of  a 
crime,  considered  not  infamous  at  common  law,  has  never  been 
held,  unless  by  statute,  sufficient  to  disable  him  from  being  a 
witness.  See  Co.  Lit.  6  b ;  Com.  Dig.  Tit.  Testimony,  A.  3,  4 ; 
Clancey's  Case,  (Fortescue's  Rep.  208);  Baring  v.  Shippen,  (2  Binn. 
165) ;  1  Phill.  Ev.  24,  25 ;  Bushel  v.  Barrett,  (Ry.  #  Moo.  434) ; 
S.  C.  21  Eng.  Com.  Law  483.  The  offences  which  disqualify  a 
person  to  give  evidence,  when  convicted  of  the  same,  are  treason, 
felony,  and  every  species  of  the  crimen  falsi  —  such  as  forgery, 
perjury,  subornation  of  perjury,  attaint  of  false  verdict,  and  other 
offences  of  the  like  description,  which  involve  the  charge  of  false- 
hood, and  affect  the  public  administration  of  justice.  2  Hale  P.  C. 
277 ;  Com.  Dig.  Tit.  Testm.  A.  3,  4 ;  Co.  Lit.  6  b ;  1  Phill  Ev.  20, 
21,  22  ;  2  Russell  on  Crimes,  502,  503.  So  bribery,  taken  in  a 
somewhat  restricted  sense,  may  be  regarded  as  an  infamous 
offence ;  and  for  that  reason,  renders  the  party  convicted  of  the 
same,  an  incompetent  witness;  as,  for  instance,  in  the  case  of 
receiving  or  offering  any  undue  reward  by  or  to  any  person  what- 
soever, whose  ordinary  profession  or  business  relates  to  the  admi- 
nistration of  public  justice,  in  order  to  influence  his  behaviour  in 
office,  and  incline  him  to  act  contrary  to  the  known  rules  of  honour 
and  honesty.  1  Hawk.  P.  C.  cap.  67,  sec.  2 ;  3  Inst,  145 ;,  4  Bl. 
Com.  139;  1  Russell  on  Crimes  156.  Though  in  Clancey's  Case, 
(Fortescue's  Rep.  208),  where,  after  great  deliberation,  a  conviction 
of  bribing  a  witness  to  absent  himself  and  not  give  evidence,  was 
held  to  be  an  infamous  offence  by  seven  of  the  Judges,  and  for 
that  reason  rendered  the  party  incapable  of  giving  evidence, 
that  great  and  distinguished  Judge,  Lord  Holt,  then  Chief  Justice 
of  the  King's  Bench,  doubted  the  propriety  of  the  decision.  The 
ground  of  the  decision  in  Clancey's  Case  was,  that  the  purpose  of 
the  bribery  was  to  obstruct  and  pervert  the  administration  of  public 
justice,  by  preventing  the  truth  from  being  made  known.  The 
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same  ground  was  adopted  in  a  late  case  of  Bushell  v.  Barrett, 
(Ry.  $  Moo.  434) ;  S.  C.  21  Eng.  Cam.  Law  483.  In  this  latter 
case,  the  objection  to  the  witness  was,  that  he  had  been  convicted 
of  a  conspiracy  to  bribe  a  person,  summoned  as  a  witness,  (on  an 
information  against  the  revenue  laws),  not  to  appear  before  the 
justices  of  the  peace,  who  were  to  investigate  the  matter  and 
decide  on  it ;  and  held  by  the  court,  according  to  the  principles 
of  Clancey's  Case,  that  he  was  rendered  incompetent  by  the  con- 
viction. And  it  is  perfectly  clear,  from  what  the  court  say  in  this 
latter  case,  as  also  in  the  case  of  Clancey,  that  it  was  not  because 
the  party  had  been  convicted  of  bribery  or  a  conspiracy  to  bribe, 
that  he  was  rendered  infamous,  and  therefore  incompetent  to  give 
evidence;  but  because  he  had  become  so,  on  account  of  the  object 
that  was  intended  to  be  effected  by  means  of  the  bribery,  which 
was  that  of  obstructing  and  perverting  the  administration  of  public 
justice.  But  corrupt  and  illegal  practices  in  giving  rewards  or 
making  promises,  in  order  to  procure  votes  in  the  elections  of 
members  to  serve  in  Parliament,  although  in  a  more  extended 
sense  denominated  bribery,  and  punishable  at  common  law,  (Rex 
v.  Pitt,  3  Burr.  1335,  per  Lord  Mansfield),  have  never  been  held 
to  render  persons,  convicted  thereof,  infamous  or  incapable  of 
giving  evidence  or  serving  as  jurors.  Indeed,  I  think  I  may  say, 
it  has  never  occurred  to  any  one  to  make  the  objection  as  founded 
upon  the  principles  of  the  common  law ;  which,  of  itself  alone,  is 
very  powerful,  if  not  conclusive  evidence,  to  show  that  such  cor- 
rupt and  illegal  practices  were  never  considered  infamous  crimes. 
Statutes,  however,  have  been  passed  in  England,  as  also  in  some 
of  the  United  States,  rendering  persons,  convicted  of  bribery  at 
elections,  incapable  of  holding  thereafter  any  office  or  franchise, 
or  of  voting  at  the  same.  See  1  Russell  on  Crimes,  156,  and  note 
A,  (Philad.  edit.  1836).  The  passage  of  these  statutes  also  fur- 
nishes strong  evidence  that  a  conviction  at  common  law,  in  such 
cases,  did  not  work  any  disqualification  to  hold  office  or  give 
evidence ;  otherwise  the  passage  of  them  would  have  been  unne- 
cessary. 

But  it  has  been  said,  by  the  counsel  for  the  commonwealth,  that 
it  properly  belongs  to  the  Governor  to  settle  and  decide  the  ques- 
tion that  is  presented  here ;  that  he  has  already  determined  that 
the  defendant,  by  reason  of  his  conviction,  is  no  longer  entitled  to 
hold  the  office  of  sheriff;  and  that  the  decision  of  the  Governor, 
thus  made,  is  binding  and  conclusive  upon  this  court.  It  would 
seem  that  the  Governor  did  entertain  the  opinion  that  the  defend- 
ant had  become  incapable  of  holding  the  office;  but  whether  for 
the  same  cause  that  is  now  assigned  on  the  part  of  the  common- 
wealth, may  be  questionable,  because  we  have  before  us  a  copy 
of  what  is  called  a  supersedeas,  issued  by  him,  bearing  date  the 
18th  of  April  1842,  directed  to  the  defendant,  wherein,  after  recit- 
ing that  the  defendant  had  been  duly  commissioned  sheriff  of  the 
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county  of  Huntingdon,  and  that  he,  afterwards,  had  been  convicted 
at  January  sessions  1842,  of  the  Court  of  Quarter  Sessions  of  said 
county,  of  a  misdemeanour,  and  sentenced  by  the  said  court  on 
the  16th  of  April  1842,  only  two  days  anterior  to  the  issuing  of  the 
supersedeas,  to  pay  a  fine  of  $100  and  to  undergo  an  imprisonment 
for  one  month  in  the  jail  of  said  county,  the  Governor  declares, 
that  for  the  cause  thus  stated,  it  fully  appears  to  him  that  the 
defendant  had  not  behaved  himself  well  in  the  said  office,  and  there- 
fore ought  not  any  longer  to  exercise  the  said  office  of  sheriff  con- 
ferred upon  him ;  and  then  he  (the  Governor)  thereby  revokes, 
annuls,  and  supersedes  the  defendant's  commission  of  sheriffalty. 
Now  it  is  very  apparent,  from  the  face  of  the  supersedeas,  that  the 
Governor  had  been  given  to  understand,  in  some  way  or  other,  that 
the  defendant  had  been  convicted  of  misbehaviour  in  office;  for  he 
says  expressly,  that  it  appeared  fully  to  him,  from  the  conviction, 
which  he  recites  as  being  of  a  misdemeanour,  that  the  defendant 
had  not  behaved  himself  well  in  his  said  office  of  sheriff'.  Whereas 
it  appears  plainly,  from  the  exemplification  of  the  record  produced 
here,  of  the  only  conviction  that  is  alleged  to  have  taken  place 
against  the  defendant,  that  it  was  not  for  misbehaviour  in  office,  or 
anything  of  the  sort,  but  for  bribing  an  elector  to  vote  for  him  as 
a  candidate  for  the  sheriff's  office,  before  he  obtained  it.  Hence 
I  am  inclined  to  believe,  that  the  Governor  could  not  have  derived 
his  information  of  the  conviction,  upon  which  he  acted,  from  a 
regularly  certified  copy  of  the  record  thereof,  which  ought  to  have 
been  furnished  to  him,  or  otherwise  he  would  not  have  fallen  into 
such  an  error,  it  being  one  of  fact  simply,  which  required  no  legal 
knowledge  or  acumen  in  order  to  guard  against  it.  Then,  sup- 
posing it  was  a  matter  upon  which  he  was  authorized  to  pass 
conclusively,  it  would  appear  that  he  decided  upon  a  case  altoge- 
ther different  from  that  which  is  presented  to  us ;  and  it  would 
seem  to  have  been  one,  too,  which  never  existed;  and  therefore 
cannot  be  considered  as  having  any  effect  upon  the  present.  But 
the  Governor's  action  in  the  case  cannot  be  said  to  partake,  pro- 
perly speaking,  of  a  judicial  character ;  for  it  was  ex  parte,  without 
any  previous  notice  whatever  to  the  defendant ;  and  it  would 
therefore  be  unreasonable  in  the  extreme,  to  regard  it  as  conclu- 
sively binding  upon  the  rights  of  the  defendant.  Beside,  I  am  not 
satisfied  that  the  Governor  has  any  power  to  issue  any  other  spe- 
cies of  supersedeas,  when  a  vacancy  takes  place  in  the  sheriff's 
office,  than  that  of  a  new  commission  to  fill  it  until  the  next  gene- 
ral election  ;  which  he  is  authorized  to  do  by  the  first  section  of 
the  sixth  article  of  the  constitution.  This,  at  least,  I  think,  may 
be  considered  as  the  only  supersedeas  which  he  is  expressly  author- 
ized to  issue  by  the  constitution.  The  argument  that  the  defend- 
ant's confinement,  under  the  sentence  of  the  court,  which  followed 
his  conviction,  rendered  it  impracticable  for  him  to  execute  the 
duties  of  his  office  in  person,  and  therefore  he  ought  to  be  con- 
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sidered  as  virtually  removed  from  it,  does  not  seem  to  merit  notice; 
for,  as  well  might  the  same  effect  be  said  to  have  been  produced, 
if  his  confinement  had  been  caused  by  sickness.  In  either  case, 
all  the  duties  that  could  not  be  performed  by  him  personally,  he 
would  have  discharged  by  his  deputy.  Nor  is  the  argument  that 
the  defendant  could  not  have  the  charge  of  the  jail  of  the  county, 
while  he  was  himself  a  prisoner  in  it,  seeing  this  would  have  been 
leaving  it  to  his  own  will  to  have  his  sentence  carried  into  effect 
or  not,  as  he  pleased,  entitled  to  any  greater  respect ;  because  it 
was  altogether  feasible  for  the  coroner,  who  had  the  defendant  in 
charge,  to  have  an  exclusive  control  over  part  of  the  jail  for  that 
purpose ;  or,  if  the  building  used  as  a  jail,  in  the  county,  would 
not  admit  of  that,  he  could,  as  it  would  have  been  his  duty,  have 
procured  an  apartment  in  another  building,  or  the  whole  of  an- 
other building,  if  requisite,  for  the  purpose  of  confining  the  defend- 
ant in  it.  For  the  jail  in  a  county  does  not,  of  necessity,  consist 
of  one  entire  building  alone ;  two,  or  more,  may  be  obtained  and 
occupied  for  that  purpose,  whenever  the  exigency  of  circumstances, 
whether  accidental  or  otherwise,  shall  render  it  necessary.  Judg- 
ment is,  therefore,  rendered  for  the  defendant,  and  that  he  recover 
his  costs  of  Jacob  Africa,  the  relator. 

Judgment  for  the  defendant. 


Houser  against  Irvine. 

A  partnership,  dissolved  for  future  operations,  remains  in  force  for  closing  the 
business  of  the  concern ;  and  the  liquidating  partner  retains  his  former  power  to 
bind  tho  firm  in  things  within  the  scope  of  the  business  committed  to  him.  A 
payment  by  him  on  account  of  a  simple  contract  debt  of  the  firm,  is  such  an 
acknowledgment  as  will  take  the  claim  out  of  the  operation  of  the  Act  of 
Limitations. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

Daniel  Houser  and  Frederick  Sherk,  executors  of  Jacob  Houser, 
deceased,  against  John  Irvine,  who  survived  Franklin  B.  Smith, 
partners  trading  in  the  name  of  Smith  &  Irvine. 

Smith  and  Irvine  were  partners  in  trade  until  the  13th  of  Feb- 
ruary 1832,  and  previous  to  that  time  were  indebted  to  the  plain- 
tiffs' testator  by  simple  contract  in  the  sum  of  $1129.32.  On  the 
1 1th  of  May  1832,  after  the  dissolution  of  the  partnership,  Frank- 
lin B.  Smith,  one  of  the  partners,  settled  the  account,  and  gave  a 
note  of  the  firm  to  the  present  plaintiffs  for  the  amount  due.  In 
this  action,  the  plaintiffs  declared  upon  this  note,  as  well  as  upon 
in.  —  44 
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the  several  notes  which  formed  the  consideration  of  it.  The 
defendants  pleaded  non  assumpsit  infra  sex  annos,  and  upon  this 
plea  the  cause  was  tried. 

The  plaintiffs  first  offered  in  evidence  the  note  of  Smith  & 
Irvine  for  $1129.32,  given  by  Smith  after  the  dissolution.  This  the 
defendant  objected  to,  on  the  ground  that  one  partner  had  no  right 
to  give  the  note  of  the  firm  after  the  partnership  was  dissolved ; 
and  the  evidence  was  rejected  by  the  court. 

They  then  proceeded  to  show  the  consideration  of  the  note  as 
a  distinct  substantial  ground  of  recovery,  and  exhibited  a  book  in 
which  former  notes  given  for  the  same  consideration  had  been 
entered,  and  afterwards  marked  cancelled.  To  explain  the  can- 
cellation of  the  former  notes,  and  show  they  were  condensed  into 
another,  and  not  paid,  this  note  was  then  admitted  in  evidence. 
The  defendant  denied  their  right  to  recover  either  on  the  note  or 
its  consideration,  but  said,  if  the  court  should  be  of  opinion  that 
the  plaintiffs  could  recover  on  the  note,  that  they  ought  only  to 
recover  the  balance  due,  and  he  thereupon  stated  that  a  payment 
of  $300  had  been  made  on  account  of  it  on  the  1st  of  September 
1833,  and  showed  the  receipt  from  a  book  already  in  evidence, 
which  the  plaintiffs  admitted. 

The  plaintiffs  contended  that  the  payment  of  $300  made  on  the  1st 
of  September  1833,  was  such  an  acknowledgment  as  took  the  case 
out  of  the  operation  of  the  Statute  of  Limitations.  But  the  court 
below  was  of  a  different  opinion,  and  thus  instructed  the  jury : 

"  The  defendant  is  not  to  be  prejudiced  by  his  exhibition  of  the 
receipt  for  $300 ;  for  the  note  not  being  the  cause  of  action  on 
which  the  plaintiffs  can  recover,  the  implied  admission  of  the 
defendant  did  not  go  to  the  cause  of  action  on  which  the  plaintiffs 
now  rely.  At  most,  it  could  only  operate  to  take  the  note  out 
of  the  Statute  of  Limitations,  since  it  was  to  that  specifically  that 
the  payment  of  the  $300  applied;  but  the  note  cannot  be  the 
ground  of  the  plaintiffs'  recovery  in  this  action,  for  it  was  given 
by  Smith  to  one  of  the  executors  after  the  dissolution  of  Smith  & 
Irvine  was  known  to  Daniel  Houser.  Indeed,  it  is  in  evidence 
only  to  explain  a  collateral  fact ;  and  the  $300  payment  was  given 
by  the  defendant  to  apply  only  in  the  event  of  that  note  being 
treated  as  the  ground  of  recovery.  The  real  cause  of  this  action, 
therefore,  lies  beyond  the  note ;  it  accrued  more  than  six  years 
before  suit  brought,  and  there  is  no  evidence  before  the  court  and 
jury  to  exempt  it  from  the  operation  of  the  Statute  of  Limitations. 
Your  verdict,  therefore,  should  be  for  the  defendant." 

Hale  and  Burnside,  for  plaintiffs  in  error.  A  part  payment  by 
one  partner  after  dissolution  will  prevent  the  operation  of  the  Sta- 
tute of  Limitations.  Doug.  652;  Smith's  Lead.  Cos.  233;  14 
Pick.  387. 
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Blanchard,  for  defendant  in  error,  contended  that  after  the  dis- 
solution of  a  partnership,  one  of  the  partners  cannot  give  the  note 
of  the  firm,  or  make  such  an  acknowledgment  as  will  revive  a 
debt  barred  by  the  Act  of  Limitation,  and  bind  him  who  had 
been  his  copartner.  1  Peters's  S.  C.  373 ;  15  Johns.  424 ;  3  Johns. 
528 ;  4  Johns.  227. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Smith  and  Irvine  dissolved  their  partnership  in 
February  1832 ;  Smith  taking  the  stock  on  hand,  and  becoming 
the  liquidating  partner.  In  the  following  May,  Smith  and  Houser 
settled  the  account  between  the  partnership  and  the  latter,  con- 
sisting of  three  promissory  notes  drawn  by  the  firm  on  the  one 
hand,  and  a  book  account  of  goods  sold  by  it  on  the  other ;  and 
Smith  gave  a  promissory  note  in  the  name  of  the  firm  for  the 
balance.  This  suit  is  brought  for  the  debt  thus  consolidated,  and 
the  plaintiff  has  counted,  not  only  on  the  note  given  to  secure  it, 
but  also  on  each  of  the  notes  included  in  the  settlement.  All  these 
notes  were  demandable  six  years  before  the  institution  of  the  suit; 
and  did  the  case  rest  here,  the  action  would  be  barred  by  the  sta- 
tute. But  it  came  out  in  the  course  of  the  evidence,  that  Smith 
had  paid  $300  on  the  note  for  the  consolidated  debt  within  the  six 
years ;  and  the  question  is,  whether  that  was  such  an  acknowledg- 
ment of  the  partnership  debt  as  will  raise  a  promise  by  the  firm. 

It  may  be  affirmed  that  a  partnership,  though  dissolved  for 
future  operations,  remains  in  force  for  closing  the  concern ;  and 
that  the  liquidating  partner  retains  his  former  power  to  bind  the 
firm  in  things  within  the  scope  of  the  business  committed  to  him. 
The  proper  limitation  to  the  exercise  of  it  is,  that  it  be  restrained 
to  acts  necessary  to  be  done  for  the  beneficial  transaction  of  it. 
Such  is  the  ruling  principle  in  the  case  of  Davis  4*  Desauque, 
(5  Whart.  530),  in  which  it  was  held  that  a  liquidating  partner 
may  renew  a  note  drawn  by  the  firm,  and  even  borrow  money  on 
its  credit  to  pay  its  debts,  in  order  to  prevent  a  sacrifice  of  its 
effects.  And  this  is  entirely  consistent  with  Levy  v.  Cadet,  (17 
Serg.  fy  Rawle  126),  in  which  a  partner  who  had  suffered  judg- 
ment to  go  against  himself  after  the  firm  had  made  a  general 
assignment,  was  not  allowed  to  revive  the  debt  by  confessing  its 
existence  during  a  trial  with  the  other  partner  who  had  pleaded 
to  issue.  The  reason  of  the  distinction  between  the  two  cases  is 
obvious.  The  theory  of  the  law  on  this  head,  as  held  by  the  courts 
of  Pennsylvania,  is  not  that  the  old  promise  is  revived,  but  that  the 
subsequent  confession  of  the  debt  is  evidence  of  a  new  one ;  and 
he  who  has  no  authority  to  act  for  another,  cannot  bind  him  by 
acknowledging  that  he  is  indebted,  or  by  expressly  promising  for 
him  that  he  shall  pay.  Now  by  the  dissolution  of  a  partnership, 
the  power  which  eacn  had  to  bind  the  others  is  at  an  end,  except 
for  the  purpose  already  indicated  —  to  finish  what  remains  to  be 
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done  in  order  to  close  its  concerns.  In  Levy  v.  Cadet,  therefore, 
the  one  partner  was  not  allowed  to  bind  the  other  by  creating  a 
promise  for  him,  because  the  partnership  was  ended  by  the  de- 
clared insolvency  of  the  firm,  and  the  winding  up  of  its  business 
had  been  transferred  to  trustees.  His  confession  of  the  debt  was 
not  the  consequence  of  an  act  done  in  the  liquidation  of  it,  for  his 
authority  over  it  had  expired  for  that  and  every  other  purpose. 
But  what  was  the  authority  of  Smith  in  this  instance?  It  was  to 
settle  the  partnership  debts,  and  pay  them  out  of  the  effects  in  his 
hands.  Having  that  authority,  payment  by  him  singly  must  be 
attended  with  the  consequences  of  payment  by  both.  Though 
made  by  one,  it  was,  in  contemplation  of  law,  the  act  of  both ;  and 
it  is  consequently  evidence  of  a  promise  by  both. 

The  subsequent  payment  was  made  on  the  foot  of  the  note  given 
by  Smith  after  the  dissolution ;  and  hence  the  jury  were  directed 
that  as  this  security,  though  given  for  what  was  once  a  partner- 
ship debt,  was,  in  contemplation  of  law,  his  separate  note,  his 
acknowledgment  of  it  as  a  debt  exclusively  his  own,  would  not  be 
evidence  of  a  promise  to  charge  his  partner.  But  it  was  not 
exclusively  his  own,  and  there  lies  the  fallacy.  To  say  nothing 
of  the  governing  principle  in  the  case  of  Davis  fy  Desauque,  already 
quoted  to  show  that  he  had  authority  to  renew  the  partnership 
notes,  he  had  indisputable  power  to  settle  its  accounts ;  and  as  it 
has  been  often  ruled  that  a  promissory  note  may  be  given  in  evi- 
dence to  support  a  count  for  an  insimul  computassent,  it  would  be 
strange  if  an  action  might  not  be  maintained  on  it  as  an  instru- 
ment when  drawn  by  a  liquidating  partner  in  the  name  of  the 
firm.  It  is  immaterial,  therefore,  whether  the  giving  of  the  last 
note  cancelled  the  preceding  ones.  The  giving  of  a  note  for  an 
antecedent  debt,  is  not  payment  of  it  unless  it  was  received  with 
that  intent ;  but  whatever  the  intent  in  this  instance,  the  payment 
in  part  in  discharge  of  the  partnership  debt,  by  whatever  instru- 
ment secured,  was  evidence  of  a  promise  by  the  firm,  which,  hav- 
ing been  made  within  the  six  years  'that  preceded  the  commence- 
ment of  the  suit,  was  not  within  the  statute. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Lowman's  Appeal. 

In  a  proceeding  in  the  Orphans'  Court  by  a  husband  to  recover  a  legacy  to  his 
wife,  the  executor  may  set-off  a  bond  of  the  husband  given  to  the  testator  in  his 
lifetime.  •'•;' 

APPEAL  by  George  Lowman,  administrator  de  bonis  non,  with 
the  will  annexed,  of  George  Lowman,  deceased. 

This  was  a  petition  by  George  Landis,  assignee  of  Peter  Landis 
and  Elizabeth  his  wife,  who  was  a  legatee  under  the  will  of  George 
Lowman,  deceased,  to  compel  the  payment  of  the  legacy.  It 
appeared  that  an  account  had  been  settled  by  the  administrator 
de  bonis  non  in  1835,  and  that  there  was  a  balance  in  his  hands 
of  SI  171,  a  share  of  which  was  claimed  by  the  petitioner,  under 
the  will  of  the  testator,  which  directed  his  estate  to  be  equally 
divided  amongst  his  children. 

The  defence  set  up  was — the  testator  in  his  lifetime  held  a  bond 
of  Peter  Landis  for  an  amount  greater  than  the  legacy  claimed, 
which  the  respondent  claimed  to  set-off  against  the  petitioner's 
claim. 

The  court  below  was  of  opinion  that  the  set-off  could  not  be 
allowed,  and  decreed  the  payment  of  the  legacy  into  court,  there 
to  await  the  further  order  of  the  court  relative  to  its  payment  to 
the  wife. 

M'Clure,  for  appellant,  cited  1  Binn.  358 ;  15  Serg.  fy  Rawle  77; 
6  Watts  131;  2  Rawle  185 ;  7  Watts  79 ;  1  Serg.  4*  Rawle  390. 

Parke,  contra,  cited  2  Watts  90 ;  10  Watts  54;  8  Watts  260. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  This  is  a  proceeding  by  the  husband,  in  the 
Orphans'  Court,  to  recover  from  the  remaining  assets  in  the  hands 
of  the  executor,  a  legacy  bequeathed  to  his  wife  by  the  testator, 
her  deceased  father,  instituted  under  the  47th  section  of  the  Act 
of  Assembly  of  the  24th  of  February  1834.  The  executor  claims 
to  set-off  against  this  demand,  a  bond  formerly  given  by  the  hus- 
band, and  afterwards  assigned  to  the  testator.  The  court  below 
was  of  opinion  that  the  set-off  ought  not  to  be  allowed. 

That  such  set-off  may  be  made,  has  been  in  effect  decided  by 
this  court  in  several  instances.  In  Yoke  v.  Barnet,  (I  Binn.  358), 
it  was  held,  that  a  judgment  obtained  against  the  husband, 
might  be  set-off  in  a  proceeding  by  him  in  the  Orphans'  Court 
against  the  administrator,  to  recover  the  amount  of  his  wife's 

in, —9  • 
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share  of  the  proceeds  of  sale  of  the  real  estate  of  the  wife,  sold  on 
a  proceeding  in  that  court  in  partition.  And  in  Wishart  v. 
Downey,  (15  Serg.  fy  Rawle  77),  the  husband  sued  on  a  recogni- 
zance, which  had  been  given  to  secure  the  value  of  his  wife's 
share  in  the  real  estate  of  her  deceased  father;  and  it  was  decided 
that  a  debt  of  the  husband  to  the  defendant  might  be  set-off 
against  it.  There  is  great  reason  and  equity  in  adopting  this 
course.  It  prevents  circuity  of  action,  and  secures  to  the  estate 
a  debt,  which  otherwise  would  be  entirely  lost,  where  the  husband 
is  insolvent.  It  would  be  unfair  that  he  should  recover  a  claim, 
which  in  fact  is  his,  from  the  estate,  and  at  the  same  time  leave 
unpaid  the  debt  which  he  owes. 

As  to  the  reason  assigned  by  the  court  below  for  not  permitting 
this  set-off,  that  by  this  means  the  wife's  right  to  have  a  settle- 
ment secured  to  her  out  of  the  legacy  would  be  defeated,  it  is  a 
sufficient  answer,  that  the  provisions  of  the  48th  section  of  the 
Act  of  Assembly  of  the  29th  of  March  1832,  extend  only  to  cases 
where  the  moneys  are  raised  from  the  real  estate  of  the  wife ;  the 
intent  of  the  Act  being  to  remove  the  hardship  pointed  out  by  the 
court  in  the  case  of  Yoke  v.  Barnet.  The  provision  does  not 
embrace  pecuniary  bequests.  They  are  choses  in  action  at  the 
testator's  death,  and  remain  subject  to  the  existing  rules.  The 
husband  may  make  such  legacy  his  own,  by  any  step  which 
amounts  to  a  reduction  into  possession;  and  a  decree  or  judgment 
in  a  suit  brought  by  him  to  recover  it,  has  that  effect. 

It  is  alleged,  however,  by  the  appellee,  that  the  bond  of  the  hus- 
band has  been  paid,  and  he  desires  an  opportunity  to  prove  that 
fact  before  a  jury,  in  a  suit  which  he  has  brought  in  the  Court  of 
Common  Pleas  to  recover  the  legacy.  For  this  reason,  though  the 
decree  of  the  court  below  is  reversed,  and  if  the  bond  should  not 
be  found  to  be  paid,  the  set-off  will  be  decreed  here ;  yet  time  is 
given  to  have  the  fact  determined,  and  the  case  is  reserved  for 
further  order,  without  prejudice  to  the  rights  of  the  appellant, 
from  any  ulterior  changes  that  may  happen  by  death  or  other- 
wise. 

Decree  accordingly. 
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Gasche  against  Peterman. 

A  judgment  of  revival  upon  a  scire  facias  quare  executio  non  is  erroneous; 
such  judgment  can  only  be  obtained  upon  a  scire  facias  post  annum  et  diem. 

\ 

ERROR  to  the  Common  Pleas  of  York  county. 

Henry  Peterman  against  Charles  Gasche,  with  notice  to  Mathias 
Futterer,  terre-tenant.  The  plaintiff  had  a  judgment  against  the 
defendant  for  8400,  payable  in  instalments  of  $50  a  year,  from 
1835  to  1842,  inclusive,  which  was  entered  in  1834.  In  1839,  the 
plaintiff  issued  this  scire  facias,  with  notice  to  the  terre-tenant, 
calling  upon  the  defendant  "  to  show  why  the  said  Henry  ought 
not  to  have  his  execution  against  him  for  the  debt  and  damages 
aforesaid,"  &c.  Upon  the  trial  the  jury  found  the  following 
special  verdict : 

"  That  the  four  first  instalments,  due  the  1st  of  April  1835, 6,  7, 
and  8,  were  duly  paid  by  the  defendant,  and  the  costs  of  the 
original  proceeding.  That  before  the  next  instalment  became 
due,  the  plaintiff  issued  his  scire  facias  quare  executionem  non, 
and  that  nothing  has  been  paid  on  the  judgment,  except  the  four 
first  instalments  and  costs,  as  aforesaid.  If,  upon  these  facts,  the 
plaintiff  is  entitled  to  recover  a  judgment  de  terris,  then  they  find 
for  the  plaintiff,  and  pray  the  court  to  enter  judgment,  according 
to  the  requirements  of  the  law,  otherwise  they  find  for  the 
defendant." 

On  the  4th  of  January  1841,  it  was  ordered,  directed,  and 
adjudged,  that  judgment  be  revived  for  and  during  the  period  of 
five  years  against  the  defendant's  real  estate,  to  secure  the  pay- 
ment of  the  four  last  instalments,  which  were  not  due  when  the 
writ  of  scire  facias  was  issued.  Same  day,  judgment  for  plain- 
tiff on  plea  of  nul  tiel  record. 

Mayer,  for  plaintiff  in  error.  The  scire  facias  demands  execu- 
tion alone,  and  nothing  else  can  be  obtained  under  it.  5  Watts 
464;  7  Watts  86;  1  Penn.  Rep.  71 ;  10  Watts  318 ;  4  Watts  201 ; 
2  Rawle  229;  3  Watts  381  ;  6  Watts  445;  1  Miles  361 ;  8  Serg.  <$• 
Rawle  379;  17  Serg.  $  Rawle  310;  1  Watts  26;  3  Rawle  9;  15 
Serg.  $•  Rawle  68;  8  Watts  181;  2  Arch.  Pr.  97. 

Campbell,  contra,  cited  2  Penn.  Prac.  318 ;  5  Watts  464,  549. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  question  raised  here,  the  decisjon  of  which 
will  dispose  of  the  whole  case,  relates  to  the  form  and  nature  of 
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the  writ  of  scire  facias  sued  out  to  April  term  1839,  upon  a  judg- 
ment entered  of  January  term  1834.  The  judgment  was  entered 
upon  a  bond  of  8800,  conditioned  for  the  payment  of  $400,  by 
annual  instalments  of  $50  each,  the  first  to  be  paid  on  the  1st  of 
April  1835.  The  instalments  which  had  become  payable  anterior 
to  issuing  the  writ  of  scire  facias  were  all  paid,  so  that  no  part  of 
the  money  mentioned  in  the  condition  of  the  bond,  which  had  become 
payable  according  to  its  terms,  remained  unpaid  at  the  time  the 
writ  was  sued  out.  The  writ  is  in  the  common  form  of  the  scire  facias 
quare  executionem  fieri  debet,  &c.,  which  has  ever  been  used  in 
practice  under  the  Statute  of  Westm.  2,  simply  requiring  the  sheriff, 
"  by  honest  and  lawful  men  of  his  bailiwick,  to  give  notice  to  the 
said  Charles  Gasche,  with  notice  to  Mathias  Futterer,  terre-tenant, 
that  he  be  and  appear  before  our  judges,  &c.,  to  show,  if  anything 
for  himself  he  hath  or  knows  to  say,  why  the  said  Henry  Peterman 
ought  not  to  have  his  execution  against  him  for  the  debt  and 
damages  aforesaid,  if  to  him  it  shall  seem  expedient,  according  to 
the  form,  force  and  effect  of  the  said  recovery."  The  question 
then  is,  can  the  plaintiff  below  have  a  judgment  rendered  in  his 
favour  for  the  revival  and  continuance  of  the  lien  created  by  his 
original  judgment  upon  the  real  estate  then  belonging  to  Gasche, 
the  debtor  and  defendant  below  ?  It  is  very  certain  that  he  can- 
not have  a  judgment  for  the  recovery  of  his  debt,  or  any  portion 
of  it,  nor  yet  an  execution  awarded  for  it,  because  all  that  the 
plaintiff  below,  according  to  the  terms  of  the  condition  of  the  bond, 
had  any  right  to  claim,  at  the  time  of  suing  out  the  writ  of  scire 
facias,  had  been  previously  paid  to  him  by  the  defendant.  If  any 
part  of  what  had  become  previously  payable  had  remained  at  that 
time  unpaid,  the  plaintiff  would  doubtless  have  been  entitled  to  a 
revival  of  his  judgment  generally,  which  would,  in  effect,  accord- 
ing to  the  decisions  of  this  court,  have  revived  and  continued  the 
lien  of  his  judgment  upon  all  the  real  estate  originally  bound  by 
it,  unless,  indeed,  his  neglect  to  sue  out  an  alias  scire  facias 
against  Gasche,  the  debtor,  as  the  first  was  returned  nihil  by  the 
sheriff,  for  nearly  a  year,  suffering  three  terms  of  the  court  to 
intervene,  should  be  considered  a  discontinuance  of  the  first  writ 
of  scire  facias,  and  the  lien  of  the  original  judgment  lost  by  the 
lapse  of  five  years,  in  consequence  of  its  not  having  been  revived, 
as  required  by  the  Act  of  Assembly.  On  this  point,  however,  it 
is  unnecessary  to  give  any  opinion,  as  we  are  of  opinion  that  the 
plaintiff  below  is  not  entitled,  under  the  circumstances  of  the  case, 
to  a  judgment  of  any  kind  in  his  favour,  upon  the  writ  of  scire 
facias  which  has  been  issued.  If  the  scire  facias  had  directed  the 
sheriff  to  notify  the  defendant  below  to  appear  in  court,  and  show 
cause,  if  any  he  had,  why  the  lien  of  the  judgment  should  not  be 
revived  and  continued,  or  the  judgment  revived  for  the  purpose 
of  continuing  the  lien  thereof,  it  might  have  been  sufficient  to  have 
entitled  the  plaintiff  below  to  have  had  such  a  judgment  as  the 
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court  then  entered  in  his  favour.  But  as  nothing  was  due  upon 
the  judgment  at  the  time  he  sued  out  his  writ  of  scire  facias  for 
which  execution  could  be  awarded  in  his  favour ;  and  as  the  writ, 
from  its  terms,  was  not  issued  with  a  view  merely  to  have  the 
judgment  revived,  for  the  purpose  of  continuing  its  lien  upon  the 
real  estate  which  became  bound  by  its  original  entry,  we  think 
the  judgment  of  the  court  below  cannot  be  sustained. 

Judgment  reversed. 


Commonwealth  against  Forney. 

When  executors  are  dismissed,  and  an  administrator  de  bonis  non,  with  the 
will  annexed,  is  appointed,  it  is  the  duty  of  the  court  to  take  a  bond  from  the  per- 
son appointed,  with  sureties  in  an  amount  commensurate  with  the  powers  and 
trusts  contained  in  the  will ;  and  such  sureties  are  liable  for  the  faithful  perform- 
ance of  the  trusts,  and  payment  of  the  money  which  shall  come  to  the  hands  of 
the  administrator,  whether  it  arise  out  of  the  sale  of  the  goods  and  chattels,  or 
lands  of  the  testator.  But  they  are  not  liable  beyond  the  amount  of  the  penalty 
of  the  bond. 

ERROR  to  the  Common  Pleas  of  York  county. 

The  Commonwealth  of  Pennsylvania,  at  the  instance  of  John 
L.  Mayer,  administrator  de  bonis  non  with  the  will  annexed  of 
Conrad  Sherman,  deceased,  against  Samuel  Forney. 

This  was  an  action  of  debt  upon  a  bond  in  which  the  jury  found 
the  following  special  verdict : 

"Conrad  Sherman  made  his  will,  wherein,  among  other  things, 
he  provided  as  follows :  —  and  after  his  death,  his  will  was,  viz, 
on  the  21st  of  April  1823,  duly  proved  and  allowed;  on  that 
day  letters  testamentary  were  duly  issued  to  the  executors  named 
in  the  will,  and  on  the  15th  of  February  1825  the  executors 
were  on  their  own  petition  discharged  by  the  Orphans'  Court 
of  York  county,  and  David  Shultz  was  appointed  adminis- 
trator de  bonis  non,  with  said  will  annexed;  and  on  the  21st  of 
February  1825,  said  David,  with  Henry  Shultz  and  Samuel  For- 
ney, the  defendant  and  his  sureties,  executed  before  the  register 
of  said  county,  a  bond,  whereupon  letters  of  administration  de 
bonis  non,  with  said  will  annexed,  were  duly  granted  to  said 
David.  On  the  1st  of  March  1830,  said  David  filed  an  account 
of  his  administration,  charging  himself  with  $19,402.28,  includ- 
ing $2081.50  of  personal  estate;  the  rest  of  said  debit  being 
derived  from  lands  in  York  county,  Pa.,  sold  under  said  will ;  and 
on  2d  of  July  1832,  said  David  filed  a  further  account  of  his 
in.  — 45  2E* 
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administration,  charging  himself  with  $15,477.57^,  including  the 
balance  brought  from  the  first  account,  and  also  further  personal 
estate  amounting  to  8293.96.  These  accounts  were  referred  to 
auditors,  on  exceptions  filed,  who  reported  a  balance  against  said 
David  on  both  accounts  of  $17,043.72,  including  interest;  which 
report  was  filed  in  the  Orphans*  Court  on  5th  of  August  1835,  and 
duly  confirmed.  On  7th  of  January  1834,  David  Shultz  was  dis- 
missed from  the  administration;  and  on  28th  of  November  1838,  the 
plaintiff  was  appointed  administrator  de  bonis  non,  with  the  will 
annexed,  gave  bond  with  surety,  and  was  duly  qualified.  If  the 
defendant,  as  surety  of  David  Shultz  as  administrator  as  aforesaid 
in  said  administration  bond,  is  bound  for  the  faithful  application  of 
the  money  produced  by  the  sale  of  the  real  estate  of  the  decedent, 
then  we  find  for  the  plaintiff  the  sum  of  $17,043.72;  if  otherwise, 
we  find  for  the  defendant." 

That  part  of  the  will  which  is  material,  is  as  follows : 

"  I  will,  devise  and  direct,  that  all  the  rest  of  my  real  estate  or 
lands  and  tenements,  situated,  lying  and  being  in  the  states  of 
Pennsylvania,  Maryland  and  Virginia,  together  with  all  the  rest, 
residue  and  remainder  of  my  goods,  chattels  and  personal  estate 
which  is  not  heretofore  devised,  shall  be  sold  to  the  best  advan- 
tage at  public  sale  or  sales,  after  sufficient  notice  by  advertise- 
ment being  given  of  the  time,  place  and  terms  of  sale,  by  my  said 
executors,  whom  I  do  hereby  authorize  and  empower  to  sell. 
transfer  and  convey  by  good  and  sufficient  deed  or  deeds  of  con- 
veyance, to  such  person  or  persons  that  may  purchase  the  same, 
or  any  part  or  parcel  thereof." 

The  following  is  a  copy  of  the  bond  upon  which  the  suit  was 
brought : 

"  Know  all  men  by  these  presents,  that  we,  David  Shultz,  of 
the  borough  of  Hanover,  in  the  county  of  York,  and  Henry  Shultz. 
of  said  borough,  and  Samuel  Forney,  of  Heidelberg  township,  in 
said  county,  are  held  and  firmly  bound  unto  the  commonwealth 
of  Pennsylvania,  in  the  sum  of  $10,000,  to  be  paid  to  the  said 
commonwealth,  to  which  payment  well  and  truly  to  be  made 
and  done,  we  bind  ourselves,  jointly  and  severally,  for  and  in  the 
whole  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  dated  the  21st  of  February  1825. 
The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
David  Shultz,  administrator  de  bonis  non,  with  the  will  annexed, 
of  all  and  singular  the  goods,  chattels  and  credits  of  Conrad  Sher- 
man, late  of  Manheim  township,  in  the  county  of  York,  and  com- 
monwealth aforesaid;  deceased,  do  make  or  cause  to  be  made,  a 
true  and  perfect  inventory  of  all  and  singular  the  goods,  chattels 
and  credits  of  the  said  deceased,  which  have  or  shall  come  to  the 
hands,  possession  or  knowledge  of  him,  the  said  David  Shultz,  or 
into  the  hands  and  possession  of  any  other  person  or  persons  for 
him,  and  the  same  so  made,  do  exhibit,  or  cause  to  be  exhibited, 
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into  the  register's  office,  in  the  county  of  York,  at  or  before  the 
21st  of  March  next  ensuing ;  and  the  same  goods,  chattels  and  cre- 
dits, and  all  other  the  goods,  chattels  and  credits  of  the  said 
deceased,  at  the  time  of  his  death,  which  at  any  time  after  shall 
come  to  the  hands  or  possession  of  the  said  David  Shultz,  or  into 
the  hands  and  possession  of  any  other  person  or  persons  for  him, 
do  well  and  truly  administer  according  to  law.  And  further,  do 
make,  or  cause  to  be  made,  a  true  and  just  account  of  his  said 
administration,  at  or  before  the  21st  day  of  February  1826,  and 
all  the  rest  and  residue  of  the  said  goods,  chattels  and  credits 
which  shall  be  found  remaining  upon  the  said  administrator's 
account,  the  same  being  first  examined  and  allowed  of  by  the 
Orphans'  Court  of  the  county  of  York,  shall  deliver  and  pay  unto 
such  person  or  persons  respectively,  as  the  said  Orphans'  Court, 
by  their  decree  or  sentence,  pursuant  to  the  true  intent  and  mean- 
ing of  the  last  will  and  testament  of  said  deceased,  and  the  law 
now  in  force  in  this  commonwealth,  shall  limit  and  appoint.  And 
if  it  shall  hereafter  appear,  that  any  later  will  and  testament  was 
made  by  the  said  deceased,  and  the  executor  or  executors  therein 
named,  do  exhibit  the  same  in  the  said  register's  office,  making 
request  to  have  it  allowed  and  approved  accordingly,  if  the  said 
David  Shultz,  above  bounden,  being  thereunto  required,  do  ren- 
der and  deliver  the  said  letters  of  administration,  approbation  of 
such  testament  being  first  had  and  made  in  the  said  register's 
office,  then  this  obligation  to  be  void,  and  of  none  effect,  or  else  to 
be  and  remain  in  full  force  and  virtue." 

The  court  below  was  of  opinion  that  the  bond  was  unauthor- 
ized, and  the  plaintiff  could  not  recover  upon  it.  Judgment  for 
defendant. 

Evans  and  Mayer,  for  plaintiff  in  error.  Lands  directed  by  will 
to  be  sold  are  considered  as  personal  estate.  3  Wheat.  663;  13 
Serg.  #  Rawle  330;  3  Watts  289;  8  Watts  504;  9  Watts  523;  2 
Rawle  185 ;  5  Peters  160 ;  8  Watts  252.  The  bond  was  authorized 
by  law.  Act  of  12th  March  1800,  Purd.  (Ed.  of  1830)  301, ;  2 
Wms.  on  Exrs.  635  ;  9  Watts  252. 

Stevens  and  Barnitz,  contra,  cited  3  Smith's  Laws  156;  Act  of 
1705,  sec.  1 ;  Act  of  1797,  sec.  3 ;  4  Binn.  31 ;  11  Serg.  4*  Rawle 
442 ;  Act  of  1800,  sec.  4 ;  3  Smith  434. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — As  an  executor  is  appointed  on  a  special  trust  and 
confidence  reposed  in  him  by  the  testator,  he  is  not  required,  in 
the  first  instance,  to  give  security  for  the  faithful  execution  of  the 
trust.  But  as  the  confidence  of  the  testator  may  be  abused,  on 
complaint  that  the  executor  is  likely  to  prove  insolvent  &c.  the 
Orphans'  Court  may  compel  him  to  give  security  &c.  in  such 
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sums,  and  with  such  sureties,  as  they  may  think  reasonable.  When 
such  a  step  is  required,  it  is  the  duty  of  the  court  to  have  regard 
to  the  will,  and  especially  to  the  value  of  the  estate,  whether  real 
or  personal ;  and  when  the  will  contains  a  power  to  sell  the  real 
estate  for  payment  of  debts,  or  for  other  purposes,  to  exact  bail 
sufficiently  large  to  cover  the  amount  arising  from  the  sale  of  the 
real  as  well  as  the  personal  property.  So  on  the  death  of  the 
executor,  or  when  being  unwilling  or  unable  to  comply  with  the 
order  of  the  court,  he  is  dismissed,  the  same  course  may  and  ought 
to  be  pursued,  as  regards  the  administrator  cum  testamento  annexo; 
for  by  the  Act  of  12th  March  1800,  he  has  the  same  powers  and 
authorities  as  were  conferred  on  the  executor.  If  he  has  the  power 
to  sell,  the  administrator  de  bonis  non  has  the  same  power  and 
authority.  What,  then,  is  the  duty  of  the  court?  It  is,  I  appre- 
hend, clearly  to  exact  security  commensurate  with  the  trust  con- 
tained in  the  will.  If,  therefore,  the  will  contains  specific  powers, 
by  which  the  land  is  to  be  converted  into  money,  security  should 
be  taken,  that  the  money,  when  received,  shall  be  applied  as 
directed  by  the  testator.  Unless  this  precaution  be  observed,  the 
inevitable  consequence  will  be  that  the  money  arising  from  the 
sales  of  the  real  estate  may,  and  frequently  will  pass  into  the  hands 
of  persons  appointed  by  the  court  without  any  security  whatever. 
But  this  is  in  opposition  to  the  whole  spirit  of  the  law,  which  takes 
a.  plain  distinction  between  an  executor  and  an  administrator; 
requiring  security  from  the  last,  but  not  from  the  first,  except 
there  is  apparent  danger  that  the  estate  will  be  wasted  or  mis- 
managed. In  all  cases  where  the  Orphans'  Court  directs  lands  to 
be  sold  for  the  payment  of  debts,  (and  the  power  here  arises  from 
their  appointment,  coupled  with  the  directions  in  the  will),  the 
administrator  is  compelled  to  give  bail  for  the  faithful  application 
of  the  money.  Not  one  dollar  is  suffered  to  go  into  his  hands 
without  adequate  security ;  and  it  is  difficult  to  imagine  any  dis- 
tinction between  that  species  of  administrator,  and  an  administrator 
with  the  will  annexed,  who,  by  virtue  of  his  appointment,  is  vested 
with  all  the  powers  of  the  executor.  It  is  usual,  in  such  cases,  in 
addition  to  the  form  prescribed  by  the  Act  of  1794,  to  insert  the 
words,  "  last  will  and  testament,"  so  as  to  make  it  read,  "  that 
the  administrator  will  deliver,  &c.  to  such  person,  &c.  as  the  said 
Orphans'  Court,  &c.,  pursuant  to  the  true  intent  and  meaning  of 
the  last  will  and  testament  of  the  said  deceased,  and  the  law  now 
in  force  in  this  commonwealth,  shall  limit  and  appoint."  It  is 
said  that  these  words  are  inserted  to  secure  payment  of  the  specific 
and  pecuniary  legacies,  and  do  not  extend  to  real  estate.  But, 
without  determining  the  point,  it  may  be  remarked,  that  if  this  only 
was  the  intention  of  these  words  they  would  be  unnecessary,  as 
the  bond  would  extend  to  legacies  in  its  ordinary  form.  But  this 
construction,  to  say  the  least  of  it,  is  so  doubtful,  it  would  be  better 
that  other  words  should  be  used,  so  unequivocal  as  to  put  it  beyond 
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doubt  or  cavil.  But,  taking  it  for  granted  that  such  is  the  duty 
of  the  court,  we  have  to  inquire  whether  the  bond,  here  taken, 
renders  the  sureties  liable.  Conrad  Sherman  made  his  last  will 
and  testament,  and  appointed  executors,  &c.  who  were  dismissed 
by  the  court.  Daniel  Shultz  was  appointed  administrator  de  bonis 
non  with  the  will  annexed.  The  administrator  settled  his  account, 
and  charged  himself  with  a  large  sum  of  money,  principally  arising 
from  the  sale  of  certain  real  estate,  sold  in  pursuance  of  the  direc- 
tions contained  in  the  will.  A  bond  was  given  by  D.  Shultz,  with 
Henry  Shultz,  and  Samuel  Forney  the  defendant,  to  the  common- 
wealth, in  the  sum  of  $10,000,  conditioned  that  Shultz,  the  ad- 
ministrator de  bonis  non  with  the  will  annexed,  will  make  a  true 
and  perfect  inventory  of  the  goods,  chattels  and  credits  of  the  de- 
ceased; that  he  will  make  a  true  and  just  account  of  his  adminis- 
tration, and  all  the  rest  and  residue  of  the  said  goods,  chattels  and 
credits  which  shall  be  found  remaining  upon  the  said  administra- 
tion account,  &c.,  shall  deliver  and  pay  unto  such  person  or  per- 
sons respectively,  as  the  said  Orphans'  Court,  by  their  decree  or 
sentence,  pursuant  to  the  true  intent  and  meaning  of  the  last  will 
and  testament  of  the  said  deceased,  and  the  law  now  in  force  in  this 
commonwealth,  shall  limit  and  appoint.  The  question  is  as  to  the 
meaning  of  the  words,  goods,  chattels  and  credits.  Lands,  in  Penn- 
sylvania, are  chattels,  for  payment  of  debts,  but,  in  ordinary  cases, 
they  can  be  converted  into  money  only  on  a  sale  ordered  by  the 
Orphans'  Court.  But,  when  a  will  contains  a  power  to  sell  the 
land,  it  may  be  turned  into  money  either  by  the  executor  or  the 
administrator  de  bonis  non  with  the  will  annexed,  without  any 
intervention  of  the  court.  The  land  is  sold  by  virtue  of  the  powers 
in  the  will;  and  if  the  doctrine  insisted  on  is  true,  the  proceeds 
may  be  received  without  any  security,  or  possibility  of  obtaining 
any,  except  upon  proof  that  the  administrator  is  wasting,  or  isv 
about  to  waste  or  mismanage  the  estate.  But  then  the  question 
arises,  is  not  the  land  money  because  of  the  directions  in  the  will  ? 
When  real  estate  is  devised,  to  be  converted  or  sold  for  the  pur- 
pose of  distributing  the  money,  a  Court  of  Equity  generally  con- 
siders it  as  sold  from  the  death  of  the  testator.  Hutchin  v.  Man- 
ningion,  (1  Vex.  Jun.  367)  ;  Elwin  v.  Elwin,  (8  Vez.  556) ;  Sitwell 
v.  Bernard,  (6  Vez.  Jun.  536).  Where  there  is  a  trust,  that  which 
is  ordered  to  be  done,  is,  in  equity,  always  considered  as  actually 
performed.  Nothing  is  better  established  than  this  principle,  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  money,  are  to  be  considered  as 
that  species  of  property  into  which  they  are  directed  to  be  con- 
verted ;  and  this  in  whichever  manner  the  direction  is  given.  The 
owner  of  the  fund  may  make  land  money,  or  money  land.  3  Wheat. 
563;  1  Broivn's  Ch.  Cos.  497;  Burr  v.'Sim,  (1  Whart.  252);  Simp- 
son v.  Kelso,  (8  Watts  252).  As  the  fund  is  directed  by  the  will  to 
be  turned  into  money,  for  distribution,  it  must  be  taken  as  personal 
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estate,  and  for  this  reason,  we  conceive  that  the  fund  is  goods  and 
chattels,  within  the  true  intent  and  meaning  of  the  bond. 

As  this  cause  goes  down  for  another  trial,  it  may  be  proper  to 
add  that  the  defendants  are  only  liable  to  the  amount  of  the  bond. 
In  all  cases,  to  secure  the  performance  of  collateral  acts,  as  in 
sheriffs'  bonds,  and  in  this  case  and  all  cases  of  a  like  nature,  the 
sureties  may  be  discharged  on  payment  of  the  amount  stipulated 
in  the  bond.  It  is  unlike  Boyd  v.  Boyd,  (1  Watts  369),  which  was 
a  bond  for  payment  of  money ;  where  it  was  ruled  that  even  as 
against  a  surety,  interest  beyond  the  penalty  may  be  recovered  in 
a  court  of  law  in  the  shape  of  damages.  It  is  recovered  as  interest ; 
but  in  no  other  way,  and  for  no  other  cause,  can  you  subject  a 
surety  beyond  the  contract.  The  bond  shows  the  extent  of  his 
liability ;  and  no  person  ever  supposed,  that  on  becoming  bail  he 
subjected  himself  to  an  indefinite  amount,  if  the  principal  failed  in 
the  performance  of  his  engagement.  It  would  put  an  end  to 
suretyship,  if  such  was  held  to  be  law,  as  no  rational  man  would 
be  willing  to  subject  himself  to  so  great  a  hazard. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Baker  against  M'Dowell. 

B.,  seised  in  fee  of  a  tract  of  land,  subject  to  an  outstanding  title  to  one-half  of 
all  iron  ore  found  on  the  premises,  conveyed  the  same  to  H.,  in  fee,  "  excepting 
and  reserving  to  the  said  B.,  his  heirs  and  assigns,  the  one-half  of  all  iron  ore  found 
on  the  premises."  Held,  to  be  a  reservation  to  the  grantor  himself  of  that  half  of 
the  ore  which  was  vested  in  him,  and  not  a  mere  notice  or  reservation  of  the  other 
half  which  was  outstanding. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

Samuel  M'Dowell  against  Elias  Baker  and  Roland  Diller. 
This  was  an  action  of  trover  and  conversion,  to  recover  the  price 
of  the  one-half  of  291  tons  of  iron  ore. 

Andrew  Henderson  being  seised  of  a  tract  of  land,  conveyed 
the  same  in  fee  to  Thomas  Blair,  with  the  following  reservation : 
"  Excepting  and  reserving  thereout  to  Andrew  Henderson,  his 
heirs  and  assigns,  for  ever,  the  one-half  of  all  iron  ore  found,  and 
to  be  found,  in  and  upon  the  said  premises;  together  with  the  right 
and  privilege  to  enter  in  and  upon  the  said  premises,  and  every 
part  thereof,  to  dig,  raise,  search  for,  and  carry  away  with  such 
teams  as  Andrew  Henderson  may  choose ;  doing,  nevertheless,  as 
little  damage,  and  creating  as  little  inconvenience  to  Thomas  Blair, 
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his    heirs   and   assigns,   as    possible,   in  executing   this   reserved 
right." 

After  the  death  of  Thomas  Blair,  his  heirs  at  law  conveyed  the 
same  tract  of  land  to  Patrick  Hamilton,  "  together  with  all  and 
singular  the  rights,  liberties,  privileges,  immunities,  hereditaments, 
and  appurtenances  whatsoever  to  the  same  belonging,  or  in  any- 
wise appertaining,  and  the  reversions,  rents,  issues,  and  profits 
thereof,  and  all  the  estate,  right,  title,  and  interest,  either  at  law 
or  in  equity,  of  them,  the  said  John  Blair  and  Barbara  his  wife, 
Ruth  Moore,  Alexander  Blair,  and  George  Buchanan  and  Catha- 
rine his  wife,  of,  in,  to  and  out  of  the  same ;  to  have  and  to  hold 
all  and  singular  the  hereby  granted  premises,  with  the  appurte- 
nances, unto  the  said  Patrick  Hamilton,  his  heirs  and  assigns,  to 
his  and  their  own  proper  use,  benefit,  and  behoof,  for  ever; 
excepting  and  reserving  thereout  to  the  said  John  Blair  and 
Barbara,  his  wife,  Ruth  Moore,  Alexander  Blair,  and  George 
Buchanan  and  Catharine  his  wife,  their  heirs  and  assigns  for 
ever,  the  one-half  of  all  iron  ore  found,  or  to  be  found,  in  or  upon 
the  premises;  together  with  the  right  and  privilege  to  enter  in 
and  upon  the  premises,  and  every  part  thereof,  to  dig,  raise,  and 
search  for,  and  carry  away  the  same  with  such  teams  as  they  may 
choose;  doing,  nevertheless,  as  little  damage,  and  creating  as  little 
inconvenience  as  possible,  to  the  said  Patrick  Hamilton,  his  heirs 
and  assigns,  in  exercising  this  reserved  right." 

The  defendants  having  the  title  of  Andrew  Henderson  to  one- 
half  of  the  ore,  entered  upon  the  land  and  dug  and  carried  away 
the  291  tons  in  controversy.  The  plaintiff  who  claimed  under 
Patrick  Hamilton,  sought  to  recover  the  price  of  one-half  of  the 
ore  taken  away  by  the  defendants.  The  question  arose  upon  the 
construction  of  the  deed  of  the  heirs  of  Thomas  Blair  to  Patrick 
Hamilton.  The  plaintiff  contended  that  the  reservation  contained 
in  it  had  relation  to  that  half  of  the  title  to  the  iron  ore  which  was 
reserved  to  and  vested  in  Andrew  Henderson,  and  was  to  be  con- 
strued as  a  notice  to  the  grantees  of  that  outstanding  title.  The 
defendants,  who  claimed  title  under  Andrew  Henderson,  contended 
that  Patrick  Hamilton  took  the  land  subject  to  the  reservation  of 
the  title  to  that  half  of  the  iron  ore  which  was  vested  in  the  grant- 
ors, and  therefore  the  plaintiff  had  no  right  to  any  part  of  the  ore. 

The  court  below  was  of  opinion  with  the  plaintiff,  that  it  was 
not  the  intention  of  the  heirs  of  Thomas  Blair  to  reserve  to  them- 
selves the  right  to  one-half  of  the  ore,  but  to  reserve  that  half 
which  was  outstanding  in  Andrew  Henderson,  and  vest  the  land 
and  the  other  half  in  the  grantees.  The  same  question  was  argued 
here  by 

Miles  and  Blanchard,  for  plaintiffs  in  error. 
Bell,  for  defendants  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  deed  which  gives  rise  to  the  question  is  a 
conveyance  of  the  land,  together  with  "  the  rights,  liberties,  privi- 
leges, immunities,  hereditaments,  and  appurtenances ;"  and  the 
"  reversions,  rents,  issues,  and  profits,  thereof;  and  all  the  estate, 
right,  title  and  interest"  of  the  grantors :  whence  the  Judge  who 
tried  the  cause  seems  to  have  thought  that  it  was  necessary  for 
them,  in  order  to  save  themselves  from  being  implicated  in  a 
breach  of  their  warranty,  to  restrain  the  general  terms  of  the 
grant  by  repeating,  in  the  habendum,  the  reservation  which  Hen- 
derson had  made  in  his  deed  to  Blair,  their  ancestor.  Now,  in  the 
first  place,  there  is  nothing  in  this  deed  of  Blair's  heirs,  which 
would  purport,  without  such  a  repetition,  to  pass  the  ore  further 
than  they  had  power  to  pass  it.  Henderson's  reservation  of  a 
moiety  of  it,  operated  by  excepting  it  from  the  rest  of  the  thing 
granted ;  and  his  part  of  it,  being  parcel  of  the  soil,  was  not  one 
of  the  things  particularly  enumerated  as  subjects  of  the  grant. 
By  their  conveyance  of  the  land,  the  heirs  of  Blair  did  not  profess 
to  pass  more  than  their  estate  in  it ;  and  the  usual  flourish  about 
those  incorporeal  rights  which  are  incidental  to  the  ownership, 
did  not  purport  to  pass  the  ore  which  was  a  different  corpus  from 
anything  mentioned  in  it.  Again :  had  the  grantors  pretended  to 
pass  the  land  discharged  of  Henderson's  reservation,  they  would 
not  have  broken  their  warranty,  which,  being  a  special  one, 
extended  no  further  than  to  encumbrances  created  or  suffered  by 
themselves.  But  Henderson's  reservation,  operating  as  it  did  by 
way  of  exception,  was  not  an  encumbrance  of  any  sort ;  and  if  it 
were,  it  was  not  created  by  the  grantors.  Lying  within  the  know- 
ledge of  the  grantee  when  he  purchased,  it  would  not  even  be  a 
defence,  on  the  ground  of  failure  of  consideration,  to  an  action  for 
the  purchase  money.  The  reservation  of  Blair's  heirs,  therefore, 
was  unnecessary  to  secure  anything  but  their  own  moiety  of  the 
ore  —  certainly  not  to  apprise  their  grantee  of  the  existence  of 
Henderson's  reservation ;  of  which,  lying  as  it  did  in  the  channel 
of  the  title  he  was  purchasing,  he  was  bound  to  take  notice.  It 
is  possible  they  may  have  been  so  far  mistaken  in  their  judgment 
of  the  law,  as  to  think  otherwise ;  but,  in  that  case,  why  declare 
the  reservation  to  be,  not  for  Henderson,  but  for  themselves.  If 
the  purpose  was  to  show  conclusively  that  his  part  of  the  ore  was 
not  pretended  to  be  conveyed,  the  obvious  way  to  effect  it  was  to 
convey  the  land  expressly  subject  to  his  interest  in  it.  A  clause 
t6  that  effect  would  have  evinced  an  intent  not  to  be  mistaken ; 
but  that  this  reservation  was  introduced  to  except  what  did  not 
belong  to  the  grantors,  is  altogether  improbable.  Why  reserve 
what  they  had  not  power  to  pass  ?  Were  we  at  liberty  to  weigh 
probabilities,  we  would  have  more  reason  to  think  they  actually 
intended  to  reserve  the  moiety  of  the  ore  for  their  own  use,  than 
that  they  intended  to  guard  themselves  from  future  difficulty  in 
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regard  to  the  prior  reservation.  But  though  a  deed  is  to  be  inter- 
preted so  as  to  accord,  as  nearly  as  may  be,  with  the  apparent 
design  of  the  parties,  we  are  not  to  be  governed  by  conjecture  in 
regard  to  the  actual  state  of  it.  We  are  furnished  with  guides  to 
greater  certainty  of  result,  and  with  at  least  an  equal  chance  to 
reach  the  actual  meaning.  The  law  presumes  that  every  man 
intends  the  legal  consequences  of  his  words ;  and  hence  it  is  that 
no  allowance  is  made  in  the  construction  of  deeds  for  unskilfulness 
in  the  use  of  language.  Even  the  words  of  a  will,  in  respect  to 
which  the  rigour  of  the  principle  is  somewhat  abated,  are  under- 
stood in  their  legal  sense,  where  an  intent  to  use  them  in  a  differ- 
ent one  is  not  apparent  from  the  context.  We  are  bound  to 
assume,  then,  that  these  grantors  knew  the  legal  effect  of  their 
words,  as  well  as  the  rules  by  which  they  were  to  be  construed ; 
one  of  which  is,  every  part  of  a  deed  must  be  allowed  to  operate 
where  it  may,  and  every  word  to  take  effect.  Now  by  referring 
this  reservation  to  Henderson's  moiety,  we  would  deprive  it  of  its 
power,  for  his  reservation  had  left  nothing  remaining  but  the  other 
moiety  to  be  the  subject  of  future  exception ;  but  by  referring  it 
to  that  other  moiety,  we  put  all  the  parts  of  the  instrument  in 
harmonious  action.  Its  legal  effect,  therefore,  is  to  except  from 
the  grant  that  which  was  susceptible  of  exception — the  part  of  the 
ore  which  was  the  property  of  the  grantors. 

Judgment  reversed. 


Hale  against  Fenn. 

In  an  action  of  debt  upon  a  note  in  which  the  defendant  has  pleaded  "  payment, 
with  leave  to  give  the  special  matter  in  evidence,"  the  plaintiff  may  require  notice 
of  the  special  matter  which  the  defendant  intends  to  give  in  evidence ;  and  that 
notice  must  specify  the  particular  matters  relied  upon :  it  is  not  sufficient  that  it 
states  that  "  the  note  was  obtained  from  the  defendant  without  legal  or  sufficient 
consideration,  and  by  undue  means,  and  that  the  defendant  is  not  liable  to  pay  the 
same."  It  must  specify  how  it  was  obtained,  and  what  are  the  particular  matters 
to  be  proved. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  debt  upon  a  negotiable  note,  by  Benezer 
Hale,  endorsee  of  John  Snyder,  against  Theophilus  Fenn. 

The  defendant  pleaded  payment  with  leave,  &c.  and  the  plain- 
tiff gave  him  notice  to  furnish  the  special  matter  which  he  intended 
to  give  in  evidence.  In  answer  to  which  the  defendant  gave  this 
notice : 

ra.  — 46  2p 
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"  You  are  hereby  notified,  that  on  the  trial  of  this  cause,  the 
above  defendant  will  insist  on  and  give  in  evidence,  that  the  sup- 
posed promissory  note,  mentioned  in  the  declaration  in  this  cause, 
was  obtained  from  the  said  defendant  without  legal  or  sufficient 
consideration,  and  by  undue  means,  and  that  the  said  defendant 
is  not  liable  to  pay  the  same." 

Upon  this  notice  the  defendant  offered  to  prove  that  the  conside- 
ration of  the  note  was  several  tracts  of  land,  which  Snyder  agreed 
to  convey  to  the  defendant ;  that  he  had  no  title  for  the  land,  and 
that  the  present  plaintiff  took  the  note  with  notice  of  this. 

The  plaintiff  objected  to  this  evidence  on  the  ground  that  he 
had  received  no  notice  that  such  evidence  would  be  given.  The 
court,  deeming  the  notice  sufficient,  overruled  the  objection,  and 
the  evidence  was  given. 

Verdict  and  judgment  for  defendant. 

Roberts  and  M'Cormick  argued  that  the  notice  of  special  matter 
furnished  did  not  contain  any  information  of  the  matters  offered 
and  given  in  evidence,  and  therefore  the  evidence  should  have  been 
rejected.  3  Watts  26  ;  5  Johns.  Ch.  79. 

Adams  and  M'Clure,  contra.  The  court  below  are  the  proper 
judges  of  their  own  rules ;  and  they  deemed  the  notice,  under  our 
practice,  sufficient.  14  Serg.  fy  Rawle  176  ;  7  Watts  65  ;  3  Binn. 
417.  Besides,  the  objection  to  the  evidence  was  merely  technical ; 
for  the  plaintiff  was  as  well  aware  of  the  consideration  of  the  note 
as  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  This  was  an  action  on  a  promissory  note  in  the 
usual  form,  by  which  Theophilus  Fenn  promised  to  pay  John 
Snyder,  or  order,  $480,  six  months  after  date,  for  value  received, 
without  defalcation ;  dated  3d  of  December  1838,  and  endorsed 
"John  Snyder — Benezer  Hale."  The  note  was  regularly  pro- 
tested, at  the  instance  of  the  Harrisburg  Bank. 

The  cause  was  regularly  at  issue ;  and  on  the  3d  of  August 
1840,  the  counsel  of  plaintiff,  in  writing,  demanded  a  written 
statement  of  the  special  matter  intended  to  be  given  in  evidence, 
(under  the  plea  of  payment,  with  leave  to  give  special  matter  in 
evidence,)  as  a  defence  on  the  trial  of  the  cause ;  and  he  received 
the  following: 

"  Sir, — You  are  hereby  notified  that  on  the  trial  of  this  cause, 
the  above  defendant  will  insist  on,  and  give  in  evidence,  that  the 
supposed  promissory  note  mentioned  in  the  declaration  in  this 
cause,  was  obtained  from  the  defendant  without  legal  or  sufficient 
consideration,  and  by  undue  means ;  and  that  the  said  defendant 
is  not  liable  to  pay  the  same.  And  you  are  further  notified,  and 
required  to  prove  the  consideration  given  by  the  said  John  Sny- 
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der,  and  every  other  party,  for  the  said  promissory  note ;  and 
when  such  consideration  was  given  and  paid ;  and  in  what  man- 
ner, and  the  person,  or  persons,  by  and  from  whom  the  said  pro- 
missory note  was  obtained  by  the  said  Hale,  or  any  other  person; 
and  the  time  when  the  said  Hale  became  the  owner  thereof,  and  all 
other  circumstances  connected  with,  or  arising  out  of  the  giving, 
or  receiving,  or  endorsing  the  said  note." 

After  the  signature  of  Fenn,  and  the  endorsement  of  Snyder, 
had  been  proved,  the  defendant  offered  as  follows : 

"  That  on  the  llth  of  January  1841,  he  had  a  notice  served  on 
B.  Hale,  the  plaintiff,  requiring  him  to  prove  the  consideration  he 
gave  to  John  Snyder  for  the  note  given  in  evidence ;  and  further, 
that  on  the  31st  of  July  1838,  John  Snyder,  by  his  agreement, 
under  seal,  sold  the  defendant  the  one-half  of  three  tracts  of  land 
in  Schuylkill  county,  for  the  sum  of  $1035,  and  covenanted  for  a 
title  in  fee  simple  for  the  said  one-half  of  said  three  tracts  of  land ; 
and  if  the  title  to  the  said  land  fails,  he,  the  said  John  Snyder, 
would  return  the  money.  That  Benezer  Hale  was  present  at  the 
making  of  said  agreement,  and  agreed  to  guarantee  the  perform- 
ance of  the  covenant  and  condition  on  the  part  of  John  Snyder, 
and  gave  to  the  said  defendant  assurances  of  the  solvency  and 
honesty  of  John  Snyder.  That  after  the  making  of  said  agree- 
ment, defendant  paid  John  Snyder  $500.  That  some  time  after- 
wards, B.  Hale,  with  the  patents  to  one  John  Fidler,  for  the  said 
three  tracts  of  land,  and  conveyances  endorsed  on  them  by  Fidler 
to  John  Snyder,  and  the  deed  of  John  Snyder  and  Hannah  his 
wife,  dated  the  18th  of  August  1838,  to  the  defendant  for  the  one- 
half  of  said  three  tracts  of  land,  called  on  the  defendant  and  ten- 
dered him  the  said  deeds,  and  demanded  his  note  for  the  balance, 
which  defendant  refused  to  give,  as  he  was  not  perfectly  satisfied 
as  to  the  location  and  title  to  said  land.  That  on  the  5th  of 
December  1838,  John  Snyder  gave  a  further  agreement  to  the 
said  defendant,  as  to  the  location  of  said  lands,  and  the  said  note 
was  given  by  defendant,  in  consideration  of  the  aforesaid  land,  on 
said  5th  day  of  December  1838.  And  defendant  will  further  give 
in  evidence,  that  John  Snyder  had  no  title  to  said  land,  and  that 
it  was  not  located  as  he  had  stipulated  to  defendant,  and  that  John 
Snyder  was  then  and  still  is  insolvent,  and  that  B.  Hale  well  knew 
all  the  before  stated  facts.  And  defendant  will  further  give  in 
evidence,  that  having  ascertained  that  he  had  no  title  to  said 
land,  he  offered  a  deed  reconveying  said  land  to  John  Snyder,  on 
the  28th  of  February  1840." 

The  court  permitted  the  evidence  to  be  given;  and,  as  stated  in 
the  offer,  was  proved  minutely,  and  some  more. 

The  plaintiff  brought  this  writ  of  error,  and  says  if  the  notice 
of  special  matter  had  informed  him  of  the  defence  offered  and 
proved,  he  would  have  met  and  explained  or  rebutted  the  defend- 
ant's testimony.  In  some  judicial  districts,  the  rules  of  court  do 
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not  require  the  defendant  to  give  notice  of  the  matter  intended  to 
be  proved  under  the  plea  of  payment,  with  leave  to  give,  &c.  &c.; 
in  other  counties,  by  the  rules,  it  is  to  be  given  in  writing  a  cer- 
tain length  of  time  before  the  trial,  or  nothing  but  direct  payment 
can  be  proved.  In  this  case,  demand  was  made,  and  what  pur- 
ported to  be  notice  of  what  defendant  intended  to  prove  was 
given.  It  has  been  settled  by  reported  cases  for  half  a  century, 
that  under  this  plea  and  a  proper  notice,  a  defendant  may  at  the 
trial  prove  anything  which  will  show  that,  in  equity  or  in  law,  he 
is  not  bound  to  pay  the  money  demanded ;  and  it  is  not  denied 
that,  in  this  case,  if  the  notice  given  before  the  trial  had  been  as 
full  as  the  written  statement  of  what  was  intended  to  be  proved, 
made  at  the  trial  when  witnesses  were  called,  it  was  all  admissible; 
but  it  is  objected  that  the  written  notice,  that  the  said  note  "  was 
obtained  without  legal  or  sufficient  consideration,  and  by  undue 
means,  and  that  the  defendant  was  not  liable  to  pay  the  same," 
contained  nothing  to  point  the  plaintiff's  attention  to  what  was 
afterwards  proved ;  and  certainly  it  did  not.  It  comes  instead  of 
a  special  plea.  It  has  been  decided  that  it  need  not  be  so  formal, 
nor  so  precise  as  to  dates  and  sums,  as  a  special  plea ;  but  it  must 
point  out  the  facts  or  circumstances  on  which  the  defence  is 
intended  to  be  rested.  "Without  legal  and  sufficient  consideration, 
and  by  undue  means,"  would  apply  as  much  to  a  note  given  on 
an  election  bet,  or  any  other  illegal  transaction,  as  to  the  sale  of 
land  to  which  the  seller  had  no  title.  We  are  of  opinion  the 
notice  of  special  matter  was  defective.  If  this  could  be  supported, 
it  would  lead  to  permitting  a  defendant  to  deceive  a  plaintiff  by 
inducing  him  to  prepare  to  meet  one  defence,  when  he  intended  to 
rely  on  a  totally  different  matter. 

It  is  not  necessary  to  go  into  the  evidence  and  law  arising  from 
it,  as  it  appears  in  the  case  as  before  us.  The  plaintiff  alleges  he 
can  make  out  a  very  different  case ;  that  he  can  explain  and  repel 
the  testimony  given  by  defendant.  If  he  can  do  so,  it  will  be  a 
different  case  from  this ;  and  therefore  this  case,  as  it  is  before  us, 
can  have  no  application  to  it.  The  reversal  is  on  the  ground  of 
the  total  deficiency  of  the  statement  of  special  matter  contained 
in  the  paper  given  to  plaintiff's  counsel,  in  answer  to  his  written 
demand.  It  is  possible,  perhaps  probable,  that  at  the  time  it  was 
written,  the  defendant  was  not  aware  that  he  would  be  able  to 
prove  all  that  he  did  prove  at  the  trial.  In  such  case,  he  ought 
to  have  given  another  and  more  full  statement,  pointing  out  the 
matters  which  he  intended  to  prove,  and  on  which  he  meant  to 
rely. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Leebrick  against  Lyter. 

sin 

If  parties  to  a  contract  for  the  delivery  of  materials,  specify  by  whom  the  mea- 
surement of  them  shall  be  made,  such  measurement,  if  it  can  be  obtained,  must  be 
resorted  to  as  the  evidence  to  govern  the  parties ;  it  is  error  to  refer  it  to  a  jury 
to  ascertain  the  quantity  of  materials  delivered  from  all  the  evidence  given  on 
the  subject. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Joseph  Lyter,  for  the  use  of  Shammo  &  Finney,  against  John 
P.  Leebrick. 

This  was  an  action  of  debt,  to  recover  the  price  of  a  quantity 
of  stone  furnished  under  the  following  contract : 

"Memorandum  of  agreement  as  follows: — Joseph  Lyter,  of 
Halifax,  hereby  contracts  and  agrees  to  deliver  to  John  P.  Lee- 
brick, on  the  bank  of  the  river  opposite  section  12  of  the  Wisco- 
nisco  canal,  wherever  directed  by  said  Leebrick,  a  quantity  of 
stone  amounting  to  at  least  1000  perches,  to  be  measured  in  the 
watt  by  the  engineer  of  said  canal.  The  stone  to  be  taken  out  of 
the  flat  by  said  Leebrick,  as  soon  as  convenient  after  being  brought, 
and  while  another  load  is  being  brought.  The  stone  to  be  of  such 
quality  as  may  be  used  in  the  wall  on  said  section  by  said  Lee- 
brick. The  said  Leebrick  hereby  agrees  to  pay  to  said  Lyter  for 
said  stone,  at  the  rate  of  50  cents  per  perch,  as  the  same  may 
be  measured  as  aforesaid,  as  soon  after  the  estimates  are  paid 
to  said  Leebrick,  as  he  may  call  for  said  pay.  If  no  appropria- 
tion be  made  for  the  continuation  of  said  canal,  this  contract  to 
cease  to  be  binding  after  notice  given  by  said  Leebrick  to  said 
Lyter." 

The  plaintiff  offered  to  prove  by  Simon  Sallada,  who  was  a 
superintendent,  in  the  employ  of  the  State,  that  he  had  measured 
the  stone  delivered  under  the  contract,  and  that  there  were  1095 
perches.  The  defendant  objected  to  the  evidence,  on  the  ground 
that  he  was  not  the  person  appointed  by  the  contract  to  make 
the  measurement;  and  that  a  measurement  had  been  made  by 
the  engineer.  But  the  court  overruled  the  objection,  and  sealed 
a  bill  of  exception. 

The  defendant  called  Stafford  L.  Wager,  who  testified  that  he 
was  engineer  in  the  employment  of  the  State,  whose  business  it 
was  to  take  measurements  on  this  and  other  sections  of  the  canal, 
subject  to  the  inspection  of  the  principal  engineer ;  that  he  had 
measured  the  stone  delivered  in  pursuance  of  this  contract  in  the 
presence  of  the  parties,  and  found  them  to  contain  646  perches. 
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He  also  said  that  his  measurement  was  not  an  official  act,  but 
done  at  the  request  of  the  parties. 

On  this  subject  the  court  thus  instructed  the  jury : 
"  The  only  question  of  law  arising  in  the  cause,  is  upon  the  con- 
struction of  the  article  of  agreement.  The  measurement  of  the 
stone  by  the  contract  was  to  be  made  by  the  engineer  upon  the 
line  of  canal.  But  no  measurement  was  made  by  the  person 
designated  in  the  contract.  The  stone  was  measured  by  Wager, 
who  acted  as  sub-engineer ;  but  he  testifies  to  you  that  it  was  not 
an  official  act,  that  he  did  not  make  it  under  the  direction  of  the 
principal  engineer,  or  by  his  authority,  but  at  the  request  of  the 
parties,  or  of  the  plaintiff.  It  seems  that  Mr  Sallada,  who  was 
acquainted  with  engineering,  or  by  profession  an  engineer,  also 
made  a  measurement  of  the  stone.  Neither  of  these  persons  was 
the  individual  designated  in  the  contract,  to  do  the  work,  and  the 
measurement  of  neither  is  binding  upon  the  rights  of  the  parties, 
but  it  is  all  open  for  the  decision  of  the  jury  under  the  evidence. 
Either  party  could  have  had  the  engineer  measure  the  stone,  who 
had  the  charge  of  the  line  of  canal ;  as  he  has  not  done  it,  the  jury 
must  determine  from  the  proof  before  us  how  many  perches  of 
stone  were  delivered  by  Lyter  to  the  defendant  on  the  contract. 
For  them  the  plaintiff  is  entitled  to  recover  50  cents  per  perch,  if 
not  already  paid  for,  provided  the  defendant  has  received  his  pay 
from  the  State,  although  the  principal  engineer  has  not  made  the 
measurement  of  the  stone :  the  amount  of  stone  delivered  you  may 
decide  from  the  evidence  before  us.  You  will  first  inquire  what 
amount  of  stone  was  delivered." 

Fisher,  for  plaintiff  in  error,  argued  that  parties  had  a  right  not 
only  to  provide  by  their  contract  for  the  delivery  of  the  materials, 
but  for  the  evidence  by  which  the  performance  of  that  contract 
was  to  be  ascertained.  1  Serg.  4*  Rawle  305.  The  court,  there- 
fore, erred  in  submitting  this  as  an  open  question  of  fact  to  be 
determined  by  other  evidence  than  that  which  the  parties  stipu- 
lated for  their  government. 

Herman  Jllricks,  for  the  defendant  in  error,  argued,  that  inas- 
much as  no  measurement  had  ever  been  made  by  the  person  spe- 
cified in  the  contract,  it  was  no  reason  why  the  court  should  not 
entertain  jurisdiction  to  ascertain  the  fact  by  the  best  evidence  in 
their  power.  Wager  was  but  a  sub-engineer,  and  made  his  mea- 
surements subject  to  the  inspection  of  the  principal. 

PER  CTJRIAM. — There  is  error  only  in  the  charge.  By  the  terms 
of  the  contract,  the  quantity  of  stone  delivered  was  to  be  ascer- 
tained by  "  the  engineer  of  said  canal."  But  there  were  three ;  a 
principal  engineer,  a  principal  assistant,  and  a  sub-assistant.  So 
that  we  have  the  common  case  of  a  latent  ambiguity,  and  it  was 
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for  the  jury  to  determine  from  the  evidence  which  of  them  was 
meant.  Perhaps,  as  the  business  of  official  measurement  for  pay- 
ment of  the  estimates  was  within  the  province  of  the  sub-assistant, 
the  parties  had  him  in  view,  being  content  to  commit  the  mea- 
surement, in  their  private  matter,  to  him  who  was  intrusted  with 
its  measurement  by  the  government.  Still,  that  is  no  more  than 
a  consideration  for  a  jury.  It  is  very  certain,  however,  that  Sal- 
lada  was  not  the  person  to  whom  the  measurement  was  referred ; 
for  he  was  not  the  engineer  in  any  sense  of  the  contract,  and  his 
work  could  be  resorted  to  only  in  case  the  work  of  the  person 
designated  in  the  contract  could  not  be  had.  If  the  latter  were 
dead,  or  unwilling  to  act,  evidence  aliunde  might  be  received  to 
prevent  a  failure  of  justice.  But  that  might  or  might  not  be  the 
case  here ;  and  the  cause  ought  to  have  been  put  with  that  instruc- 
tion to  the  jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Ruling  against  The  Overseers. 

Overseers  of  the  poor  are  not  jointly  liable  for  money  collected  by  each  other 
in  their  official  capacity ;  but  if  they  be  charged  jointly  by  the  auditors  with  a 
balance,  and  they  acquiesce  in  that  settlement,  they  both  become  liable  to  an 
action  for  the  whole  amount  of  the  balance  so  found  to  be  in  their  hands. 

ERROR  to  the  Common  Pleas  of  MiJ/lin  county. 

The  overseers  of  the  poor  of  the  borough  of  Lewistown  against 
David  W.  Ruling,  Esq.  The  parties  agreed  to  the  following  facts, 
to  be  considered  in  the  nature  of  a  special  verdict : 

The  defendant,  and  one  Elias  W.  Kulp,  were  overseers  of  the 
poor  of  the  borough  of  Lewistown  for  the  year  1832.  On  the 
21st  of  March  1835,  the  auditors  for  the  year  1834  settled  their 
account,  and  charged  them  with  the  amount  of  their  duplicate, 
viz: 

Amount  of  Mr  Ruling's  duplicate  $419.23 

Amount  of  Mr  Kulp's  duplicate 243.69 

$662.92 

They  gave  them  credit  jointly  for  the  sum  of  $564.39^,  and  cer- 
tified a  balance  due  from  them  to  the  borough  of  $98.53.  Of  this 
credit  $564.39^,  there  were  allowed  them  jointly  for  exonerations 
the  sum  of  838.18,  and  for  collection  and  services,  jointly  the  sum 
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of  $40.  The  balance,  viz.,  $486.21,  was  paid  by  Huling  alone  for 
the  care,  keeping,  &c.,  of  paupers.  Kulp  did  not  pay  any  part 
of  it.  Huling  was  appointed  overseer  by  the  court  in  the  place 
of  S.  S.  Jones,  on  the  16th  of  April  1832.  The  question  for  the 
opinion  of  the  court  was,  whether  or  not  Mr  Huling  was  liable 
to  pay  the  balance  of  $98.53,  (certified  by  the  auditors  to  be  due 
from  him  and  Mr  Kulp,)  with  interest  from  the  21st  of  March 
1835,  or  any  part  of  that  sum  to  the  plaintiff. 

The  court  below  (Woodward,  President)  was  of  opinion,  that 
upon  the  facts  as  stated,  the  plaintiff  was  entitled  to  recover,  and 
rendered  a  judgment  accordingly. 

Huling  referred  to  1  Doll.  311 ;  2  Penn.  Rep.  421 ;  2  Rawle  287 ; 
4  Rawle  148. 

Candor,  contra,  cited  Pamph.  Laws  of  1833-4,  p.  554,  sec.  90 ; 
8  Watts  125 ;  6  Watts  253 ;  7  Watts  67 ;  5  Watts  228. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  judgment,  in  this  case,  was  rendered  by  the 
court  below  against  the  plaintiff  in  error,  who  was  the  defendant 
there,  upon  a  statement  of  facts  agreed  on  by  the  parties  as  a 
special  verdict.  It  is  very  possible  that  he  will  have  to  pay  under 
it  what  he  was  not  originally  bound  or  liable  to  pay.  For,  if  it 
be  that  his  colleague  actually  collected  and  received  the  money 
for  which  judgment  has  been  rendered  against  him,  I  am  far  from 
thinking  that  he  could  have  been  made  liable  for  it,  if  he  had 
shown  that  fact  to  the  auditors  who  settled  and  stated  the  account, 
or  to  the  court,  upon  an  appeal  taken  in  due  time.  It  would  cer- 
tainly be  unreasonable,  as  well  as  unjust,  to  make  one  overseer 
responsible  for  moneys  collected  by  his  co-overseer ;  because, 
although  they  must  act  jointly,  and  concur  in  assessing  the  taxes, 
to  be  collected  afterwards  by  them,  yet  either  may  collect  and 
receive  the  taxes,  after  they  are  jointly  assessed  by  them,  and 
give  sufficient  acquittances,  upon  the  receipt  thereof,  without  the 
presence  or  the  authority  of  the  other.  One  has  full  power  to 
receive  without  the  consent  of  the  other,  and  why  should  the  lat- 
ter, this  being  the  case,  be  held  responsible  for  what  his  colleague 
has  so  collected  ?  Although  they  may  be  said  to  be  partners  in 
the  same  office,  yet  they  are  not  to  be  considered  as  being  made 
so  with  their  own  consent.  It  is  true  that  either  or  both  may 
refuse  to  accept  the  office,  when  elected  or  appointed  to  it ;  but 
neither  is  at  liberty  to  choose  his  colleague  or  partner  in  the  office. 
In  this  respect,  when  one  is  elected  or  appointed  to  it,  he  must 
take  such  person  for  his  partner  as  the  electors  of  the  township, 
borough,  district,  or  the  court,  shall  think  proper  to  select;  he  has 
no  choice  in  the  matter.  He  may  therefore  have  a  person  for  his 
colleague  in  whom  he  has  no  confidence,  and  is  altogether  unwill- 
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ing  to  trust.  And,  if  it  happens  that  his  colleague,  after  having 
collected  any  portion  of  the  taxes  assessed,  embezzles  the  same, 
and  absconds  or  becomes  unable  to  pay,  the  fault  cannot  be  said 
to  lie  at  his  door,  but  must  be  imputed  to  those  who  appointed  his 
colleague  to  the  office.  It  would  be  against  every  principle  of 
law,  as  well  as  natural  justice,  to  make  one  man  responsible  for 
the  conduct  of  another,  over  whom  he  had  no  control,  and  to 
whom  he  had  not  trusted  or  confided  anything.  But  by  the  case 
stated,  upon  which  the  court  below  rendered  judgment  against  the 
plaintiff  in  error,  it  does  not  appear  that  his  colleague  ever  col- 
lected or  received  any  portion  of  the  taxes  assessed ;  and  if  he 
neglected  to  collect,  the  plaintiff  in  error  would  undoubtedly  be 
answerable  for  such  neglect,  unless  he  had  shown  that  it  was  im- 
practicable for  him  to  collect  them.  We  must  take  it  that  the 
taxes  were  duly  and  properly  assessed — that  is,  by  the  plaintiff  in 
error  and  his  colleague  jointly ;  so  that  the  circumstance  of  their 
making  out  separate  duplicates,  and  each  taking  a  certain  section 
of  the  borough,  in  order  to  collect  the  taxes  assessed  upon  those 
residing  within  such  section,  would  not  tend  to  relieve  the  plain- 
tiff in  error  from  any  responsibility  that  he  otherwise  would  be 
under  in  regard  to  the  collection  of  the  whole  amount  of  taxes 
assessed.  If  it  could  have  any  effect  at  all,  it  would,  perhaps,  be 
rather  to  increase  than  diminish  his  liability,  though  I  do  not  know 
that  it  ought  to  have  any  effect  either  in  the  one  way  or  the  other. 
The  plaintiff  in  error,  also,  appears  to  have  acquiesced  in  the  set- 
tlement and  statement  made  by  the  auditors  of  the  township, 
wherein  he  was  charged  with  the  sum  of  money,  as  a  balance  due 
by  him  and  his  colleague  jointly,  for  which  the  judgment  has  been 
rendered  against  him.  I  say  this,  because  if  he  had  not  reason  to 
acquiesce  in  their  decision,  he  ought  to  have  appealed  within  the 
proper  time  to  court.  But  it  is  objected  that  the  auditors,  for  the 
year  1835,  had  no  power  to  settle  his  account;  that  it  could  only 
have  been  done  legally  by  the  auditors  of  the  preceding  year. 
This,  however,  has  not  been  made  out  clearly.  As  the  case  was 
presented  to  the  court  below,  we  think  it  was  right  in  giving  judg- 
ment for  the  plaintiffs. 

Judgment  affirmed. 
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Montgomery  against  M'Elroy. 

To  make  a  legacy  a  charge  upon  land  devised,  it  is  necessary  that  it  should  be 
declared  to  be  so  by  express  words,  or  that  it  may  be  inferred  from  the  whole  will 
that  such  was  the  intention  of  the  testator.  "  I  give  and  devise  to  my  daughter 
S,  one-third  part  of  my  plantation ;  but  in  case  she  should  have  no  heir  of  her  body 
at  my  decease,  then  her  share  of  my  plantation  shall  go  to  her  sisters,  they  paying 
her  in  lieu  thereof  the  sum  of  $800,  to  be  paid  between  them  equally."  Held, 
that  upon  the  happening  of  the  contingency,  the  legacy  of  $800  was  not  a  charge 
upon  the  land. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Cumberland 
county. 

This  proceeding  originated  upon  the  petition  of  Alexander  M'El- 
roy, assignee  of  Thomas  Cook  and  Sarah  his  wife,  to  the  Orphans' 
Court,  to  compel  the  payment  of  a  legacy  to  the  said  Sarah,  given 
to  her  by  the  will  of  Alexander  Scroggs,  deceased,  and  alleged  by 
the  petitioner  to  be  charged  upon  the  lands  of  James  Montgomery 
and  David  Brandt,  the  appellees.  That  part  of  the  will  of  Alex- 
ander Scroggs,  deceased,  which  is  material  to  the  subject,  was  as 
follows. 

The  testator,  after  devising  50  acres  off  the  south-west  end  of 
his  farm  to  his  widow,  proceeds  as  follows : — 

"  The  remainder  of  my  plantation  I  dispose  of  as  follows  :  I  give 
and  devise  unto  my  daughter,  Elizabeth  Montgomery,  one-third 
part ;  I  give  and  devise  unto  my  daughter,  Rachel  Grier,  one-third 
part ;  I  give  and  devise  unto  my  daughter,  Sarah  Cook,  one-third 
part ;  to  them,  their  heirs  and  assigns,  for  ever.  But  in  case  my 
daughter,  Sarah  Cook,  should  have  no  heir  of  her  own  body  at  my 
decease,  then  I  do  allow  and  it  is  my  will,  that  her  share  of  my 
plantation  shall  go  to  her  sisters,  Elizabeth  Montgomery  and 
Rachel  Grier,  them  paying  her  in  lieu  thereof  the  sum  of  $800,  to 
be  paid  between  them  equal — only  that  I  allow  Rachel  Grier  to 
pay  this  sum  of  8800,  the  amount  of  a  note  she  held  on  me,  more 
than  her  sister  Elizabeth  Montgomery  —  the  above-mentioned 
$800  to  be  paid  in  four  equal  payments  of  $200  each  payment ; 
each  payment  of  $200  to  be  made  every  eighteen  months,  and  the 
first  payment  to  be  made  one  year  after  my  decease.  It  is  my 
will,  that  if  my  daughter  Sarah  Cook  shall  live  longer  than  her 
husband  Thomas  Cook,  after  she  shall  have  received  the  amount 
of  the  above-mentioned  $800,  that  my  daughters,  Elizabeth  Mont- 
gomery and  Rachel  Grier,  shall  pay  her  annually  during  her  life, 
out  of  their  land,  the  sum  of  $30  equally  between  them,  being  $15 
each — the  first  payment  to  commence  one  year  after  the  decease 
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of  her  husband  Thomas  Cook.  I  will  unto  my  daughter  Elizabeth 
Montgomery,  one-half  of  my  kitchen  furniture.  It  is  my  will  that 
my  executors  shall  sell  the  remainder  of  my  personal  estate  that 
is  not  willed  away ;  and  if  any  money  remains  of  my  personal 
estate,  I  allow  it  to  be  divided  equally  between  my  daughters, 
Elizabeth  Montgomery,  Rachel  Grier,  and  Sarah  Cook.  It  is  my 
will  that  if  my  daughters,  or  any  of  them,  or  their  heirs  or  assigns, 
should  think  proper  to  raise  water-works  on  their  part  of  the  land, 
I  do  allow  them  the  privilege  of  butting  a  dam  against  the  west 
bank  of  the  Big  Spring,  and  my  wife's  part  of  the  land  shall  be 
subject  to  the  same.  It  is  my  will  that  my  daughters  that  get 
my  land  shall  allow  my  wife  Mary  a  sufficient  quantity  of  wheat, 
rye  and  corn,  and  meat,  to  do  her  the  first  season  after  my 
decease." 

This  being  a  proceeding  under  the  Act  of  February  1834,  the 
first  question  which  presented  itself  was,  whether  the  legacy  of 
$800  to  Sarah  Cook,  she  having  no  heir  of  her  body  at  the  death 
of  the  testator,  was  a  charge  upon  the  land  devised  to  her  two 
sisters,  or  any  part  of  it.  The  other  questions  which  arose  were 
not  decided  by  this  court,  because  the  decision  on  the  first  was 
fatal  to  the  petitioner's  recovery.  The  court  below  was  of  opinion 
that  the  legacy  was  a  charge  upon  the  land,  and  decreed  its  pay- 
ment. 

Biddle  and  Watts,  for  appellants,  argued  that  the  land  was  not 
charged  with  the  legacy,  and  cited  8  Watts  200 ;  6  Watts  238 ;  and 
therefore  the  petitioner  had  misconceived  his  remedy. 

Reed,  contra,  cited  1  Atk.  575 ;  3  Penn.  Rep.  533 ;  1  Rawle  386. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  and  most  material  question  in  this  case 
is,  whether  the  legacy  claimed  by  the  plaintiff  is  a  charge  upon 
the  land  devised;  for  if  it  be  not,  then  the  proceedings  in  the 
Orphans'  Court,  to  recover  it  by  a  sale  of  the  land,  under  the  Act 
of  February  1834,  were  irregular;  and  the  proper  remedy  was  by 
personal  actions  against  the  devisees.  To  make  a  legacy  a  charge 
upon  land,  it  is  necessary  that  it  should  be  declared  to  be  so  by 
express  words,  or  that  it  may  be  inferred  from  the  whole  will  that 
such  was  the  intention  of  the  testator.  This  rule  applies  as  well 
where  the  legacy  is  to  be  paid  by  the  devisees,  as  in  other  cases. 
In  Brandt's  Appeal,  (8  Watts  198),  the  land  was  first  given  abso- 
lutely to  sons.  In  a  subsequent  clause  the  testator  gave  legacies 
to  his  widow  and  daughters,  to  be  paid  by  his  sons  after  his  debts 
were  paid.  It  was  held,  that  if  the  sons  accepted  the  lands  devised, 
they  became  personally  liable  to  pay  the  legacies,  at  the  times 
and  in  the  payments  directed  by  the  will ;  but  they  were  not 
charged  on  the  lands.  Indeed,  if,  as  is  there  stated,  such  legacies 
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must  necessarily,  and  in  all  cases,  be  a  charge,  then  a  testator 
could  not  devise  his  lands  to  his  son,  and  direct  him  to  pay  a  sum 
of  money  to  another,  without  making  this  sum  a  mortgage  on  the 
land  devised.  See  also  Lobach's  Case,  (6  Watts  167).  As  the 
legacy  may  be,  in  some  instances,  both  a  charge  on  the  land,  and 
also  such  as  may  make  the  devisees  personally  liable ;  so  in  other 
cases,  it  may  be  one  of  these  and  not  the  other.  It  may  be  merely 
and  simply  a  charge  on  the  land,  which  alone  is  to  be  looked  to, 
and  involving  no  personal  responsibility  of  the  devisees  in  conse- 
quence of  taking  the  land  under  the  devise,  or  it  may  be  no  charge 
on  the  land,  but  a  legacy,  for  which  the  devisee  becomes  person- 
ally liable  by  the  acceptance  of  the  land  devised,  and  taking  pos- 
session ;  without  any  express  promise  by  the  devisee  to  pay  the 
legacy. 

In  the  present  instance,  the  testator  gives  one-third  of  the  re- 
mainder of  his  plantation  to  his  daughter,  E.  Montgomery — one- 
third  to  another  daughter,  Rachel  Grier,  and  one-third  to  his 
daughter  Sarah  Cook.  He  then  directs  that  in  case  his  daughter 
Sarah  Cook  should  have  no  heir  of  her  own  body,  at  his  decease, 
her  share  of  his  plantation  should  go  to  her  sisters,  E.  Montgomery 
and  R.  Grier,  them  paying  her,  in  lieu  thereof,  the  sum  of  $800. 
By  these  words  the  legacy  does  not  seem  to  us  to  be  charged  on 
the  land,  either  on  the  one-third  that  should  result  by  the  contin- 
gency to  the  two  first-named  daughters,  or  on  the  whole  land  they 
should  be  entitled  to  under  the  will,  whichever  might  be  deemed 
to  be  charged  with  it,  in  case  there  were  any  charge  at  all,  and  as 
to  which  there  exists  some  doubt.  Sarah  Cook's  one-third  is  given 
over  to  her  sisters,  they  paying  to  her  the  sum  mentioned  in  lieu 
of  the  land.  It  is  to  be  a  substitute  for  it  —  it  is  to  be  money 
instead  of  land.  I  do  not  see,  then,  how  the  land  can  be  considered 
as  bound  by  it  or  charged  with  it.  If  it  were  so,  Sarah  Cook 
would  still  have  an  interest  in  the  land;  whereas  she  is  by  the  will 
to  have  a  sum  of  money  in  lieu  of,  and  in  exclusion  of  it. 

This  construction  is  confirmed  when  we  come  to  look  at  other 
parts  of  the  will ;  for  it  is  apparent,  there,  that  the  testator  knew 
well  how  to  charge  a  legacy  on  land,  when  such  was  his  intention. 
In  the  clause  succeeding,  he  makes  the  annuity  to  Sarah  Cook  a 
charge  on  these  very  lands  devised  to  her  sisters,  by  plain  and  apt 
expressions.  He  declares  that  they  shall  pay  her  annually,  during 
her  life,  out  of  their  land,  the  sum  of  $30  equally  between  them. 
The  inference  is,  that  the  testator  did  not  intend  the  first  legacy 
to  be  charged  on  the  same  lands,  or  he  would  so  have  directed. 

Upon  the  whole,  it  is  our  opinion  that  the  legacy  to  Sarah  Cook 
is  not  charged  on  any  of  the  lands  devised  to  her  sisters,  but  is 
only  a  personal  charge  against  the  devisees,  for  which  actions  of 
assumpsit  lie  against  them,  respectively,  on  their  implied  promise, 
founded  on  their  accepting  the  lands  under  the  devise — such  an 
action  as  was  brought  in  the  former  case  of  M'Elroy  v.  Brandt. 
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(6  Watts  238),  except  that  the  devisees  should  be  separately  sued, 
and  not  jointly,  as  was  held  in  that  case ;  each  being  bound  to 
pay  to  Sarah  Cook  one-half  her  legacy,  and  not  both  jointly  to 
pay  the  whole. 

That  being  the  case,  the  Orphans'  Court  had  no  jurisdiction  in 
the  present  instance,  and  the  proceedings  were  irregular. 

Decree  reversed. 


Harrisburg  Bank  against  Tyler. 

The  declarations  of  a  trustee  that  an  investment  made  by  him  was  of  the  trust 
fund,  after  his  death,  may  be  given  in  evidence  as  proof  of  the  fact ;  it  being  the 
confession  of  one  whose  sacrifice,  by  the  narration,  is  an  equivalent  for  his  oath. 

The  declarations  of  a  cashier  of  a  bank  of  his  knowledge  that  certain  stock 
which  stood  upon  the  books  of  the  bank  in  the  name  of  a  certain  individual,  was 
a  trust  fund,  invested  for  the  benefit  of  others,  may  be  given  in  evidence,  under 
certain  circumstances,  to  charge  the  bank  with  knowledge  of  the  fact. 

A  trust  will  be  enforced,  not  only  against  those  who  are  rightfully  possessed  of 
the  fund  as  trustees,  but  also  against  all  others  who  have  obtained  it  without  con- 
sideration or  with  notice  of  the  trust 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Charlotte  W.  Tyler,  guardian  of  Sarah  E.  Tyler  and  Edwin 
Tyler,  minor  children  of  Edwin  Tyler,  deceased,  against  Harris- 
burg  Bank. 

This  was  an  action  on  the  case  to  recover  the  damage  sustained 
by  the  plaintiffs  from  the  defendant's  refusal  to  permit  the  trans- 
fer of  130  shares  of  bank  stock  held  in  the  bank  in  the  name 
of  Edwin  Tyler,  deceased,  which  they  alleged  was  not  his  pro- 
perty, although  the  certificates  of  stock  were  in  his  name.  The 
defendant  denied  that  this  was  the  property  of  the  plaintiffs,  but 
alleged  that  it  was  the  property  of  Edwin  Tyler  at  the  time  of 
his  death,  and  that  he  was  indebted  to  the  bank  in  the  sum  of 
$6000 ;  and  that  if  he  was  the  owner,  it  could  not  be  transferred 
till  that  debt  was  paid. 

On  the  27th  of  August  1831,  Daniel  Tyler,  the  grandfather  of 
the  plaintiffs,  executed  and  delivered  a  deed  to  Frederick  Tyler 
and  Daniel  Tyler,  jr.,  conveying  land  in  the  State  of  Connecticut, 
in  trust  for  the  support  of  his  son,  the  said  Edwin  Tyler,  deceased, 
and  his  wife,  and  also  for  the  support  and  education  of  his  chil- 
dren, and  at  the  decease  of  Edwin  and  wife,  the  same  was  to  go 
to  the  children  of  said  Edwin  and  wife,  and  the  rents  and  profits 
of  this  land  were  to  be  applied  for  their  support  and  education. 

m. — 2o 
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There  was  a  further  power  delegated  to  said  trustees,'  that  if  it 
was  thought  best  by  the  said  trustees  to  sell  said  real  estate  and 
vest  it  in  other  property  with  the  consent  of  those  to  be  benefited 
by  said  trust,  they  were  authorized  so  to  do. 

It  appeared  from  the  evidence  that  the  trustees  did  sell  the  land 
in  different  parcels  to  the  amount  of  $3371.83,  and  received  the 
money.  That  after  it  was  so  obtained,  the  trustees  authorized 
the  investment  of  that  money  in  a  store  at  Farrandsville  in  this 
state.  The  wife  of  Edwin  had  died  before  this  transaction,  and 
the  plaintiffs  were  the  only  children.  That  after  the  store  had  been 
held  a  short  time,  about  a  year  or  more,  it  was  sold  out  by  the 
consent  of  the  trustees ;  and  they  intrusted  the  money  to  Edwin 
Tyler,  to  be  invested  by  him  in  the  purchase  of  stock  in  this  insti- 
tution. Edwin  Tyler  attended  the  sale  of  stock,  and  purchased 
130  shares  of  stock,  and  the  certificates  were  issued  in  his  name. 

During  the  trial,  the  plaintiff  offered  evidence  to  prove  the 
declarations  of  Edwin  Tyler,  that  the  stock  was  purchased  with 
the  funds  of  the  plaintiffs,  and  that  he  held  the  stock  as  a  trustee 
for  them.  The  defendant  objected  to  the  evidence,  but  the  court 
overruled  the  objection  and  sealed  a  bill  of  exception. 

The  plaintiff  offered  to  show  that  the  cashier  of  the  Harrisburg 
Bank,  after  the  purchase  of  the  stock,  told  the  witness,  while  in 
the  bank,  that  he  knew  that  the  stock  belonged  to  the  children  of 
Edwin  Tyler ;  this  after  the  death  of  Edwin  Tyler.  To  this  the 
defendant  objected,  on  the  ground  that  the  cashier  is  the  mere 
agent  of  the  bank,  and  when  in  the  making  of  any  contract,  his 
declarations  are  evidence — but  when  not  engaged  in  making  con- 
tracts, or  transacting  any  particular  business,  his  declarations  are 
not  evidence  against  his  principal.  The  court  overruled  the  objec- 
tion and  admitted  the  evidence,  and  the  defendant  excepted. 

Proof  was  made  of  the  demand  at  the  bank  to  permit  the  transfer 
of  the  stock  to  be  made,  and  of  the  refusal  of  the  bank  to  permit  it,  on 
the  ground  of  Edwin  Tyler's  indebtedness  to  the  bank,  they  claiming 
to  hold  the  stock  as  security  for  the  debt.  It  was  also  proved  that 
it  was  the  practice  of  the  bank,  that  notes  were  discounted  by  the 
cashier,  without  the  agency  of  the  board  of  directors. 

The  court  below  (Parsons,  President}  thus  instructed  the 
jury: 

"  If  the  jury  believe  that  the  money  arising  from  the  sale  of 
this  land,  the  same  identical  money,  was  vested  in  the  purchase  of 
the  store  at  Farrandsville,  by  the  trustees,  then  it  would  have 
been  the  property  of  these  children ;  and  should  you  be  further 
satisfied  that  the  same  money  which  was  received  from  the  pro- 
ceeds of  the  store  was  used  in  payment  for  these  shares  of  the 
stock  by  Edwin  Tyler,  under  the  direction  of  the  trustees,  then 
the  stock  would  belong  to  the  plaintiffs,  the  children  of  the  said 
Tyler.  To  preserve  trust  money,  it  is  requisite  that  the  same 
should  be  preserved  in  its  own  original  form,  and  must  retain  its 
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distinctive  character.  It  must  be  the  same  fund  that  was  the 
operation  of  the  trust,  and  vested  in  the  trustees.  It  must  not  be 
changed,  it  must  not  be  mingled  with  the  other  money  of  the 
trustees,  nor  that  of  their  agent,  or  the  money  of  a  stranger.  Then, 
if  you  are  convinced  that  the  same  money  preserved  distinct  and 
separate,  that  was  received  from  the  sale  of  the  land,  was  invested 
in  the  store ;  and  the  same  money  received  from  the  sale  of  the 
store,  was  used  by  E.  Tyler,  in  the  purchase  of  these  shares  of 
stock,  now  the  subject  of  dispute,  your  verdict  ought  to  be  in 
favour  of  the  plaintiffs  for  the  value  of  this  stock.  On  the  other 
hand,  if  you  should  believe  that  this  money  was  mingled  with  the 
other  property  of  the  trustees,  or  that  of  Edwin  Tyler,  and  its 
original  distinctive  character  was  lost,  then  the  claim  of  these 
minors,  and  their  right  to  pursue  it  to  the  exclusion  of  a  third 
person,  who  had  purchased  it,  or  in  another  form  had  a  legal  claim 
upon  it,  is  gone,  and  they  cannot  demand  it.  So  if  the  jury  should 
believe  that  when  Edwin  Tyler  paid  for  this  stock,  he  paid  for  it 
with  other  funds  than  this  trust  fund ;  if  he  paid  for  it  with  his 
own  money,  drew  upon  his  own  resources,  and  with  that  paid  for 
this  stock,  then  the  law  would  rule  this  cause  against  the  plain- 
tiffs, and  your  verdict  should  be  in  favour  of  the  defendant.  The 
law  gives  the  bank  the  right  to  resist  the  transfer  of  this  stock  till 
the  debt  is  paid." 

The  errors  assigned  were  in  admitting  in  evidence  the  declara- 
tions of  Edwin  Tyler,  and  those  of  the  cashier  of  the  bank,  and  in 
the  instructions  which  the  court  gave  the  jury. 

Herman  Alriclis  and  Roberts,  for  plaintiff  in  error.  The  decla- 
rations of  E.  Tyler  should  not  have  been  received  in  evidence  for 
himself  and  his  children.  All  his  interests  were  against  the  bank. 
If  he  were  living,  and  competent,  he  must  be  sworn ;  his  death 
will  not  make  his  declarations  evidence.  7  Serg.  fy  Rawle  109; 
15  Serg.  $  Rawle  231 ;  2  Watts  406;  3  Serg.  $  Rawle  9.  The 
declarations  of  the  cashier,  when  not  engaged  in  the  business  of 
the  bank,  are  not  evidence.  Story  Jig.  25;  6  Watts  489;  11  Serg. 
$  Rawle  267, 179. 

The  bank,  with  regard  to  this  stock,  stood  in  the  light  of  a  bond 
fide  purchaser  without  notice,  whose  rights  should  be  protected. 
But  in  order  to  enable  a  cestui  que  trust  to  follow  the  fund,  it  must 
clearly  appear  that  it  has  not  been  mixed  with  those  of  the  trustee. 
2  Doll.  67 ;  10  Johns.  63 ;  2  Wash.  C.  C.  212 ;  2  Story  Eq.  503. 

Adams  and  M'Clure,  for  defendant  in  error,  as  to  the  declara- 
tions of  E.  Tyler  being  evidence,  cited  3  Raicle  437  ;  1  Watts  4* 
Serg.  248 ;  11  Eng.  Com.  Law  349 :  19  Eng.  Com.  Law  487 ;  Ores. 
Eq.  Ev.  221;  10  East  109;  2  Penn.  Rep.  346;  12  Johns.  343; 
4  Johns.  Chan.  136.  As  to  the  declarations  of  the  cashier,  8  Wheat. 
360 ;  3  Mason  506;  8  Watts  17  ;  10  Watts  397 ;  1  Devereux  484. 
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Whether  the  fund  was  clearly  traced,  was  a  matter  of  fact 
which  was  left  to  the  jury. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — Edwin  Tyler's  account  of  the  funds  put  into  his 
hands  for  investment  by  the  surviving  trustee,  was  admissible 
evidence  for  a  very  sufficient  reason — it  was  in  prejudice  of  his 
interest.  Had  he  purchased  the  stock  with  his  own  money,  he 
would  have  owned  it  in  perpetuity,  instead  of  owning  the  produce 
of  it  during  his  lifetime.  He  declared  that  he  had  purchased  it 
with  the  proceeds  of  the  Farrandsville  store  for  the  benefit  of  the 
trust ;  and,  at  his  death,  his  declaration  became  evidence  of  the 
fact  as  the  confession  of  a  man  peculiarly,  if  not  exclusively,  cog- 
nizant of  it,  whose  sacrifice,  by  the  narration,  is  an  equivalent  for 
his  oath.  In  Gressley's  Eq.  Ev.  222,  the  confession  of  a  trust  is 
put  as  a  familiar  instance  of  hearsay  evidence,  in  which  such  a 
sacrifice  is  held  to  be  a  sufficient  guaranty  of  the  narrator's 
truth. 

The  declaration  of  Mr  Walters,  the  cashier,  was  competent  on 
another  ground.  The  Act  of  Incorporation  pledges  a  borrower's 
stock  for  his  discounts ;  and  it  was  necessary  to  affect  the  bank 
with  notice  that  these  shares,  standing  as  they  did  in  the  name 
of  Edwin  Tyler,  were  not  his  exclusive  property  when  his  note 
was  discounted,  in  order  to  prevent  the  bank  from  acquiring  an 
interest  in  them  beyond  his  beneficial  ownership.  The  declara- 
tion of  the  cashier  showed  that  this  knowledge  was  in  his  posses- 
sion ;  but  though  it  is  the  duty  of  that  officer  to  disclose  to  the 
directors  his  knowledge  of  a  security  offered  for  a  loan,  and  the 
presumption  is  that  he  did  so  in  this  instance,  yet  the  difficulty  is 
to  determine  whether  his  declaration  that  the  stock  belonged  to 
the  children,  is  to  be  taken  for  the  act  of  any  one  but  himself. 
The  relation  which  he  bore  in  the  transaction,  was  that  of  an 
agent,  and  depends  for  its  extent  on  the  constitution  of  the  bank, 
and  the  course  of  its  business.  Thus,  in  Fleckner  v.  The  Bank  of 
the  United  States,  (8  Wheat.  338),  it  is  said  the  cashier  is  the 
general  executive  officer  in  checking  for  money  deposited ;  deliver- 
ing up  discounted  notes  and  other  property ;  receiving  money,  and 
taking  care  of  the  cash,  notes,  and  bills ;  conducting  the  whole 
pecuniary  operations  in  paying  or  receiving  debts,  and  in  dis- 
charging or  transferring  securities ;  and  it  may  be  added  that  he 
is,  by  necessary  practice,  the  agent  of  the  bank  to  manage  its 
concerns  in  all  things  not  peculiarly  committed  to  the  directors 
by  the  charter.  In  The  Bank  of  Pennsylvania  v.  Reed,  (1  Watts 
4*  Serg.  106),  we  held  that  a  cashier  has  a  general  authority  to 
superintend  the  collection  of  notes  under  protest ;  to  make  agree- 
ments of  compromise,  when  necessary ;  and,  in  short,  to  do  anything 
.which  any  other  agent  may  do  within  the  scope  of  his  business. 
The  extent  of  the  cashier's  authority  in  this  instance,  therefore,  is 
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to  be  measured  by  the  duties  assigned  to  him ;  and  it  is  proved 
that  he  was  allowed  to  discount  notes — a  function  which  involved 
a  greater  extent  of  power  than  is  necessary  to  effect  a  transfer  of 
dividends  or  stock.  It  was  testified  even  that  the  discount  from 
which  the  claim  of  the  bank  to  these  shares  arises,  was  made  by 
him  instead  of  the  board ;  and  his  knowledge  at  the  time  of  the 
transaction,  was  therefore  emphatically  the  knowledge  of  the 
board  whose  function  he  was  authorized  to  perform.  But  on  one 
of  the  two  occasions  mentioned  by  the  witness,  it  is  doubtful 
whether  the  declaration  was  made  in  the  discharge  of  a  duty. 
The  surviving  trustee  testified  that  he  was  told  at  the  bank,  some 
time  after  Edwin's  death,  that  the  shares  were  the  property  of 
the  children.  It  may  not  have  been  the  cashier's  business  to 
converse  on  such  topics ;  but  the  trustee  testified  that  the  cashier 
subsequently  proposed  to  pay,  on  the  security  of  his  receipt, 
dividends  admitted  by  him  to  be  due  to  the  children  for  these 
shares ;  and  that  the  money  was  accordingly  put  to  their  step- 
mother's credit  for  their  use.  As,  then,  these  demands  would 
have  belonged  to  their  father's  creditors,  if  the  children  had  not 
had  an  interest  paramount  to  his  title,  the  Act  itself  was  not  only 
an  admission  of  their  right,  but  conclusive  evidence  that  the 
bank  had  notice  of  it ;  and  if  the  cashier  supposed  the  stock  to  be 
their  property  at  the  time  of  the  discount,  there  is  no  room  to 
infer  that  the  money  was  advanced  on  the  credit  of  it  as  a 
security.  The  admission  of  the  children's  ownership  on  another 
occasion,  but  to  the  same  witness,  neither  added  to,  nor  took  from, 
the  evidence  of  such  a  belief;  and  on  the  principle  of  those  deci- 
sions by  which  the  reception  of  incompetent  evidence  has  been 
helped  by  conclusive  proof  of  the  fact,  the  case  stood  as  fair  for 
the  bank  on  the  whole  evidence,  as  if  the  questionable  part  had 
been  struck  out  of  it.  The  error,  then,  if  there  was  one,  was 
without  prejudice. 

Instead  of  examining  the  exceptions  to  the  charge  in  detail,  it 
is  preferable  to  dispose  of  them  by  inquiring  whether  the  trust 
fund  might  be  traced  through  the  store  at  Farrandsville  specifi- 
cally to  this  stock ;  and  whether  there  was  in  fact  evidence  that 
the  identical  money  had  been  invested  in  it. 

In  regard  to  the  first,  it  is  well  settled  that  a  trust  will  be 
enforced  not  only  against  those  who  are  rightfully  possessed  of 
the  fund  as  trustees,  but  also  against  all  others  who  have  obtained 
it  without  consideration  or  with  notice  of  the  trust.  (Story's  Eq. 
Juris,  ch.  9,  §  533).  In  Taylor  v.  Plumer,  (3  M.  $  S.  570),  Lord 
Ellenborough  held,  that  the  interest  of  the  cestui  cue  trust  shall 
not  suffer  by  a  change  in  the  form  of  the  fund,  whether  it  were 
made  in  performance  of  the  trustee's  duty  or  in  violation  of  it, 
because  an  abuse  of  the  trust  can  neither  give  nor  take  away  a 
right ;  and  those  who  claim  by  it  as  volunteers  or  with  notice, 
stand  on  a  level  with  the  delinquent  trustee.  Thus  in  Burdett  v. 
in.  — 48  2o* 
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Wtilet,  (2  Vern.  638),  a  debt  created  by  a  factor  who  had  sold  his 
principal's  goods  and  died  before  the  expiration  of  the  credit,  was 
decreed  to  be  paid  to  the  principal,  and  not  to  the  factor's  spe- 
cialty creditors ;  because,  though  a  factor  has  the  right  at  law,  he 
is  in  equity  but  a  trustee. 

That  case  assumes  that  trust  money  may  be  followed  whenever 
it  can  be  identified,  notwithstanding  the  obsolete  remark  of  Lord 
King  in  Deg  v.  Deg,  (2  P.  Wms.  414),  that  it  has  no  earmark.  It 
is  true  that  coin,  or  currency  of  which  possession  is  the  index  of 
ownership,  cannot  be  followed  into  the  hands  of  a  bonafide  receiver 
of  it  for  value;  not,  however,  because  it  has  no  earmark,  but 
because  the  convenience  of  trade  does  not  allow  such  transactions 
to  be  unravelled.  But  equity  looks  to  the  manner  in  which  a 
trustee  has  disposed  of  the  fund,  and  pursues  it  into  the  hands  of 
any  one  who  has  received  it  mala  fide — in  other  words,  with  notice 
of  the  trust.  A  long  list  of  cases  might  be  given  for  this;  but  I 
particularize  Chedworth  v.  Edwards,  (8  Vez.  46),  because  the  sub- 
ject of  it  was  a  .stock  transaction,  and  the  steward  who  had 
invested  his  master's  money  in  his  own  name  was  restrained  from 
transferring  the  shares.  Cases  of  land  purchased  with  trust  money 
are  still  more  numerous,  and  I  refer  to  Lench  v.  Lench,  (10  Fez, 
517),  in  which  Sir  William  Grant  said,  that  whatever  doubt  may 
have  formerly  been  entertained,  it  is  now  settled  that  trust  money 
may  be  followed  into  land,  and  the  claim  established  by  parol 
evidence. 

Was  there,  then,  evidence  to  be  left  to  the  jury,  that  the  trust 
fund  had  been  vested  specifically  in  this  stock?  The  land  in  Con- 
necticut was  sold  under  a  power  in  the  deed,  and  the  price  of  it 
invested  as  capital  in  a  store  at  Farrandsville,  which  was  managed 
for  the  trust  by  Edwin  Tyler,  but  sold  by  the  surviving  trustee 
after  a  year  of  successful  business.  The  profits  were  given  to 
Edwin  for  his  own  use,  but  the  capital  was  put  into  his  hands 
with  instructions  to  invest  it  in  the  stock  of  this  bank  for  the 
benefit  of  the  trust ;  and  that  he  did  so,  is  in  evidence  by  his  own 
declaration,  while  it  is  shown  by  the  cashier's  declaration  that  the 
bank  was  aware  of  the  extent  of  his  interest.  The  evidence  there- 
fore was  properly  left  to  the  jury,  with  a  direction  to  find  for  the 
plaintiff,  if  it  proved  that  the  money  with  which  the  stock  was 
bought,  was  the  identical  price  of  the  store.  The  process  of  per- 
petual transmutation  to  which  the  fund  was  subjected  while  it 
was  employed  in  trade,  was  immaterial :  the  price  of  the  store 
was  taken  to  be  the  property  of  the  trust  by  all  the  parties  in 
interest,  and  no  one  else  had  a  right  to  object.  Whether  the  bank 
was  aware  of  the  interest  of  the  children  at  the  point  of  time 
when  it  discounted  the  draft,  was  not  made  a  question  at  the  trial, 
though  there  was  conflicting  evidence  on  the  subject  of  it ;  and  if 
there  was  error  in  respect  to  it,  the  court  is  not  responsible  for  it. 
It  is  unimportant  that  there  may  not  have  been  evidence  to  raise 
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the  question  submitted  by  the  court,  whether  the  shares  were  pur- 
chased with  the  proceeds  of  notes  given  for  the  Farrandsville  store 
and  discounted  at  the  bank.  Such  a  transaction  would  point  out 
the  fund ;  yet  the  question  was  not  whether  the  price  of  the  store 
had  come  into  the  capital  of  the  bank  through  a  particular  chan- 
nel, but  whether  it  had  come  into  it  at  all.  It  is  not  clear,  how- 
ever, that  the  question  was  put  without  evidence;  for  it  was  in 
proof  that  Edwin  Tyler  had  discounted  a  note  drawn  by  Ogden 
E.  Edwards,  the  purchaser  of  the  store.  Neither  was  the  liability 
of  the  stock  to  execution  creditors,  the  test  of  its  liability  to  the 
bank.  In  regard  to  them,  not  being  purchasers,  the  question  of 
notice  would  be  an  irrelevant  one,  though  it  would  be  otherwise 
in  regard  to  a  purchaser  at  their  sale ;  and  had  the  bank  been  put 
on  the  footing  of  an  execution  creditor,  it  would  not  have  had  a 
leg  to  stand  on.  We  cannot  perceive  a  ground,  then,  on  which 
the  assignment  of  errors  can  be  sustained. 

Judgment  affirmed. 


Beale.  against  Patterson. 

If  the  "  summit  of  a  mountain"  be  by  law  made  the  division  line  between  coun- 
ties, and  the  mountain  be  not  continuous,  but  breaks  off  and  the  ends  pass  each 
other,  forming  an  intervening  valley  between  them,  upon  the  one  side  of  which 
the  mountain  is  gradually  sinking  and  terminating,  and  on  the  other  it  is  com- 
mencing and  rising;  a  line  from  one  to  the  other  at  or  about  the  place  where  the 
respective  mountains  acquire  an  equal  height  is  the  legal  dividing  line:  and  no 
common  usage  or  assent  of  the  authorities  of  the  two  counties,  would  alter  this  so 
as  to  affect  a  title  to  land  older  than  the  usage  itself. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

This  was  an  action  of  trespass  quare  clausum  fregit,  by  Jesse 
Beale  against  John  Patterson. 

The  plaintiff  gave  in  evidence  a  warrant  to  Jesse  Beale  for  100 
acres  of  land  in  Madison  township,  Perry  county,  dated  the  8th 
of  February  1838,  and  a  survey  made  the  31st  of  December  1838, 
of  110  acres  duly  returned. 

The  defendant  admitted  the  cutting  of  timber,  and  gave  in  evi- 
dence a  warrant  to  George  Racket  for  400  acres  of  land  in  Mifflin 
county,  dated  the  1st  of  February  1794;  a  survey  and  return  the 
18th  of  August  1794,  embracing  the  locus  in  quo,  and  a  regular 
treasurer's  sale  of  the  land  in  Mifflin  county,  and  that  title  by 
divers  conveyances  vested  in  him. 

By  an  Act  of  Assembly  passed  in  1834,  there  were  three  com- 
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missioners  appointed  to  run  and  mark  the  division  line  between 
the  counties  of  Perry  and  Juniata  (formerly  Mifflin).  They  did 
run  and  mark  the  line  by  which  the  land  in  controversy  was  placed 
in  Perry  county.  It  appeared  by  the  Act  of  Assembly  dividing 
off  Mifflin  county,  that  the  "  summit  of  the  Tuscarora  mountain" 
was  made  the  line  of  division.  The  evidence  showed  that  at  the 
point  where  this  land  was,  the  mountain  was  not  continuous,  but 
broke  off  and  the  ends  passed  each  other.  The  question  arose, 
where  was  the  true  line  1  The  plaintiff  derived  his  title  to  the 
land  as  being  in  Perry  county,  and  the  defendant  his  as  being  in 
Mifflin  county;  and  as  it  was  in  one  or  the  other,  so  were  the  par- 
ties' rights  to  recover  in  this  action. 

One  of  the  commissioners  was  examined  as  a  witness,  and  testi- 
fied that  the  line  they  had  run  and  marked,  he  believed,  was 
not  the  true  one ;  that  if  a  line  was  run  from  the  summit  of  one 
mountain  to  that  of  the  other,  where  they  were  of  equal  height,  it 
would  place  the  land  in  controversy  in  Mifflin  county.  The  plain- 
tiff called  several  witnesses  to  prove  the  usage  on  the  subject  of 
the  line,  as  practised  in  making  roads,  paying  taxes,  voting,  &c. 
which  would  place  the  land  in  Perry  county :  the  proof  on  this 
subject  went  as  far  back  as  30  years. 

HEPBURN,  President,  thus  instructed  the  jury: 

The  court  instruct  you,  as  matter  of  law,  that  when  the  moun- 
tains pass  each  other  as  in  this  case,  forming  an  intervening  valley 
between  the  two,  upon  the  one  side  of  which  the  mountain  is  gra- 
dually sinking  and  terminating,  and  upon  the  other  the  mountain 
commencing  and  rising,  a  line  from  the  one  to  the  other  at  about 
the  place  where  they  acquire  an  equal  height,  would  be  the  legal 
dividing  line  between  the  two  counties.  Any  lands,  therefore,  on 
the  north-east  side  of  that  line,  would  be  in  Mifflin  county,  at  the 
date  of  this  sale  for  taxes. 

This  construction  of  the  Act  dividing  the  two  counties,  by 
the  court,  it  is  admitted,  throws  the  land  in  dispute  into  then 
Mifflin,  now  Juniata  county ;  and  the  sale  being  regular  for  taxes, 
and  that  title  vested  in  the  defendant,  protects  him  against  the 
plaintiff's  claim  for  damages  in  this  suit ;  unless  the  circumstances 
detailed  by  Daniel  Snyder  and  others,  in  relation  to  the  marking 
of  a  tree  by  the  commissioners  appointed  to  run  a  state  road  in 
1812  or  1814,  &c.  as  stated  by  the  different  witnesses,  will,  in  law, 
produce  a  different  result.  These,  we  think,  are  not  sufficient  to 
change  the  construction  already  given  to  the  Act  of  Assembly 
dividing  the  two  counties,  nor  to  affect  the  rights  of  a  purchaser 
of  lands  lying  actually  within  the  limits  of  the  county,  in  accord- 
ance with  this  construction  in  which  they  were  assessed  and  sold. 

Reed,  for  plaintiff  in  error,  referred  to  the  Act  dividing  the  coun- 
ties, 2  Smith's  Laws  493,  and  the  Act  appointing  commissioners  to 
run  the  line,  Pamph.  Laws  of  1833-4,  p.  404;  and  contended  that 
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the  court  erred  in  adopting  the  abstract,  arbitrary  rule  fixing  the 
division  line ;  that  if  the  line  designated  in  the  Act  of  Assembly 
as  applicable  to  the  true  position  of  the  Tuscarora  Mountain,  and 
its  broken  summits,  was  indefinite  and  uncertain,  the  court  should 
have  charged  the  jury  that  it  might  be  fixed  by  common  usage, 
and  by  the  assent  of  the  authorities  of  the  two  counties ;  and  that 
it  was  a  fact  to  be  decided  by  the  jury,  from  the  evidence,  whether 
such  line  had  been  so  fixed,  acknowledged  and  continued  from 
1814  up;  and  if  so,  the  line  so  acknowledged  and  designated  on 
the  ground,  would  be  the  legal  line  between  the  counties. 

Watts,  for  defendant  in  error,  argued  that  the  principle  adopted 
by  the  court  was  the  true  one ;  that  if  the  land  was  originally  in 
the  county  of  Mifflin,  no  subsequent  usage  or  practice  could  affect 
the  title  of  the  warrantee. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — When  dividing  the  counties  of  Mifflin  and  Cum- 
berland, the  Legislature  must  have  been  under  the  impression  that 
the  Tuscarora  was  a  continued  and  uninterrupted  range  of  moun- 
tains ;  and  for  this  reason  it  was  supposed  to  be  a  sufficiently 
certain  designation  of  boundaries  to  divide  them  by  a  line  running 
along  the  summit  of  the  mountain,  from  a  given  point,  to  the 
Franklin  county  line.  In  this,  it  seems,  they  were  mistaken ;  and 
hence,  to  ascertain  the  division,  some  rule  must  be  adopted ;  and 
we  think  the  court  has  hit  upon  the  true  one.  When  the  moun- 
tains pass  each  other,  forming  an  intervening  valley  between  the 
two,  upon  the  one  side  of  which  the  mountain  is  gradually  sinking 
and  terminaing,  and  on  the  other  the  mountain  is  commencing 
and  rising,  a  line  from  one  to  the  other  at  or  about  the  place 
where  the  respective  mountains  acquire  an  equal  height,  is  the 
legal  dividing  line.  As  that  is  the  case  here,  had  the  line  between 
the  counties  of  Mifflin  and  Cumberland  been  actually  run,  the 
commissioners  would  have  been  bound  to  conform  to  that  rule ; 
and  that  must  be  considered  as  done  which  ought  to  have  been 
done.  But  as  this  was  omitted,  the  same  uncertainty  exists  as  to 
the  whole  line  as  well  as  to  this  part  of  it,  and  the  summit  of  the 
mountain,  as  this  ideal  or  legal  line,  is  only  certain  as  it  may  be 
reduced  to  a  certainty ;  id  est  cer.tum  quod  cerium  reddi  potest. 
As,  then,  in  some  respects,  it  may  be  viewed  as  indefinite  and 
uncertain,  the  dividing  line  may  be  controlled  by  common  usage, 
and  by  the  assent  of  the  authorities  of  the  two  counties.  But  this 
would  require  clear  and  explicit  proof  of  an  uninterrupted  usage 
and  consent,  and  can  only  be  justified  on  the  maxim,  communis 
error  facit  jus.  But,  unhappily  for  the  argument,  there  is  no  such 
evidence.  The  Act  dividing  the  counties  was  passed  in  1789,  and 
the  warrant,  which  is  the  foundation  of  the  defendant's  title,  was 
laid,  and  the  survey  made,  in  1794,  and  at  that  time  there  was  no 
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usage  whatever,  which  can  in  any  way  affect  or  alter  the  legal 
construction  of  the  Act.  The  land  then,  without  doubt,  was 
within  the  limits  of  the  county  of  Mifflin.  The  testimony  of  Sny- 
der  is  vague  and  indefinite.  The  commissioners,  of  whom  he  speaks, 
were  employed  to  lay  out  a  road,  and  not  to  ascertain  and  fix  the 
boundary  line  of  the  counties;  and  whatever  may  have  been 
their  impression,  it  can  produce  no  effect  whatever.  The  line 
remains  as  before,  on  the  construction  of  the  original  Act.  It 
seems  that  in  1834  the  line  between  the  counties  of  Perry  and 
Juniata  was  run  by  commissioners,  one  of  whom  was  examined 
as  a  witness,  and  acknowledges  that  the  location,  as  fixed  on 
by  them,  is  not  the  true  boundary.  It  would  be  unjust  that  a 
person  who  deduces  his  title  from  the  original  warrantee,  whose 
title  certainly  was  good,  should  be  deprived  of  his  property  by  a 
survey  which  is  evidently  founded  in  mistake.  And  this  could 
only  be  on  the  ground  that  this  survey  is  conclusive,  which  it  is 
not.  The  land  in  dispute  was  surveyed  in  1794,  as  land  lying 
within  the  limits  of  Mifflin  county.  In  1821  and  1822,  it  was 
taxed,  and  sold  for  taxes,  and  purchased  by  the  defendant  as  such, 
and  has  since  been  taxed  as  lying  within  that  county.  Nay  more; 
it  appears  that  the  plaintiff  was  aware  of  this,  and  that  he  ob- 
tained his  warrant  not  until  1838,  on  the  erroneous  supposition 
that  the  commissioners,  having  undertaken  to  alter  the  county 
lines,  the  right  of  the  original  owner  was  destroyed.  But  it  is 
absurd  to  maintain  that  the  mistake  of  the  commissioners  can 
affect  vested  rights.  It  would  be  only  to  prevent  this  injustice 
that  common  usage  would  be  allowed  to  change  the  line  fixed  by 
the  Act  of  1789.  It  may  be  allowed  to  sustain  titles,  but  it  would 
be  intolerable  to  allow  evidence  of  usage  to  destroy  titles. 

Judgment  affirmed. 


Brooke  against  Bannon. 

The  Court  of  Common  Pleas  has  not  power  to  set  aside  an  award  made  under 
the  Act  of  1705,  and  refer  it  back  to  the  same  referees.  But  upon  such  report 
being  referred  back,  if  the  parties  appear  before  the  referees,  and  try  the  matters 
in  controversy,  the  error  will  be  thereby  cured. 

ERROR  to  the  Common  Pleas  of  Berks  county. 
Charles  Brooke,  by  his  next  friend,  Clement  Brooke,  against 
Abraham  Bannon  and  Jacob  Rahn. 
This  action  was  brought  to  recover  damages  for  the  non-per- 
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formance  of  a  contract  by  the  defendants ;  and  the  parties  by 
agreement  referred  it,  under  the  Act  of  1705,  to  referees,  who 
made  the  following  report : 

"  The  referees  above  named  met  on  the  27th  of  July  1837,  and 
adjourned  from  time  to  time,  with  full  notice  to  the  parties ;  finally, 
after  hearing  the  parties,  their  proofs,  and  allegations,  they  report 
to  the  court  that  the  plaintiff  has  '  no  cause  of  action.'  The 
referees  found  this  report  upon  the  ground,  that  the  said  plaintiff, 
Charles  Brooke,  was  a  minor  at  the  time  of  entering  into  the  con- 
tract in  this  case ;  that  the  said  contract  is  a  trading  contract,  and 
void  between  the  parties ;  but  if  the  court  should  be  of  opinion 
that  the  said  Charles  Brooke  can  maintain  this  action,  notwith- 
standing his  minority  at  the  time  of  entering  into  the  same,  then 
the  said  referees  report  to  the  court  that  they  find  in  favour  of  the 
plaintiff  the  sum  of  $700,  besides  the  costs  of  suit/' 

The  court  set  aside  this  award,  and  referred  it  back  to  the  same 
referees,  who,  on  the  same  day,  made  the  following  report : 

"  And  now,  to  wit,  12th  of  January  1839,  the  referees  above 
named  having  met,  and  having  been  duly  sworn  according  to  law, 
and  heard  the  parties,  their  proofs,  and  allegations,  do  find  that 
the  plaintiff  has  no  cause  of  action." 

To  this  report  the  following  exceptions  were  filed : 

1.  The  referees  had  no  authority  to  report  prior  to  April  term 
1839. 

2.  The  referees  committed  a  plain  mistake  in  matter  of  law,  in 
deciding  that  because  the  plaintiff  was  an  infant,  he  could  main- 
tain no  action  upon  such  a  contract,  as  that  set  out  in  the  decla- 
ration. 

3.  The  referees  committed  a  plain  mistake  in  matter  of  law, 
and  founded  their  report  upon  that  mistake,  in  determining  that 
the  contract  upon  which  suit  was  brought,  which  is  correctly  set 
out  in  the  declaration,  is  a  trading  contract,  and  as  such  is  void, 
both  as  respects  the  infant  and  defendant,  and  cannot  be  enforced. 

4.  The  referees  erred,  and  founded  their  report  upon  the  error, 
in  determining  that  although  the  plaintiff  had  performed  his  part 
of  the  contract,  yet  the  defendants  were  not  responsible  for  the 
performance  of  their  part  of  the  same. 

The  court  overruled  the  exceptions,  and  entered  a  judgment  on 
the  award  for  the  defendants. 

Strong,  for  plaintiff  in  error,  insisted  only  upon  the  point  that 
the  court  erred  in  referring  the  award  back  to  the  same  referees, 
and  cited  4  Binn.  485 ;  7  Moore  147  ;  3  Brod.  $  Bing.  304 ;  1 
Binn.  43 ;  Act  of  16th  June  1836. 

Bannon,  contra,  argued  that  the  court  would  presume  the  con- 
sent of  the  parties  to  refer  the  case  back  to  the  same  referees.  7 
Watts  357;  3  Penn.  Rep.  99.  But  the  subsequent  appearance 
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cured  the  error  if  there  was  one.     13  Serg.  6f  Rawle  45 ;  2  Serg. 
4-  Rawle  459  ;  4  Yeates  336 ;  3  Serg.  fy  Rawle  133. 

PER  CURIAM. — The  court  unquestionably  transcended  its  power 
in  referring  the  matter  back;  for  the  provision  of  the  statute 
which  authorizes  such  a  reference  in  certain  cases,  has  regard  to 
reports  under  the  Act  of  1836,  and  not  to  a  report,  such  as  this 
expressly  was,  under  the  Act  of  1705.  But  though  the  error 
would  otherwise  have  been  fatal,  it  was  helped  by  the  plaintiff's 
appearance  and  litigation  of  the  merits  a  second  time  before  the 
arbitrators.  Having  done  that,  he  can  no  more  allege  the  want  of 
a  submission  than  a  defendant  who  had  voluntarily  appeared  to  an 
action,  could  allege  the  want  of  an  original  writ ;  he  could  not 
take  his  chance  before  the  arbitrators,  and  afterwards  dispute 
their  jurisdiction.  The  maxim  that  a  subsequent  confirmation  is 
equivalent  to  a  precedent  authority,  is  applicable  to  every  such 
case.  The  plaintiff,  therefore,  is  too  late  with  his  exception  here. 

Judgment  affirmed. 


Hiester  against  Maderia. 

At  a  sheriff's  sale  of  land,  the  plaintiff  and  defendant  in  the  execution  agreed 
that  the  property  should  be  struck  down  and  conveyed  to  the  plaintiff,  and  that 
he  should  reconvey  to  the  defendant  upon  the  payment  of  the  amount  due  upon 
the  execution  within  a  specified  time,  and  that  upon  failure  to  pay  within  that 
time,  the  title  should  be  absolute.  Held,  that  this  arrangement  created  a  title  in 
the  plaintiff  in  the  nature  of  a  mortgage,  and  that  upon  a  sale  of  the  land  by  him 
after  the  specified  time,  the  defendant  was  entitled  to  recover  from  him  the 
amount  after  deducting  the  amount  of  his  debt  due  on  the  execution. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

John  Miller,  administrator  of  Michael  Maderia,  deceased,  against 
John  S.  Hiester. 

The  facts  of  this  case,  and  the  questions  of  law  raised,  are  fully 
stated  in  the  opinion  of  the  court. 

Smith  and  Strong,  for  plaintiff  in  error,  argued  that  time  was 
of  the  essence  of  the  agreement  between  the  parties,  and  the 
plaintiff  could  only  now  recover  in  violation  of  his  own  contract. 
This  case  differs  from  all  others  where  the  same  principle  has 
been  contended  for,  in  this,  that  it  is  a  legal  title,  made  through 
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the  medium  of  judicial  sale.  It  was  not  competent  for  the  par- 
ties to  give  to  that  sale  any  peculiar  character  but  what  the  law 
gives  it. 

Hoffman,  contra,  argued  that  the  sheriff's  deed  was  adopted  by 
the  parties  as  the  mode  of  making  a  title,  which  by  their  agree- 
ment was  made  defeasible  by  the  payment  of  the  money,  and  it 
was  competent  for  the  party  to  show  by  parol  that  this  whole 
transaction  was  intended  by  the  parties  to  be  a  mortgage  for  a 
given  time,  and,  as  has  been  expressly  decided,  that  limitation  is 
never  enforced  where  it  works  great  injustice,  as  it  would  do  here. 
6  Watts  126,  407  ;  2  Binn.  43 ;  9  Wheat.  489  ;  4  Kent  136 ;  2  Cain. 
Cos.  125. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  action  arising  on  the  following  .state- 
ment of  facts : 

John  S.  Hiester  and  Michael  Maderia,  about  1813,  had  agreed 
to  purchase  certain  lands  in  partnership.  Afterwards,  on  the 
23d  of  March  1818,  they  executed  a  writing  or  agreement,  as  fol- 
lows: 

"  John  S.  Hiester  having,  at  the  request  of  Michael  Maderia, 
purchased  for  himself  and  Mr  Maderia,  nine  tracts  of  land  on 
Deep  Creek,  in  Mahonlonga  and  Norwegian  townships,  Schuylkill 
county,  from  Joseph  Reed,  for  which  the  said  Hiester  paid  ;  and 
of  which  two-thirds  is  the  property  of  the  said  Hiester,  and  the 
other  third  is  to  be  the  property  of  said  Maderia,  when  he  shall 
have  paid  $2116,  the  balance  of  the  purchase  money,  to  the  said 
Hiester,  which  Hiester  advanced  to  Joseph  Reed.  One-third  of  the 
first  payment  made  to  Joseph  Reed  by  the  said  Hiester  having 
been  repaid  to  him  by  Michael  Maderia  in  land,  (yet  to  be  con- 
veyed to  said  Hiester,)  and  in  cash,  as  appears  by  the  statement 
following.  After  Maderia  shall  have  paid  the  above  balance  of 
$2116,  Hiester  is  to  convey  to  Maderia  one-third  of  said  tracts." 
Then  follows  a  statement  in  figures,  showing  the  above  balance  of 
$2116  due  Hiester,  with  interest  from  4th  of  February  1817 — set- 
tled and  agreed  on  as  the  balance  due — signed  by  the  parties  23d 
of  March  1818. 

To  November  term  1822,  John  S.  Hiester  brought  suit  against 
Maderia,  and  at  April  term  1823, obtained  a  judgment.  A  fieri  facias 
issued  to  January  term  1824,  and  a  testatum  fieri  facias  to  April 
1824,  to  Schuylkill  county.  Levied  on  Maderia's  interest  in  the 
nine  tracts,  and  on  the  tract  part  of  which  Maderia  was  to  convey 
to  Hiester.  On  this  was  marked,  debt  due  $1786.66.  In  the  mean 
time,  Maderia  had  paid  through  Seitzinger  to  Hiester  $1500.  A 
venditioni  exponas  issued.  On  the  day  of  sale,  Hiester  and  Made- 
ria met,  and  Maderia  had  in  cash  $900,  which  he  supposed  was 
the  whole  debt. 

ni.  —  49  2n 
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It  soon  appeared  that  the  sum  marked  on  the  execution  was  too 
large;  and  the  parties  came  to  the  following  agreement : 

"  It  is  agreed,  by  and  between  Michael  Maderia  and  John  S. 
Hiester  this  day,  that  the  sheriff  of  Schuylkill  county  proceed  to 
sell  the  right  and  title,  interest  and  demand,  of  the  said  Michael, 
of,  in,  and  to  ten  several  tracts  of  land,  situate  on  the  waters  of 
Deep  Creek,  in  said  Schuylkill  county,  held  in  partnership  with 
John  S.  Hiester,  as  appears  by  an  article  of  agreement  between 
said  parties,  and  that  the  same  be  stricken  off  to  the  said  John  S. 
Hiester  for  the  sum  of  $200.  That  thereupon  the  said  John  S. 
Hiester  shall  convey  to  the  said  Michael  Maderia,  under  such 
title  as  the  said  John  S.  Hiester  holds  the  same  at  this  time,  an 
undivided  one-third  of  nine  of  the  tracts  of  land,  as  soon  as  the 
said  Michael  Maderia  shall  have  paid  to  the  said  John  S.  Hiester 
the  balance  of  the  original  purchase  monfey  with  interest,  accord- 
ing to  a  statement  to  be  exhibited  by  the  said  John  S.  Hiester  of 
said  balance,  which  said  payment  of  said  balance  shall  be  made 
by  said  Michael  Maderia  within  the  period  of  three  months  from 
the  date  of  these  presents ;  and  in  case  of  the  failure  of  said  Made- 
ria to  pay  the  said  balance  within  the  aforesaid  period  of  three 
months,  the  said  title  so  to  be  made  by  the  said  sheriff  as  above- 
said,  to  the  said  ten  tracts  of  land  above-mentioned,  to  the  said 
John  S.  Hiester  and  his  heirs,  to  be  absolute  and  complete  in  the 
said  John  S.  Hiester  and  his  heirs  discharged  from  all  claims  of 
the  said  Michael  Maderia.  The  said  Michael  Maderia  to  receive 
a  credit  on  that  balance  in  this  settlement  for  the  $1500  paid  to 
the  said  John  S.  Hiester,  by  Jacob  Seitzinger  on  account,  in  behalf 
of  the  said  Michael  Maderia,  and  a  further  credit  of  one-half  of 
the  costs  accrued  upon  the  suit  against  the  said  Michael  Maderia 
by  the  said  John  S.  Hiester.  The  said  John  S.  Hiester  agrees 
further,  and  promises  to  convey,  upon  the  said  Michael  Maderia 
having  paid  the  abovesaid  balance  within  the  time  abovesaid,  the 
undivided  third,  or,  if  they  can  agree,  the  divided  third  of  the  said 
nine  tracts  above-mentioned  to  the  said  Michael,  or  to  such  person 
as  the  said  Michael  shall  direct.  This  to  be  a  final  adjustment 
and  settlement  of  all  matters  in  variance  between  the  parties,  upon 
the  performance  of  the  agreements  above-mentioned  by  the  parties 
respectively  by  them  to  be  performed.  Witness  their  hands,  this 
28th  of  July  1828.  The  said  Michael  is  also  to  convey  one-third 
of  the  tract  to  the  said  Hiester,  as  stated  in  the  original  agree- 
ment between  the  parties.  Received  $900 — see  the  other  side — 
payment  made  before  the  sheriff's  sale." 

This  was  signed  by  Hiester  and  Maderia.  On  the  back  of  this 
was  a  receipt  for  $900  on  the  28th  of  July.  Sheriff  returned  nine 
tracts  sold  for  $150;  one  tract,  $50. 

John  S.  Hiester  made  out  a  statement  of  the  account,  which 
showed  that  at  the  day  of  sale  there  was  $1281.60  due  to  him, 
instead  of  $1786.60,  marked  on  the  execution.  By  this  account 
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there  was  due  him  at  the  end  of  three  months,  (after  taking  in  and 
giving  credit  for  sundry  small  items  of  costs  and  taxes,)  the  sum 
of  $322.  Mr  Hiester  also  offered  a  deed  from  himself  and  wife  to 
Samuel  Maderia,  dated  24th  of  October  1828.  This  was  rejected 
by  the  court,  because  there  was  no  proof  that  Michael  Maderia 
had  directed  or  agreed  that  the  deed  should  be  made  to  Samuel 
Maderia,  and  no  proof  that  it  was  tendered  or  offered  to  either 
Michael  or  Samuel. 

Michael  Maderia  died,  and  John  Miller,  his  administrator, 
brought  this  suit,  and  offered,  and  the  court  admitted  sundry  deeds 
and  articles  of  agreement,  by  which  John  S.  Hiester  sold,  or 
agreed  to  sell  six  of  the  nine  tracts  to  different  persons,  with 
receipts  for  payments  endorsed  on  them  respectively,  and  called 
the  several  purchasers  to  prove  the  actual  payments  on  the  sales 
to  an  amount  such  as  would  make  $3599.22 ;  of  which  the  one- 
third  is  $1199.74;  from  which  deduct  the  balance  in  1828  by 
Hiester's  statement,  (8322),  and  interest  and  taxes,  $578.96 ;  the 
sum  claimed  by  plaintiff,  $620.78. 

I  omitted  to  state,  that  in  one  of  the  above  instances,  a  pur- 
chaser was  called  whose  article  of  agreement  was  not  produced ; 
but  who  proved  that  he  had  paid  Mr  Hiester  $300  on  a  purchase 
of  one  of  the  tracts,  and  $60  for  rent,  before  he  agreed  to  purchase. 
This  was  objected  to  and  admitted.  All  that  the  plaintiff  wished 
was  to  prove  that  Hiester  had  sold  and  received  money,  and  how 
much  money.  This  suit  was  brought  not  to  deny,  but  to  affirm 
all  sales  made  by  J.  S.  Hiester,  and  recover  the  balance  for  the 
heirs  of  Maderia,  after  the  debt  to  Hiester  was  satisfied. 

I  have  stated  the  facts  and  agreements  of  the  parties  in  the 
order  as  they  occurred,  in  preference  to  following  the  order  in 
which  they  were  adduced  in  evidence.  There  were  bills  of 
exception  taken  to  the  admission  of  the  deed  of  conveyance  from 
J.  S.  Hiester  and  wife  to  Edmund  Boyer  for  one  of  the  nine  tracts; 
and  to  the  admission  of  the  articles  of  agreement  to  sell  the  other 
four  tracts,  and  the  receipts  of  Hiester  for  money  paid  by  the 
purchasers,  which  were  endorsed  on  said  agreements ;  and  to  the 
parol  proof,  by  the  several  purchasers,  of  the  actual  payment  of 
the  money  mentioned  in  such  receipts.  In  the  argument  in  this 
court,  the  only  objection  was,  that  it  was  admitting  parol  evidence 
in  contradiction  to  the  written  agreement  of  John  S.  Hiester, 
above  recited,  and  the  sheriff's  deed  to  John  S.  Hiester  alone,  in 
fee.  As  almost  every  case  I  shall  refer  to  on  the  subject,  of 
whether  writings  amount  to  a  sale  or  a  mortgage,  arose  on  parol 
evidence,  and  perhaps  almost  always  will  arise,  and  be  decided 
on  parol  evidence,  all  those  cases  will  be  found  to  apply  to  the 
bills  of  exceptions  as  well  as  to  the  main  question  in  the  cause. 

A  very  distinguished  chancellor  said,  a  century  past,  that  there 
had  been  a  constant  contest  between  equity  and  the  rapacity  of 
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those  who  had  attempted  to  take  undue  advantage  of  the  poverty 
of  those  with  whom  they  had  dealings. 

In  this  case,  John  S.  Hiester  had  in  the  hands  of  the  sheriff  a 
venditioni  exponas,  calling  for  a  real  debt  of  above  $1780,  when 
by  his  own  statement,  made  shortly  after,  there  was  due  only 
$1280.  On  the  day  on  which  the  sale  was  advertised,  Maderia 
came  with  $900  in  cash,  expecting,  and  perhaps  insisting,  this 
was  the  whole  amount  due.  Hiester,  however,  who  had  not 
taken  the  trouble  to  calculate  the  amount  due  from  Maderia,  is 
very  anxious  to  save  future  trouble,  and  the  agreement  above  set 
out  is  made.  The  court  below  thought  it  not  a  mortgage.  This 
court  say  it  is  a  mortgage.  It  seems  to  be  forgotten  that  a  com- 
mon mortgage  is  in  form,  (and  originally  was  in  fact),  as  absolute 
a  conveyance  as  can  be  devised  by  a  scrivener ;  and  the  estate 
and  possession,  or  right  of  possession,  pass  the  instant  it  is  sealed 
and  delivered;  and  it  is  to  remain  absolute,  unless  the  money 
secured  by  it  is  paid  as  therein  agreed  and  stipulated ;  and  yet 
nobody  pretends  to  deny  now,  that  the  payment  of  the  money 
long  after  the  time  agreed  on,  defeats  the  estate,  and  no  re-con- 
veyance is  necessary :  none  is  ever  made.  It  would  be  disgrace- 
ful to  the  administration  of  justice,  if  the  change  of  form  of  the 
instrument  of  writing  should  make  that  an  absolute  conveyance 
which,  in  its  plain  and  direct  form,  the  laws  of  every  country  say 
is  only  a  security  for  a  debt.  And  the  decisions  have  been  the 
same,  whether  the  real  nature  of  the  transaction  has  appeared  in 
the  same  or  in  different  instruments;  nay,  where  the  deed  has 
been  absolute,  and  the  real  nature  of  the  transaction  has  been 
proved  by  parol,  it  is  only  a  mortgage.  I  shall  cite  only  a  few 
cases.  Exton  v.  Greaves,  (1  Vern.  138).  Several  creditors  were 
pressing  for  the  foreclosure  of  a  mortgage.  The  mortgagor  could 
not  pay.  Greaves,  one  of  the  creditors,  proposed  to  them  that  he 
would  purchase  the  equity  of  redemption,  and  hold  in  trust  for  all 
the  creditors,  who  were  to  repay  his  costs  and  expenditures  in  the 
purchase.  They  had  to  file  a  bill  against  him :  he  pleaded  that 
they  had  not  paid  him  at  the  time  agreed  on,  and  that  20  years 
had  elapsed ;  but  a  decree  for  the  creditors,  they  allowing  his 
necessary  expenses,  and  for  lasting  improvements.  Modern  deci- 
sions would,  perhaps,  sustain  his  plea  of  20  years;  but  in  all  other 
respects  the  decision  is  still  followed.  Howard  fy  Harris,  (1  Vern. 
191).  A  deed  in  fee,  redeemable  by  him,  or  the  heir  male  of  his 
body ;  he  died  without  issue ;  his  general  heir  shall  redeem,  and 
covenant  by  the  mortgagor  that  no  other  should  redeem,  was  of 
no  avail;  and  Willett  v.  Winnell,  (1  Vern.  588)  and  2  Vern.  520, 
go  to  establish  that  no  contrivance  shall  avail  to  make  that  which 
at  one  time  was  but  a  security  for  money,  become  at  another  time 
an  absolute  conveyance  of  the  estate.  In  Colwell  v.  Woods,  (3 
Watts  188),  the  latter  refused  to  lend  his  money  on  a  mortgage, 
and  an  absolute  deed  was  given  him — an  agreement  that  he  would 
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re-convey,  if  the  money  was  repaid  by  a  certain  day — and  Woods 
was  put  into  possession.  Yet  this  court  held  it  only  a  mortgage. 
Kunkle  v.  Wolfersberger,  (6  Watts  130),  same  decision.  "  It  is  too 
late,"  says  the  Chief  Justice,  "  to  say  that  what  was  intended  to 
be  a  security  for  money,  may  become  a  conditional  sale  by  the 
accidental  (or  designed)  forms  of  the  transaction;  or  that  an 
agreement  to  make  it  such,  will  not  at  this  day  be  relieved 
against ;  or  that  the  jury  are  not  the  proper  judges  of  the  inten- 
tion;" and  in  both  these  cases,  and  in  Wharf  v.  Howell,  (5  Binn. 
499),  and  Stoever  v.  Stoever,  (9  Serg.  <$*  Rawle  484),  the  facts  rested, 
in  part  at  least,  in  parol,  and  were  proved  to  the  jury. 

Further,  the  court  admitted  proof  of  declarations  of  John  S. 
Hiester,  made  at  different  times  since  1828.  The  cases  cited,  and 
the  principle,  show  there  was  no  error  in  this.  Although  the 
Judge  below  said  this  was  not  a  mortgage,  there  was  no  error  in 
this  of  which  Hiester  can  complain.  Strictly  speaking,  it  is  a 
deed  of  trust,  in  which  the  representatives  have  the  same  right  as 
against  a  mortgagee  in  possession,  whose  debt  was  paid  by  receipt 
of  rents  and  profits. 

As  to  the  exception  to  not  permitting  the  defendant  to  make  out 
a  calculation  and  statement  in  figures,  I  will  not  say  it  can  never 
be  done ;  but  it  was  properly  rejected  in  this.  This  suit  was  to 
recover  money  received  beyond  his  debt,  from  receipt  of  money 
from  sale  of  six  of  the  nine  tracts.  If  the  representatives  of 
Maderia  claim  their  portion  of  the  tenth  tract,  held  by  a  different 
title,  and  struck  off  (not  sold)  to  Hiester,  it  will  be  proper  to  con- 
sider of  conveying  or  releasing  to  him  the  one-third  of  that  tract, 
or  whatever  portion  he  may  be  entitled  to  in  fee;  but  as  J.  S. 
Hiester  had  the  sheriff's  deed  for  the  whole  of  that  tract,  it  was 
improper,  if  not  absurd,  to  charge  Maderia  for  not  conveying  it. 

Judgment  affirmed. 


ra.  — 
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Roland  against  Miller. 

An  encumbrance  upon  land,  not  known  to  the  vendee  when  he  accepted  the 
conveyance  of  it,  may  be  set  up  as  a  defence  to  the  payment  of  a  bond  given  for 
the  purchase  money,  although  the  deed  contains  a  covenant  of  general  warranty. 

If  facts  offered  to  be  proved  by  one  party  are  prima  facie  evidence,  it  would  be 
irregular  to  interfere  with  the  course  of  such  evidence,  by  the  introduction  of  the 
evidence  of  the  other  party,  in  support  of  an  objection  to  its  admissibility. 

In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of  land  sold  and 
conveyed,  the  jury  may  give  a  verdict  for  the  plaintiff,  with  the  condition  annexed, 
that  no  execution  shall  issue  for  the  recovery  of  the  amount  of  it,  until  the  plain- 
tiff shall  remove  an  encumbrance  from  the  land  which  was  the  consideration  of  it. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Abraham  Roland  against  Jacob  Miller. 

This  was  an  action  of  debt  upon  a  bond,  dated  the  1st  of  April 
1839,  from  the  defendant  to  the  plaintiff,  in  the  penal  sum  of 
$1300,  conditioned  for  the  payment  of  $650,  with  interest  at 
or  upon  the  1st  day  of  April  1840,  "  provided  the  said  Abra- 
ham Roland  shall  pay,  and  have  cancelled  all  and  every  judg- 
ment of  record  that  now  stands  open  against  him,  before  the 
day  of  payment  herein  stipulated,  without  fraud  or  further  delay, 
then  the  above  obligation  to  be  void  and  of  no  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue,  except  as  herein  pro- 
vided." Plea,  "  payment  with  leave  to  give  the  special  matters 
in  evidence." 

The  defendant  purchased  real  estate  from  the  plaintiff,  and  to 
secure  a  portion  of  the  purchase  money,  gave  his  bond  to  him  for 
$650,  dated  the  1st  of  April  1839,  and  payable  in  one  year.  The 
defendant  was  to  get  a  clear  and  unencumbered  title.  The  land 
belonged  to  Peter  Rightmyer,  in  his  lifetime.  He  died  intestate, 
leaving  a  widow  and  four  children.  His  real  estate,  as  well  that 
sold  by  the  plaintiff  to  defendant  as  other  lands,  was  appraised  as 
one  purpart  at  $2758,  and  was  accepted  by  one  of  the  heirs. 
The  widow  is  still  living.  The  one-third  of  this  sum  remained 
charged  on  the  lands  appraised.  The  land  sold  to  the  defendant 
was  charged  with  it ;  it  was  a  lien  upon  it,  in  the  hands  of  the 
defendant.  The  defendant  set  up  this  lien  as  a  defence  to  the 
payment  of  the  bond.  At  the  time  of  the  sale  by  the  plaintiff  to 
the  defendant,  the  defendant  was  ignorant  of  this  encumbrance. 
There  was  no  proof  that  the  defendant  knew  of  it,  until  he  was 
informed  of  its  existence  early  in  the  year  1840.  At  the  time  the 
bond  was  given,  the  vendee  received  a  deed  of  conveyance  of  the 
real  estate  from  the  vendor,  which  contained  a  covenant  of  general 
warranty. 
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BANKS,  President,  instructed  the  jury  that  the  defence  was 
available,  but  that  the  jury  might  find  for  the  plaintiff  the  amount 
due  on  the  bond,  principal  and  interest,  to  be  paid  when  the 
encumbrance  should  be  removed  from  the  estate  purchased. 

The  jury  found  the  following  verdict,  viz. — "  We  find  in  favour 
of  the  plaintiff  $768.62,  with  stay  of  execution  until  the  said  plain- 
tiff shall  procure  from  the  widow  and  heirs  of  Peter  Rightmyer, 
late  of  the  borough  of  Reading,  deceased,  a  release  to  said  defend- 
ant, his  heirs  and  assigns,  of  the  eastern  moiety  of  lot  No.  151,  in 
the  town  plot  of  said  borough,  containing  in  front  on  Penn  street 
30  feet,  in  depth  270  feet,  adjoining  lot  of  late  John  Shearer  and 
David  Rightmyer. 

The  same  lot  being  the  premises  conveyed  by  the  plaintiff  to 
defendant  by  two  deeds,  dated  the  29th  of  April  1839,  and  to 
secure  part  of  the  consideration  money  of  which  the  bond,  on 
which  this  suit  is  founded,  was  given,  of  and  from  the  charge  of 
one-third  of  the  valuation  money  of  the  whole  of  the  real  estate, 
late  of  Peter  Rightmyer,  deceased,  to  wit:  $2758,  one-third 
whereof  is  $919.33,  which  remains  charged  on  the  whole  of  the 
real  estate  of  the  late  Peter  Rightmyer,  deceased ;  said  lot  No.  151, 
being  a  part  thereof,  for  the  benefit  of  the  widow  of  said  deceased, 
to  wit :  Margaret  Wollison,  late  Margaret  Rightmyer,  the  interest 
thereof  payable  annually  during  her  life,  and,  after  her  death,  the 
principal  to  the  heirs  of  said  deceased,  and  of  and  from  all  interest 
accrued,  or  which  may  yet  accrue,  thereupon,  or  upon  a  part  or 
portion  thereof,  as  well  principal  of  said  third  as  also  the  right, 
title,  and  interest  whatsoever,  of  the  widow  and  heirs  of  Peter 
Rightmyer,  deceased,  in  or  to  said  eastern  moiety  of  said  lot  No. 
151 ;  said  release  to  be  delivered  to  the  defendant." 

Upon  this  finding  the  court  entered  a  judgment  for  the  plaintiff. 

Hoffman,  for  plaintiff  in  error.  The  vendee  had  notice  by  the 
records  of  the  Orphans'  Court  of  the  existence  of  this  encumbrance 
when  he  accepted  the  conveyance  and  covenant  of  waranty,  and 
therefore  he  cannot  now  make  the  defence.  13  Serg.  4*  Rawle 
386 ;  2  Johns.  Ch.  519.  A  conditional  verdict,  such  as  this,  is  un- 
known to  our  law,  and  cannot  be  sustained.  5  Serg.  4*  Rawle  167. 

Smith,  for  defendant  in  error,  cited  7  Watts  107;  13  Serg.  4* 
Rawle  165 ;  16  Serg.  fy  Rawle  260 ;  1  Serg.  fy  Rawle  438 ;  5  Serg. 
4-  Rawle  204;  9  Serg.  fy  Rawle  161 ;  1  Penn.  Rep.  257 ;  1  Watts 
4*  Serg.  400. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  debt,  founded  upon  a  bond 
of  $1300,  conditioned  for  the  payment  of  $650.  The  defendant 
below,  who  is  also  the  defendant  here,  put  in  the  plea  of  payment, 
with  leave  to  give  the  special  matter  in  evidence,  which  was,  that 
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he  had  executed  the  bond  to  the  plaintiff  to  secure  the  payment 
of  the  balance  of  $2725,  being  the  amount  of  consideration  money, 
which  the  defendant  was  to  pay  to  the  plaintiff  for  a  lot  of  ground 
No.  f*>l,  situate  in  the  borough  of  Reading,  with  the  buildings 
and  improvements  thereon  erected,  sold  by  the  plaintiff  to  the 
defendant,  upon  the  terms  and  conditions  contained  in  an  article 
of  agreement,  made  in  writing  between  them,  under  their  respec- 
tive hands  and  seals,  bearing  date  the  15th  of  October  1838 ;  that 
the  defendant  had  discovered  since  the  purchase  and  the  giving 
of  his  bond,  that  one-half  of  the  lot  so  purchased  was  charged,  at 
the  time  of  his  purchase  and  long  before,  with  the  payment  of  the 
interest  of  $919.33,  annually,  to  the  widow  of  Peter  Rightmyer, 
during  her  natural  life,  who  was  still  living,  and  with  the  princi- 
pal, upon  her  death,  to  the  heirs  of  the  said  Peter.  The  defendant, 
after  having  shown  that  one-half  of  the  lot  was  so  charged,  by  the 
production  of  the  records  of  the  Orphans'  Court,  which  were  read 
in  evidence,  offered  to  give  in  evidence  the  article  of  agreement, 
which  was  objected  to  by  the  plaintiff,  but  admitted  by  the  court, 
to  which  the  plaintiff  excepted ;  and  this  exception  is  made  the 
ground  of  the  first  error.  The  evidence  thus  offered  was  clearly 
admissible.  It  is  impossible  to  perceive  even  the  shadow  of  an 
objection  to  it,  at  the  stage  of  the  trial  in  which  it  was  offered. 
The  objection  to  the  evidence  was  founded  upon  an  allegation, 
that  according  to  the  final  arrangement  between  the  parties  in 
consummating  the  purchase,  by  the  plaintiff's  making  a  title  to 
the  lot,  it  was  done  by  the  plaintiff's  executing  two  deeds  of  con- 
veyance to  the  defendant,  one  for  the  eastern  half  of  the  lot,  and 
the  other  for  the  western  half  of  it ;  that  the  purchase  money  was 
apportioned,  allowing  $1925  thereof  as  the  consideration  for  the 
eastern  half  of  the  lot,  upon  which  the  charge  rested ;  and  $800, 
the  residue  thereof,  as  the  consideration  for  the  western  half,  on 
which  the  charge  did  not  exist ;  and  that  the  bond  in  suit  was 
given  to  secure  the  payment  of  $650,  part  of  the  $800,  which  was 
the  consideration  agreed  on  for  the  western  half  of  the  lot :  and  in 
order  to  prove  this,  as  the  ground  of  his  objection  to  the  defend- 
ant's giving  the  articles  of  agreement  in  evidence,  the  plaintiff 
offered  to  give  the  deeds  in  evidence.  It  would  have  been  very 
wrong  in  the  court  to  have  interrupted  the  defendant  in  giving 
his  evidence,  as  the  plaintiff's  counsel  wished,  and  to  have  permit- 
ted the  plaintiff  to  give  evidence  of  facts,  which,  even  if  true, 
would  have  rendered  the  evidence  offered  by  the  defendant  of  no 
avail.  It  would  not  only  have  been  grossly  irregular  in  the  court 
to  have  permitted  the  plaintiff  to  have  done  so,  but  would  have 
answered  no  such  end  as  the  plaintiff  desired,  because  the  evi- 
dence offered  by  the  plaintiff,  as  well  as  that  offered  by  the  defend- 
ant, was  to  prove  matters  of  fact,  which  could  not  be  decided  by 
the  court  alone ;  and  hence  the  evidence  offered  by  the  defendant 
would  have  to  go  to  the  jury  at  all  events. 
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The  second  error  is  an  exception  to  the  opinion  of  the  court, 
rejecting  what  the  plaintiff  proposed  to  prove  by  Daniel  Eagle. 
We  think  the  evidence  was  clearly  inadmissible,  because  it  would 
only  at  most  have  proved  what  had  passed  between  the  parties 
some  time  previously  to  closing  and  putting  in  writing  the  agree- 
ment for  the  purchase  of  the  property ;  and  therefore  could  not 
control,  or  alter  in  the  slightest  degree,  that  which  was  finally 
agreed  on  afterwards,  and  reduced  to  writing  between  them.  The 
writing  executed  between  them  must  be  considered  as  containing 
their  last  agreement  on  the  subject,  unless  it  were  obtained  un- 
fairly, or  through  mistake,  which  is  not  alleged. 

The  third  error  is  likewise  an  exception  to  the  opinion  of  the 
court,  rejecting  what  was  alleged  to  be  a  copy  of  an  agreement 
between  John  Rightmyer  and  Jacob  Rightmyer,  relating  to  part 
of  the  lot  purchased  by  the  defendant  of  the  plaintiff.  To  render 
the  copy  of  an  agreement  admissible,  instead  of  the  original,  which 
is  considered  the  best  evidence,  and  therefore  ought  always  to  be 
produced  if  it  can  be  had,  it  must  be  first  shown,  that  there  was 
such  an  agreement  made  and  in  being,  as  that  contained  in  what 
is  offered  as  a  copy  of  it ;  and  that  it  is  either  lost,  destroyed,  or  for 
some  sufficient  reason  cannot  be  had  ;  and  again,  in  the  next  place, 
that  the  writing  offered  as  a  copy  of  it  is  truly  so.  But  here  the 
writing  called  a  copy  was  offered  without  even  a  spark  of  evidence 
being  given,  to  show  that  any  agreement  of  the  kind  had  ever  been 
made  or  known  to  exist.  It  would  therefore  have  been  most  gross 
error  in  the  court,  if  it  had  received  the  paper,  purporting  to  be  a 
copy,  in  evidence. 

The  remaining  errors  consist  of  exceptions  to  the  charge  of  the 
court.  First,  that  "  the  court  erred  in  charging  the  jury  to  find 
a  conditional  verdict  in  favour  of  the  defendant,  instead  of  leav- 
ing it  to  the  jury  as  a  question  of  fact,  to  decide  whether  the  bond 
was  given  for  that  part  of  the  property  upon  which  the  charge 
existed,  or  the  other  which  was  wholly  unencumbered."  In  point 
of  fact,  it  does  not  appear  that  the  court  did  charge  the  jury  to 
find  a  conditional  verdict  in  favour  of  the  defendant,  but  that  they 
might  find /or  Ike  plaintiff  the  amount  due  on  the  bond,  principal, 
and  interest,  to  be  paid  when  the  encumbrance,  which  was  clearly 
proven  to  exist,  should  be  removed  from  the  land  purchased  by 
the  defendant  from  the  plaintiff;  so  that  the  court  advised  the  jury 
that  they  might  find  a  conditional  verdict  in  favour  of  the  plain- 
tiff, not  the  defendant ;  which,  from  the  aspect  given  to  the  case 
by  the  evidence,  was  at  least  as  favourable  for  the  plaintiff  as  he 
had  any  right  to  claim.  And  it  would  have  been  error  in  the 
court  to  have  submitted  it,  as  a  question  of  fact,  to  the  jury,  to 
be  decided  by  them,  whether  the  bond  in  suit  was  not  given  exclu- 
sively for  the  payment  of  the  consideration  of  that  half  of  the  lot 
upon  which  the  charge  or  encumbrance  did  not  exist.  Because 
there  was  no  evidence  given  which  tended  to  prove  it ;  and  again, 
ra.  — 50 
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because  the  articles  of  agreement  between  the  parties  for  the  pur- 
chase of  the  property  showed  exclusively,  without  a  tittle  of  evi- 
dence to  the  contrary,  that  the  bond  in  suit  was  to  be  given  for 
the  payment  of  $650,  as  a  part  of  the  82725  which  was  agreed  to 
be  paid  by  the  defendant  to  the  plaintiff  as  a  consideration  for  the 
whole  of  the  property,  and  not  for  any  particular  portion  of  it. 
From  the  articles  of  agreement,  it  is  impossible  to  apply  the  mo- 
ney mentioned  in  the  bond,  which  was  given  in  pursuance  of  the 
articles,  to  one  part  of  the  lot  or  property  more  than  to  the  other, 
as  any  portion  of  the  purchase  money  thereof.  It  can  only  be 
regarded  as  part  of  a  gross  sum  that  was  to  be  paid  as  a  consid- 
eration for  the  whole  lot,  which  formed  the  subject  of  but  one 
entire  contract  of  purchase.  The  circumstance  of  the  plaintiff's 
afterwards,  when  the  bond  was  given,  making  two  deeds  of  con- 
veyance to  the  defendant,  that  is,  a  separate  deed  for  each  half 
of  the  lot,  in  which  the  whole  purchase  money  is  apportioned,  by 
allowing  in  the  one  deed  $1925,  as  the  consideration  for  the  east- 
ern half,  and  $800  as  the  consideration  for  the  western  half,  does 
not  in  the  least  go  to  show  that  the  bond  was  given  for  the  one 
more  than  the  other.  It  would  seem  that  the  plaintiff  held  the  lot  by 
two  different  titles,  that  is,  one  half  of  it  by  one  title,  and  the  other 
half  by  another  title,  which  most  probably  prompted  the  making 
of  the  two  deeds  by  him  for  the  same  to  the  defendant.  But  that 
had  nothing  to  do  with  the  giving  of  the  bond.  The  articles  of 
agreement  required  the  bond  to  be  given  for  the  sum  mentioned  in 
it,  payable  likewise  as  therein  stated ;  and  the  necessary  inference 
therefore  is,  that  it  was  given  in  pursuance  and  fulfilment  of  the 
articles. 

In  regard  to  the  other  exceptions  to  the  charge,  there  is  nothing 
in  them  which  requires  notice,  excepting  that  in  which  it  is  assign- 
ed for  error,  that  the  court  charged  the  jury  that  the  encumbrance 
or  charge,  which  had  been  shown  to  exist  on  the  property  pur- 
chased, or  at  least  a  part  of  it,  was  a  good  defence.  It  is  argued 
that  the  court  erred  in  this,  because  the  defendant  had  taken  deeds 
of  conveyance  containing  a  covenant  of  general  warranty,  which 
was  sufficient  to  protect  him,  if  broken,  which  had  not  been  the 
case  as  yet.  It  is  not  pretended  here  that  the  defendant  had  any 
actual  knowledge  of  the  encumbrance  at  the  time  of  his  agree- 
ment for  the  purchase,  or  even  at  the  time  that  he  received  the 
deeds  from  the  plaintiff.  Indeed,  it  would  seem  from  the  charge 
of  the  court  that  neither  of  the  parties  seemed  to  have  a  know- 
ledge of  the  same  until  some  time  afterwards.  This  being  the 
case,  it  cannot  be  supposed  that  any  covenant  contained  in  the 
deeds  was  taken  or  inserted  specially  with  a  view  to  protect  the 
defendant  against  the  effect  of  it.  According,  then,  to  the  doc- 
trine laid  down  and  settled  in  the  case  of  Steinhauer  v.  Witman, 
(1  Serg.  4*  Rawle  438,  447),  and  recognised  and  followed  in  seve- 
ral cases  since,  the  encumbrance  undoubtedly  formed  a  sufficient 
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bar  in  equity  to  the  plaintiff's  recovering  the  amount  or  any  por- 
tion of  the  bond  in  suit.  The  doctrine  in  Steinhaur  v.  Witman  is 
that  if  the  consideration  money  has  not  been  paid,  the  purchaser, 
unless  it  plainly  appear  that  he  has  agreed  to  run  the  risk  of  the 
title,  may  defend  himself  in  an  action  for  the  purchase  money,  by 
showing  that  the  title  was  defective,  either  in  whole  or  in  part, 
whether  there  was  a  covenant  of  general  warranty,  or  of  right  to 
convey,  or  quiet  enjoyment,  by  the  vendor,  or  not,  and  whether 
the  vendor  has  executed  a  deed  of  conveyance  for  the  premises 
or  not. 

Judgment  affirmed. 


Ralph  against  Brown. 

A  plea  in  abatement  may  be  set  aside  or  treated  as  a  nullity,  if  pleaded  out  of 
time,  or  if  it  be  otherwise  irregular,  but  not  for  insufficiency ;  the  proper  course, 
in  such  case,  is  to  demur. 

The  pendency  of  a  bill  in  equity  in  another  State,  to  have  a  discovery  of  the 
debtor's  effects,  under  a  statute  of  that  State,  and  an  injunction  to  prevent  him 
from  disposing  of  them,  is  not  the  subject  of  a  plea  in  abatement  of  a  subsequent 
action  for  the  same  cause  here. 

An  original  paper  in  the  hands  of  a  person  who  cannot  be  reached  by  the  pro- 
cess of  the  court,  so  as  to  compel  its  production,  may  be  proved  by  parol. 

It  is  not  a  good  objection  to  the  competency  of  a  witness  produced  by  a  defend- 
ant, that  he  has  an  interest  in  the  plaintiff's  recovery. 

In  an  action  upon  a  note  given  in  the  State  of  New  York,  the  plaintiff  is  enti- 
tled to  recover  interest  at  the  rate  of  seven  per  cent,  per  annum,  according  to  the 
law  of  that  State. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Peleg  Brown  against  Nathan  Brown  and  George  W.  Ralph. 
This  was  an  action  of  debt  founded  upon  a  judgment  obtained  in 
the  Supreme  Court  of  the  State  of  New  York. 

The  writ  was  issued  to  January  term  1840,  and  was  served 
upon  Ralph  alone,  who  appeared,  and  in  July  1840  pleaded  in 
abatement  the  pendency  of  a  bill  in  the  Court  of  Chancery  in  the 
State  of  New  York,  between  the  same  parties,  for  the  same  cause 
of  action.  The  court  granted  a  rule,  at  the  instance  of  the  plain- 
tiff, to  show  cause  why  this  plea  should  not  be  quashed.  On  the 
argument  of  this 'rule  it  appeared  that  the  bill  filed  in  the  Court 
of  Chancery  of  New  York,  prayed  a  disclosure  of  the  defend- 
ant's property,  and  an  injunction  to  prevent  a  fraudulent  transfer 
of  it. 

The  court  below  was  of  opinion  that  the  pendency  of  a  suit  in 
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another  State  was  not  the  subject  of  a  plea  in  abatement  of  an 
action  for  the  same  cause  here;  and  that  the  proceeding  there 
pending  in  Chancery  being  a  mere  bill  of  discovery,  and  praying 
an  injunction,  was  not  such  a  proceeding  as  would  abate  an  action 
at  law  here ;  and  therefore  struck  off  the  plea  in  abatement  and 
ordered  the  defendant  to  plead  to  the  action.  The  defendant  then 
pleaded  payment  with  leave,  &c.  and  subsequently  "  that  Andrew 
Dimmock,  of  the  city  of  New  York,  was,  at  the  institution  of  this 
suit,  a  party  in  interest  in  the  judgment  on  which  this  suit  is 
founded."  The  defendant  also  pleaded  specially  "  that  after  the 
obtaining  or  rendition  of  the  judgment  in  the  said  declaration 
mentioned,  and  before  the  impetration  of  the  writ  on  which  the 
above-stated  declaration  is  founded,  to  wit,  on  the  1st  day  of 
August  1838,  at  the  city  of  New  York,  the  said  plaintiff,  by  the 
name  of  Brown  &  Dimmock,  per  Peleg  Brown,  a  certain  writing 
of  release,  sealed  with  his  seal,  and  by  certain  other  persons  whose 
names  were  thereto  subscribed,  and  their  seals  affixed,  the  date 
whereof  is  the  day  and  year  aforesaid,  (which  said  writing  of 
release  being  in  the  possession  of  the  said  Peleg  Brown  or  in  that 
of  his  copartner,  and  party  in  interest  in  the  above  suit,  Andrew 
Dimmock  of  the  said  city  of  New  York,  the  said  George  W.  Ralph 
cannot  now  produce  or  to  the  court  here  show,)  did  remise,  release 
and  for  ever  discharge  a  certain  Nathan  Brown,  a  former  copartner 
of  the  said  George  W.  Ralph,  and  also  a  co-defendant  with  the  said 
George  W.  Ralph  in  the  judgment  upon  which  the  above  declara- 
tion is  founded,  of  and  from  all  debts,  claims  and  demands  what- 
soever, due  or  owing  to  the  said  Brown  &  Dimmock,  (or  him  the 
said  Peleg  Brown),  by  the  said  Nathan  Brown  individually,  or  as 
a  copartner  of  Brown  &  Ralph,  of  Rodman,  Jefferson  county, 
New  York,  (the  said  firm  of  "  Brown  &  Ralph,"  the  said  George 
W.  Ralph  avers  to  have  been  composed  of  the  aforesaid  Nathan 
Brown  and  the  said  George  W.  Ralph,  the  persons  named  in  the 
writ  aforesaid),  as  by  the  said  deed  or  writing  of  release,  reference 
being  thereunto  had,  will  fully  appear.  And  this,  he,  the  said 
George  W.  Ralph,  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  Peleg  Brown  ought  to  have  or  maintain  his  aforesaid 
action  against  him." 

Issues  were  joined  upon  these  pleas. 

Upon  the  trial  the  defendant  offered  in  evidence  the  release  of 
Nathan  Brown,  signed  by  a  number  of  his  creditors,  and  among 
them,  "  Brown  &  Dimmock,  per  Peleg  Brown,"  as  follows : 

New  York,  August  1,  1838. 

"For  and  in  consideration  of  the  sum  of  $1,  to  us  in  hand  paid 
by  Nathan  Brown,  per  Henry  J.  Youngs,  the  receipt  whereof  is 
hereby  acknowledged,  we  do  hereby  acquit,  release  and  discharge 
said  Brown  of  and  from  all  debts,  claims  and  demands  whatsoever, 
due,  or  owing  to  us  by  said  Brown  individually,  or  as  a  copartner 
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of  the  late  firm  of  Brown  &  Ralph,  of  Rodman,  Jefferson  county, 
New  York." 

And  with  it  offered  the  deposition  of  Andrew  Dimmock,  the 
material  part  of  which  is  as  follows : 

"  Since  the  month  of  July  1834,  I  know,  by  Peleg  Brown's  ad- 
mission, and  the  receipt  hereunto  annexed,  that  he  received  863 
of  Nathan  Brown,  but  whether  in  full  satisfaction  of  all  "judg- 
ments, claims  and  demands,  due  or  owing  to  the  said  Peleg  Brown 
by  Nathan  Brown,"  I  cannot  say,  as  he  did  not  in  said  admission 
use  said  terms.  I  distinctly  understood  that  he,  Peleg  Brown,  had 
discharged  Nathan  Brown  from  all  individual  liability  on  account 
of  all  debts  due  by  Brown  &  Ralph.  A  true  copy  of  the  receipt 
of  Brown  &  Dimmock,  signed  by  Peleg  Brown,  and  given  on  the 
settlement  of  Nathan  Brown's  liability,  connected  with  the  judg- 
ment against  Brown  &  Ralph,  is  hereto  annexed,  marked  Exhibit 
A.  I  have  compared  said  copy  with  the  original,  and  know  it  to 
be  a  true  copy." 

"  Brown  &  Ralph  were  indebted  to  Brown  &  Dimmock  on  the 
28th  July  1838.  The  firm  of  Brown  &  Dimmock  was  composed 
of  Peleg  Brown  and  Andrew  Dimmock.  On  the  28th  July  1838, 
Nathan  Brown  paid  $63  to  Peleg  Brown,  one  of  the  partners  of 
Brown  &  Dimmock,  who  at  the  same  time  discharged  Nathan 
Brown  individually,  by  a  release  in  writing,  (a  true  copy  of  which 
is  annexed,  marked  Exhibit  B,  being  a  true  copy  of  the  original 
now  produced.  Previous  to  this  payment  an  agreement  of  com- 
promise, (now  produced),  a  true  copy  of  which,  marked  Exhibit  C, 
was  executed  between  the  parties  thereto ;  and  these  are  all  the 
papers  I  know  of  connected  with  said  settlement).  The  paper 
inquired  for,  dated  Jlugust  1st,  1838,  is  the  Exhibit  A,  annexed. 
The  originals  of  the  copies  annexed,  are  in  the  possession  of  witness, 
but  he  has  no  right  to  deliver  them  up,  and  therefore  declines  to  do  so." 

"  The  claim  of  Brown  &  Dimmock  against  Brown  &  Ralph, 
was  a  negotiable  note  of  hand.  Brown  &  Dimmock  sent  the 
note  to  G.  C.  Sherman,  attorney  at  Watertown,  Jefferson  county, 
in  the  year  1834,  to  be  collected,  and  Brown  &  Dimmock  have 
since  paid  Mr  Sherman  his  costs  for  serving  the  same,  and 
obtaining  the  judgment.  The  firm  of  Brown  &.  Ralph  became 
insolvent  in  1838,  (and  their  firm  was  dissolved  in  that  year). 
The  note  above  referred  to,  was  drawn  by  Brown  &  Ralph,  but 
in  whose  favour  don't  now  recollect;  don't  know,  of  my  own 
knowledge,  that  judgment  was  obtained ;  believe  it  was.  Sherman 
was  paid  his  costs  for  entering  up  the  judgment  as  stated.  Don't 
know  positively  in  whose  name  the  judgment  was  entered  up; 
believe,  in  the  name  of  Peleg  Brown ;  and  it  is  the  same  debt  on 
which  witness  believes  this  suit  is  instituted." 

To  this  evidence  the  plaintiff  objected,  and  the  court  rejected 
it,  on  the  ground  that  from  the  face  of  the  deposition,  the  release 
and  all  the  material  facts  referred  to  were  in  writing  and  should 
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have  been  produced.  And  in  the  second  place,  that  the  defendant 
had  pleaded  in  bar  that  Dimmock  was  a  party  in  interest  in  this 
suit,  and  therefore  he  could  not  be  compelled  to  testify ;  and  that 
the  presumption  was  that  he  would  not  have  given  his  deposition, 
had  that  plea  been  pleaded  before  it  was  taken,  if  such  was  the 
case.  The  defendant  excepted  to  the  opinion  of  the  court. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  interest  at  the  rate  of 
seven  per  cent,  per  annum. 

Fisher,  for  plaintiff  in  error,  contended  that  the  plea  in  abate- 
ment was  good,  and  cited  1  Chit.  PL  331 ;  8  Watts  460 ;  3  Rawle 
320;  9  Serg.  $  Rawle  252;  10  Serg.fy  Rawle  240;  2  Watts  $ 
Serg.  207,  213.  It  was  not  in  the  power  of  the  defendant  to  pro- 
duce the  release  pleaded,  or  to  make  profert  of  it,  because  it  was  in 
the  possession  of  the  other  party.  It  was,  therefore,  as  lost  to  the 
defendant,  and  a  copy  of  it  may  be  proved  and  given  in  evidence. 
There  was  no  necessity  of  giving  a  special  notice  to  produce  it ; 
the  pleadings  were  a  sufficient  notice  to  the  plaintiff.  1  T.  R.  158; 
8  Watts  77  ;  10  Serg.  $  Rawle  194 ;  9  Watts  433 ;  5  Watts  536. 

Hamilton  Mricks,  for  defendant  in  error.  The  plea  in  abate- 
ment was  out  of  time ;  it  should  have  been  after  special  impar- 
lance,  and  within  four  days  after  narr.  filed.  1  Penn.  Prac.  269 ; 
1  Chit.  PL  448.  Apart  from  the  consideration  that  the  proceed- 
ings in  chancery  here  pleaded,  were  founded  upon  a  mere  bill  of 
discovery,  and  praying  an  injunction  against  a  fraudulent  conceal- 
ment, the  pendency  of  a  personal  action  in  a  foreign  country  can- 
not be  pleaded  in  abatement  or  bar  of  an  action  here.  9  Johns  221 : 
12  Johns  99 ;  4  Cowen  521 ;  7  Paige  85. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  plea  in  abatement,  filed,  as  this  was,  after 
the  period  allowed  for  a  general  imparlance,  might  be  properly  set 
aside  or  treated  as  a  nullity,  (Tidd's  Pr.  Troub.  Ed.  730) ;  but  not 
for  the  reason  assigned,  that  the  matter  contained  in  it  was  insuf- 
ficient, though  it  was  in  fact  so.  The  proper  course  for  that,  is 
to  demur;  but  not  to  strike  off  or  sign  judgment,  which  can  be 
done  only  when  the  plea  is  out  of  time,  or  otherwise  irregular. 
Thus  in  Thellusson  v.  Smyth,  (5  T.  /?.  152),  it  was  held  that  to 
warrant  the  signing  of  judgment  for  want  of  an  issuable  plea  under 
a  Judge's  order,  it  must  appear  that  the  one  pleaded  is  a  dilatory 
plea  on  the  face  of  it ;  for  that,  if  it  go  to  the  substance  of  the 
action,  however  bad  it  may  be  in  itself,  the  plaintiff  must  demur: 
and  in  Coppin  v.  Carter,  (1  T.  R.  462),  the  court  refused  to  con- 
sider not  guilty  as  a  nullity  when  pleaded  to  an  action  of  debt  on 
a  penal  statute.  The  court  was,  therefore,  right,  but  for  a  bad 
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reason.  Yet  the  substance  of  the  plea  was  palpably  bad ;  not, 
perhaps,  because  the  pendency  of  an  action  in  another  State  may 
not  be  pleaded  in  abatement  of  a  subsequent  action  for  the  same 
cause  here,  but  for  the  reason  that  the  bill  in  equity  pleaded  here, 
was  not  in  fact  for  the  same  cause.  The  suit  pending  below,  was 
an  action  of  debt  on  a  judgment ;  and  the  bill  pending  in  the  chan- 
cery of  New  York,  was  not  to  enforce  the  judgment,  but  to  have 
a  discovery  of  the  debtor's  effects  under  a  statute  of  that  state, 
and  an  injunction  to  prevent  him  from  disposing  of  them.  The 
pendency  of  a  bill  in  equity  may  doubtless  be  pleaded  to  a  subse- 
quent bill  for  the  same  cause;  but  surely,  the  execution  of  a  judg- 
ment at  law  has  not  been  committed  to  a  court  of  chancery  in  any 
of  the  American  States,  though  the  power  of  such  a  court  may  be 
conveniently  employed,  as  it  was  in  this  instance,  as  an  ancillary 
one.  But  though  the  course  of  the  court  below  was  right  in  rela- 
tion to  the  actual  state  of  the  case,  it  was  wrong  in  relation  to  the 
case  assumed ;  and  we  cannot  but  lament  the  disorder  and  loose- 
ness of  practice  which  a  course  so  summary  would,  in  any  other 
case,  have  a  tendency  to  produce. 

The  rejection  of  Dimmock's  deposition,  with  the  copy  of  the 
release  which  accompanied  it,  was  an  error.  The  original  paper 
was  in  the  hands  of  a  person  who  could  not  be  reached  by  the  pro- 
cess of  the  court ;  and  it  was  as  much  beyond  the  defendant's 
power  to  compel  the  production  of  it,  as  if  it  had  been  destroyed. 
That  person  had  reason  to  retain  the  custody  of  it,  as  it  contained 
other  releases  which  were  incorporated  with  it ;  but  whatever  the 
reason,  it  was  enough  that  he  did  not  choose  to  part  with  it.  What 
could  the  defendant  do?  He  had  proved  the  execution  of  the 
original  by  the  plaintiff's  admission,  which,  as  the  testimony  of 
the  subscribing  witness  had  not  been  called  for,  was  sufficient  to 
go  to  the  jury ;  and  he  had  proved  the  faithfulness  of  the  copy  by 
a  witness  who  had  compared  it  with  the  original.  The  court 
rejected  the  whole,  because  it  appeared  on  the  face  of  the  deposi- 
tion, as  it  was  said,  that  the  material  facts  referred  to  by  parol, 
were  in  writing;  and  that  as  the  interest  of  the  witness  was  pleaded 
in  bar,  it  was  to  be  presumed  he  would  have  refused  to  testify, 
had  he  known  that  he  was  to  be  treated  as  a  party. 

His  testimony,  however,  was  not  adduced  to  prove  the  judg- 
ment or  the  contents  of  the  release ;  but  to  show  what  the  plaintiff 
had  said  in  relation  to  their  existence.  The  judgment  itself  had 
been  produced  by  the  plaintiff,  and  a  copy  of  the  release  was 
offered  by  the  defendant  in  connection  with  the  parol  evidence  to 
make  way  for  it  as  proof  of  the  contents  of  the  original.  The  wit- 
ness might  certainly  speak  of  them  as  matters  of  inducement  to 
the  copy ;  and  the  deposition,  therefore,  contained  nothing  that  was 
secondary. 

Nor  is  there  more  force  in  the  reason  that  the  witness  must  now 
be  taken  to  be  a  party  in  interest.  His  testimony  was  adduced 
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to  operate  against  his  supposed  interest ;  as  in  Purviance  v.  Dry- 
den,  (3  Serg.  4*  Rawle  402),  where  the  testimony  of  a  defendant, 
sued  but  not  taken,  was  received  for  the  plaintiff.  What  was  this 
plea  of  interest  ?  If  it  was  anything  but  a  plea  in  abatement  for 
the  non-joinder  of  the  witness  as  a  party  to  the  original  contract,  it 
was  insensible  and  void.  But  it  could  not  be  received  as  a  plea  in 
abatement,  not  only  because  it  was  out  of  time,  but  because  the 
original  contract  had  merged  in  the  judgment  on  it  which  had 
been  rendered  in  favour  of  the  plaintiff  alone ;  and  which  is  the 
foundation  of  the  present  action.  As  a  plea  in  bar,  it  did  not 
answer  the  declaration ;  for  it  will  not  be  said  that  an  action  can- 
not be  maintained  on  a  judgment  by  the  legal  party,  if  another 
have  a  beneficial  interest  in  it.  It  could  be  maintained  in  the 
name  of  no  one  else ;  and  though  it  might  be  marked  to  the  use  of 
another,  in  order  to  show  a  particular  interest,  yet  that  is  not  so 
indispensable  that  the  omission  of  it  can  be  pleaded  in  bar;  it  is  a 
matter  between  the  actual  and  the  nominal  plaintiff,  with  which 
the  defendant  has  no  concern,  the  legal  title  being  enough  for  a 
recovery  against  him.  The  plea,  therefore,  was  a  nullity  in  every 
respect,  and  ought  not  to  have  been  received.  But  being  received, 
it  did  not  change  the  position  of  the  witness.  If  he  was  a  party 
in  interest  after  it,  he  had  been  a  party  in  interest  before  it.  Nor 
is  the  effect  of  it  to  subject  him  to  liability  even  for  costs ;  for  to 
do  that,  would  be  the  province  of  the  court,  not  of  the  jury.  But 
a  witness  cannot  refuse  to  answer,  though  his  testimony  may  sub- 
ject him  to  a  civil  liability.  That  principle  was  settled  by  Baird 
v.  Cochran,  (4  Serg.  4*  Rawle  397),  and  JVass  v.  Vanswearingen, 
(7  Serg.  4*  Rawle  192),  as  it  was  in  England  at  the  same  time,  by 
statute.  Besides,  a  witness  may  choose  to  testify  against  his  inte- 
rest, and  who  is  to  prevent  him  ?  It  is  said  this  witness  might 
perhaps  have  refused  to  be  examined,  had  he  known  that  he  was 
to  be  treated  as  a  party.  What  then  ?  The  exemption  of  a  wit- 
ness from  examination  is  his  privilege,  not  that  of  the  party  against 
whom  he  is  produced.  If  he  do  not  demur,  no  one  else  can ;  for 
he  is  the  person  to  be  protected.  Nor  is  the  violation  of  his  right 
a  subject  of  exception ;  for  no  one  else  is  injured  by  it.  If  the  sup- 
pression of  the  evidence  were  the  right  of  the  party,  he  might 
enforce  it  where  the  witness  might  be  willing  to  waive  it;  but 
though  the  Judge  ought  to  advise  the  witness  of  his  privilege, 
(Southard  v.  Rexford,  6  Cow.  245),  he  cannot  compel  him  to  exer- 
cise it.  The  court  went  too  far,  then ;  for  there  is  no  reason  to 
presume  the  witness  would  have  refused  to  testify  had  he  known 
that  the  plea  would  be  filed. 

There  was  no  force  in  the  objection  to  the  evidence  as  it  was 
put  before  the  court.  It  was,  indeed,  held  in  J\V 'Reynolds  v.  M'Cord, 
(6  Watts  288),  as  it  is  laid  down  in  the  text-books,  (1  Stark.  Ev. 
341),  that  proof  of  execution  by  the  subscribing  witness,  where 
there  is  one,  must  precede  the  proof  of  contents;  but  no  objec- 
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tion  seems  to  have  been  made  on  that  ground,  and  the  defect  may 
be  supplied  for  the  time  to  come.  It  is  scarce  necessary  to  say, 
that  the  rate  of  interest  prescribed  was  the  proper  one. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Himes  against  Keller. 

A  surety,  who  pays  the  debt  of  the  principal,  is  not  entitled  to  substitution  to 
the  rights  and  remedies  of  the  creditor  as  against  his  co-surety,  by  reason  of  any 
consideration  which  existed  between  the  principal  debtor  and  the  co-surety  for 
his  entering  into  the  original  obligation ;  especially  when  there  are  intervening 
creditors  whose  rights  would  be  affected  by  making  the  substitution. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Cumberland 
county. 

George  Himes  against  Jacob  Keller. 

This  was  an  issue  directed  to  try  the  right  to  the  proceeds  of 
the  sale  of  the  real  estate  of  Peter  Ege,  in  the  hands  of  the  sheriff. 
The  plaintiff  in  error  was  the  plaintiff  below,  and  claimed  the 
whole  amount  of  a  judgment:  John  H.  Weaver  v.  George  W. 
Woodburn,  Peter  Ege  and  Joseph  A.  Ege,  for  $2950. 

John  H.  Weaver  sworn.  George  W.  Woodburn  was  indebted 
to  me  to  that  amount,  and  he  gave  me  Peter  Ege  and  Joseph  A. 
Ege  as  security  in  the  judgment  in  dispute. 

When  Woodburn  and  I  talked  about  the  judgment,  he  alleged 
that  the  "  Pine  Grove"  establishment  was  indebted  to  him,  and 
therefore  he  could  ask  them  to  go  as  security  to  me ;  as  to  any 
arrangement  between  Ege  and  Woodburn  themselves,  I  know 
nothing  about  it. 

9th  November  1836,  Joseph  A.  Ege  paid  on  account  of  the 
judgment  to  the  plaintiff  $350;  16th  of  January  1837,  Joseph  A. 
Ege  paid  on  account  of  it  $1250;  12th  of  April  1837,  George 
Himes  paid  on  account  of  it  $1500.  And  the  same  day  Jos.  A.  Ege 
paid  $60.16,  which  was  the  whole  balance  due,  and  then  the  whole 
judgment  was  transferred  to  George  Himes,  the  present  plaintiff, 
in  pursuance  of  an  arrangement  between  him  and  Joseph  A.  Ege, 
and  with  the  consent  of  Peter  Ege  in  writing,  which  was  given  in 
evidence,  as  follows : 

"  John  H.  Weaver,  for  use,  &c.,  v.  George  W.  Woodburn,  Peter 

Ege,  and  Joseph  A.  Ege.     In  this  case  I  executed  this  judgment 

in  consequence  of  my  indebtedness  to  George  W.  Woodburn,  and 

Jos.  A.  Ege  was  a  surety.  Now,  in  consideration  of  George  Himes's 
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paying  the  amount  of  the  judgment  in  order  to  relieve  my  real 
estate,  which  has  been  levied  by  virtue  of  a  fieri  facias  upon  the 
same,  I  agree  that  the  judgment  shall  be  considered  as  against  me 
as  a  principal,  and  that  I  have  no  defence  to  the  payment  of  the 
same. 

Witness  my  hand,  the  25th  of  April  1837,  PETER  EGE. 

Tes : — JOSEPH  A.  EGE." 

The  arrangement  between  Joseph  A.  Ege  and  George  Himes 
was,  that  if  Himes  would  pay  the  $1500  in  the  judgment,  and 
take  an  assignment  of  that  amount,  Joseph  A.  Ege  would  assign 
to  him  the  other  part  of  the  judgment,  which  he  as  a  surety  had 
paid,  in  consideration  of  Himes's  giving  up  to  him  certain  notes 
of  his  which  he  held. 

The  defendant  admitted  the  right  of  the  plaintiff  to  recover 
$1500  of  the  judgment  which  he  paid,  but  no  more. 

Joseph  A.  Ege  sworn.  Peter  Ege  went  into  the  judgment  in 
consequence  of  his  indebtedness  to  George  Woodburn.  George 
Woodburn  and  Weaver  were  carrying  on  a  store  in  Newville.  At 
the  same  time,  George  and  John  M.  Woodburn  were  carrying  on 
in  Carlisle,  &c.  In  1834  George  and  John  M.  Woodburn  came 
out  for  the  purpose  of  settling  their  accounts  with  Peter  Ege. 
After,  the  accounts  were  settled,  but  not  finally  closed.  The  object 
of  a  settlement  was,  to  get  this  bond  from  Peter  Ege.  While  car- 
rying on  the  business  at  Newville,  Woodburn's  fonds  were  vested 
in  the  store  here,  and  there  were  debts  owing  in  the  city  by  Wood- 
burn  and  Weaver.  They  had  dissolved  partnership.  There  was 
an  agreement  entered  into  between  Woodburn  and  Weaver, 
whereby  Weaver  was  to  pay  the  debts  in  the  city.  After  we  had 
got  through  the  settlement,  I  found  there  was  a  large  balance 
coming  to  the  store  in  this  place,  the  half  of  which  George  Wood- 
burn  would  have  a  right  to  receive.  He  requested  this  judgment 
from  my  father,  that  Weaver  and  he  were  likely  to  make  an 
arrangement  about  the  city  debts.  I  went  to  the  house;  my 
father  was  at  the  house.  I  stated  to  my  father  what  Woodburn 
would  wish  to  have  done.  He  hesitated  about  signing.  I  told 
him  it  would  make  no  difference,  he  would  eventually  have  to  pay 
Woodburn  the  money.  He  agreed  to  sign  it.  George  Woodburn 
requested  me  to  go  in  the  bond*  I  declined  at  first.  He  said 
unless  I  went  in,  Weaver  would  not  go  into  the  arrangement ;  he 
was  a  queer  man,  and  would  have  things  as  he  wanted.  We  all 
signed  the  bond,  Woodburn,  my  father,  and  myself. 

The  paper  of  the  27th  of  March  1837,  was  given  to  George 
Himes  before  he  took  the  assignment  of  the  judgment.  The  body 
of  it  is  in  my  handwriting.  I  was  present  when  the  assignment 
was  made  to  George  Himes,  and  received  from  him  the  other 
portion  of  the  judgment.  I  paid  $60.16  more  than  the  $1500;  the 
whole  amount  of  the  judgment  was  assigned. 

So  far   as   John   M.   Woodburn   was   concerned,   they   were 
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assigned.  George  Woodburn  claimed  the  right  to  settle  his  own 
portion.  Mr  Himes  gave  me  up  a  note  he  held  against  me  for 
$700,  and  two  due  bills,  which  would  amount  to  from  3  to  $400. 
That  is  a  statement  of  the  amount  I  received  from  Himes.  The 
$402  was  paid  me.  All  he  agreed  to  give  for  the  judgment,  was 
the  $1500.  I  agreed  to  let  him  have  the  judgment  for  that  sum. 
That  is  a  calculation  of  the  receipts  given. 

The  court  below  (Parsons,  President)  instructed  the  jury  that 
all  the  facts  given  in  evidence  did  not  entitle  the  plaintiff  to  sub- 
stitution to  an  amount  exceeding  that  which  he  actually  paid. 

Biddle  and  Watts,  for  plaintiff  in  error.  The  character  which 
the  parties  to  a  contract  bear  to  each  other  and  the  creditor, 
depends  upon  the  consideration  which  induces  them  to  enter  into 
it.  A  principal  is  so,  because  he  enters  into  the  obligation  by 
reason  of  indebtedness ;  and  the  surety  is  so,  because  he  receives 
no  valuable  consideration.  The  application  of  this  rule  to  the 
facts  of  this  case,  makes  Peter  Ege  the  principal ;  and  as  between 
the  parties  themselves,  George  W.  Woodburn  and  Joseph  A.  Ege 
are  mere  sureties.  The  fund  which  was  to  pay  the  debt,  was 
known  and  acknowledged  to  be  in  the  hands  of  Peter  Ege,  with 
whose  consent  the  present  plaintiff  takes  an  assignment  of  the 
judgment  as  against  him.  What  has  a  subsequent  judgment  cre- 
ditor of  Peter  Ege  to  do  with  this  ?  He  took  his  judgment  subject 
to  this  one,  which  he  now  seeks  to  avoid,  in  violation  of  the  plainest 
principles  of  equity  between  the  parties  themselves.  2  Rawle  132 ; 
9  Watts  455;  4  Watts  31;  17  Fez.  514;  4  John.  Ch.  17. 

Graham  and  Alexander,  contra,  argued  that  the  proof  did  not 
establish  the  fact  that  Peter  Ege  was  a  surety ;  but  on  the  con- 
trary, that  the  original  contract  was  between  Weaver  and  Wood- 
burn,  and  that  Peter  and  Joseph  Ege  were  sureties.  What  differ- 
ence can  it  make  that  reasons  existed  why  Peter  Ege  should 
become  the  surety  of  Woodburn?  That  would  not  alter  the 
nature  of  the  contract  of  the  parties.  The  relation  of  principal 
and  surety  grows  out  of  the  contract  itself,  and  not  out  of  other 
transactions  which  they  have  had  between  them.  It  would  not 
be  equitable,  that,  after  subsequent  judgments  are  obtained  against 
Peter  Ege,  he  should  enter  into  such  an  arrangement  as  would 
give  him  a  different  character  from  that  which  the  original  trans- 
action gave  him.  Chancery  will  never  interfere  to  grant  substi- 
tution in  a  doubtful  case.  4  Johns.  Ch.  17.  But  the  principles 
contended  for  by  the  plaintiffs  in  error,  are  fully  considered  and 
repudiated  in  3  Penn.  Rep.  200. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J.  —  The  question  is  whether,  considering  Himes  as 
Joseph  A.  Ege's  representative,  he  has  the  right  to  claim  the  whole 
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amount  of  this  judgment,  or  only  one-half;  or  in  other  words, 
whether  P.  Ege  is  to  be  considered  as  principal  or  co-surety. 

The  principle  has  been  adopted  by  courts  of  chancery,  that  a 
surety  in  a  bond  or  other  security,  paying  it  to  the  creditor,  is 
entitled  to  a  cession  of  the  debt,  and  a  substitution  or  subrogation 
to  all  the  rights  and  actions  of  the  creditor  against  the  debtor ; 
and  the  security  is  treated  as  between  the  surety  and  debtor,  as 
still  subsisting  and  unextinguished.  1  Story's  Eq.  590.  The  right 
is  based  on  the  principles  of  natural  justice  and  equity,  4  Johns. 
Ch.  130;  1  Watts  fy  Serg.  157;  and  it  has  been  frequently  recog- 
nised by  this  court.  Goswiler's  Estate,  (3  Penn.  Rep.  203) ;  Erb's 
Appeal,  (2  Penn.  Rep.  296) ;  1  Watts  $  Serg.  420.  Were  the 
question  here  merely  between  Joseph  A.  Ege,  or  his  representa- 
tive, and  Peter  Ege,  there  could  be  no  difficulty  in  treating  Peter 
Ege  as  principal ;  because  he  has  himself  asserted  it  by  the  writing 
of  the  12th  of  April  1839 ;  or  perhaps  without  this,  less  strictness 
might  be  required  as  between  themselves.  But  it  seems  there  are 
intervening  creditors  of  Peter  Ege,  whose  rights  would  be  affected 
by  making  this  substitution  now;  and  it  has  been  held  by  this 
court,  that  a  substitution  which  will  work  a  prejudice  to  other 
creditors,  not  parties  to  the  arrangement,  will  be  made  only  in  a 
clear  case.  Goswiler's  Estate,  (3  Penn.  Rep.  203).  In  the  case 
before  us,  it  is  a  matter  of  doubt  in  what  light  Peter  Ege  was  to 
be  considered  before  those  judgments  were  rendered — whether  as 
co-surety  or  principal.  It  appears  that  it  was  in  consequence  of 
his  being  indebted  to  Woodburn,  that  he  signed  the  bond ;  but 
though  this  may  have  been  his  motive,  yet  there  was  no  agreement 
or  understanding  between  him  and  Woodburn,  what  was  to  be 
the  effect  of  his  signing  this  judgment.  It  does  not  appear  it  was 
to  be  an  extinguishment  of  Woodburn's  claim  against  him,  or  that 
Woodburn  released  him.  On  paying  Woodburn's  debt,  he  might 
perhaps  have  claimed  against  Woodburn  the  rights  of  a  surety. 
His  position,  to  say  the  least,  was  equivocal,  liable  to  shift  accord- 
ing to  subsequent  circumstances.  We  think  the  case  is  therefore 
not  one  in  which  the  equity  of  substitution  is  so  clear  that  it  ought 
to  be  applied. 

Judgment  affirmed. 


May  1842.]  OF  PENNSYLVANIA.  405 


Mytinger  against  Springer. 

Money  contributed  by  individuals  and  deposited  in  the  hands  of  a  stake-holder 
as  a  wager  upon  the  result  of  an  election,  cannot  be  recovered  back  in  a  joint 
action  by  the  contributors. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

Ellis  Springer  and  Nathan  Wright  against  Lewis  Mytinger. 
This  was  an  action  of  assumpsit,  in  which  the  plaintiffs  counted  for 
money  had  and  received  to  the  amount  of  $1000.  The  proof  was, 
that  the  plaintiffs  united  in  depositing  the  sum  of  $1000  in  the 
hands  of  the  defendant,  which  was  wagered  upon  the  result  of  an 
election,  and  which  he  received  notice  from  the  plaintiffs  not  to 
pay  over.  The  question  was  argued  in  this  court  and  decided 
upon  the  point,  whether  a  joint  action  would  lie.  Other  questions 
were  presented  to  the  court  below,  upon  which  the  plaintiffs  were 
permitted  to  recover.  This  one  does  not  seem  to  have  been 
noticed. 

A.  P.  Wilson,  fo'r  plaintiff  in  error,  argued  that  a  joint  action 
would  not  lie;  that  each  plaintiff  was  only  interested  to  the  amount 
deposited  by  him;  and  cited  10  Serg.  4*  Rawle  213;  3  Penn. 
Rep.  494. 

Bell,  contra,  argued  that  the  joint  deposit  of  money  can  only  be 
recovered  in  a  joint  action.  It  is  in  the  nature  of  an  implied  con- 
tract of  the  defendant  to  pay  the  money  to  those  from  whom  he 
received  it.  He  received  the  money  as  one  sum,  not  knowing  the 
several  interests  of  the  two  depositors,  if  any  such  existed;  no 
implication  could  therefore  arise  of  a  promise  to  pay  to  each  a 
sum,  the  amount  of  which  the  defendant  never  knew. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  The  only  point  on  which  any  serious  difficulty 
arises,  is  in  the  instruction  that  the  plaintiffs  can  sustain  a  joint  suit 
to  recover  the  money  from  the  stake-holder.  Taking  it  for  granted 
that  plaintiffs  owned  the  money  in  unequal,  or  equal  proportions, 
(and  this  is  the  fair  import  of  the.evidence),  and  that  the  defendant 
paid  the  money  to  the  winner  in  defiance  of  notice,  the  question 
remains,  can  a  joint  suit  be  sustained  to  recover  an  illegal  wager. 
The  very  point  has  not  yet  been  decided ;  but  in  one  case,  which 
will  be  noticed,  an  opinion  has  been  intimated.  In  Reichly  v. 
Maday,  (2  Watts  fy  Serg.  59),  it  is  held,  that  a  notice  to  a  stake- 


406  SUPREME  COURT  [Harrisburg 

[Mytinger  v.  Springer.] 

holder  not  to  pay  over  money  deposited  in  his  hands  upon  an  ille- 
gal wager,  must  come  from  the  owner  of  the  money.  The  case 
proceeds  on  the  idea  that  the  stake-holder  is  justified  in  paying  it 
over,  because,  until  notice  from  the  owner,  he  has  a  right  to  suppose 
he  is  at  liberty  to  pay  it  over  to  the  winner.  But  here  the  notice 
was  given  by  the  parties  in  interest,  and  therefore  any  excuse  aris- 
ing from  a  presumed  acquiescence  of  the  owners  of  the  money  can- 
not avail  the  defendant.  But  whether  the  suit  should  be  joint  or 
several,  Jlpp  v.  Coryell,  (3  Penn.  Rep.  494),  is  more  to  the  pur- 
pose. When  a  sum  of  money  is  raised  by  the  contribution  of 
several  persons,  to  be  bet  on  a  horse-race,  and  the  same  is  depo- 
sited in  the  hands  of  a  stake-holder  by  one  of  the  contributors,  in 
an  action  against  such  stake-holder,  to  recover  back  the  money,  by 
the  individual  who  deposited  it,  it  was  held,  that  he  was  entitled 
to  recover  only  that  part  of  the  stake  he  contributed,  and  not  the 
whole.  It  was  held,  that  although  the  parties  made  it  a  joint 
fund,  yet,  for  the  maintenance  of  the  suit,  it  must  be  considered 
as  a  separate  fund,  and  on  that  ground  the  depositor  was  allowed 
to  recover  his  proportion,  but  not  more,  from  the  stake-holder. 
No  money,  as  is  said  in  the  case,  is  received  to  a  man's  use  but 
his  own,  consequently  the  law  implies  no  promise  to  any  one  but 
the  owner.  If  there  were  originally  a  partnership,  it  being  ille- 
gal, it  would  go  for  nothing,  and  each  of  the  parties  could  recover 
only  on  his  original  right  of  property,  and  consequently  for  him- 
self. The  law  will  not  recognise  a  partnership  for  an  illegal  pur- 
pose, and  for  that  reason  the  court  is  bound  to  treat  the  transac- 
tion of  partnership  as  if  it  had  never  been.  From  this  it  follows, 
that  each  of  the  owners  of  the  money  deposited  for  an  illegal  pur- 
pose, must  recover  his  proportion,  whatever  it  may  be,  in  a  suit 
for  himself.  In  Jlpp  v.  Coryell,  the  plaintiff  recovered  his  own 
proportion ;  and  as  this  could  not  be  if  the  fund  was  joint,  it  is  a 
case  very  much  in  point.  If  the  money  deposited  had  been  joint 
property,  and  not  made  so  for  the  purposes  of  the  bet,  a  different 
question  would  be  presented ;  and  I  apprehend  the  result  would 
be  different,  but  for  the  circumstance  that  it  arises  out  of  an  ille- 
gal transaction.  When  a  joint  deposit  is  made  in  the  usual  course 
of  business,  a  joint  action  cannot  be  defeated  by  proof  that  it  was 
owned  in  different  proportions  by  the  depositors.  The  difference 
in  their  interests,  and  whether  they  be  separate  or  joint,  is  a  mat- 
ter resting  with  themselves,  with  which  the  recipient  of  the  money 
has  nothing  to  do.  For  this  reason  the  judgment  is  reversed. 

There  is  nothing  in  the  other  errors  of  which  any  further  notice 
need  be  taken,  than  to  say  that  they  have  not  been  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Paul  against  Witman. 

In  an  action  of  covenant  upon  a  general  warranty  contained  in  a  deed  of  con- 
veyance, an  eviction  by  a  paramount  title  is  prima  facie  evidence  for  the  warran- 
tee :  and  if  the  warrantor  be  notified  of  the  ejectment  and  required  to  defend,  the 
recovery  in  ejectment  is  conclusive:  but  such  notice  must  be  unequivocal,  certain, 
and  explicit. 

The  heirs  or  devisees  of  the  grantee  in  a  deed  may  maintain  a  joint  action  upon 
a  covenant  of  warranty. 

A  judgment  in  ejectment  without  more,  is  not  an  eviction  which  will  sustain 
an  action  of  covenant  on  a  general  warranty  of  title.  The  eviction  must  be  laid 
in  the  declaration,  and  proved. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  covenant  by  John  Witman  and  George 
Witman,  devisees  of  Bartholomew  Witman  deceased,  and  Eliza- 
beth Witman,  Catharine  Witman  and  Susannah  Witman,  heirs 
of  Samuel  Witman  deceased,  who  was  also  a  devisee  of  Bartholo- 
mew Witman  deceased,  by  their  guardian,  Andrew  Greiner 
against  John  Paul.  The  action  was  brought  upon  a  general 
warranty  contained  in  a  deed  from  John  Paul  to  Bartholomew 
Witman  conveying  a  tract  of  land.  The  plaintiffs  averred,  in 
their  declaration,  that  two  actions  of  ejectment,  by  two  of  the 
heirs  of  Daniel  Brubaker,  had  been  brought  against  them,  in  each 
of  which  there  was  a  recovery  of  judgment  for  one-tenth  part  of 
the  said  land :  there  was  no  averment  of  an  eviction  or  change  of 
possession. 

The  plaintiffs,  after  giving  in  evidence  the  judgments  in  eject- 
ment, gave  the  following  evidence  : — 

H.  Alricks  sworn.  I  drew  the  forms  of  the  notices  to  Mr  Paul 
before  the  cause  was  tried.  Mr  Paul  came  to  me  and  talked  about 
the  causes.  He  said  he  had  an  agreement  that  would  defeat  the 
plaintiffs  in  their  ejectments.  He  was  uneasy  about,  and  notified 
him  of  the  trials. 

The  defendant  offered  a  deed,  22d  of  April  1809,  from  John 
Nace  and  Daniel  Brubaker,  et.  al.  to  John  Paul,  to  show  that  the 
plaintiffs  in  the  ejectments  had  no  title  to  the  tenth  parts  of  the 
land  recovered  in  those  suits,  to  be  followed  with  proof  that  the 
heirs  of  Daniel  Brubaker,  in  point  of  law,  would  not  and  ought 
not  to  have  recovered  in  the  ejectment ;  that  the  title  to  the  land 
of  the  present  plaintiffs  was  superior  to  that  of  the  heirs  of  D. 
Brubaker,  deceased.  The  plaintiffs  objected,  on  the  ground  that 
the  actions  of  ejectment  and  the  recovery  therein  were  conclusive 
of  the  title,  of  which  the  present  defendant  had  notice;  and  if  there 
was  a  good  title,  he  was  bound  to  have  defended  those  suits.  The 
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court  sustained  the  objection  and  rejected  the  evidence,  upon  the 
ground  that  the  recovery  in  these  actions  was  conclusive  upon  the 
defendant,  he  having  had  notice.  The  defendant  excepted. 

The  defendant  offered  to  prove  that  Daniel  Brubaker  died  seised 
of  a  large  real  and  personal  estate,  more  than  the  value  of  the 
land  mentioned  in  their  ejectments,  as  recovered  by  the  heirs  of 
Daniel  Brubaker,  deceased,  to  show  that  the  plaintiffs,  the  heirs 
of  Daniel  Brubaker,  ought  not  to  have  recovered  in  these  actions 
of  ejectment.  The  plaintiffs  objected  to  the  evidence;  the  court 
sustained  the  objection,  and  rejected  the  evidence;  and  the  defend- 
ant excepted. 

The  defendant  offered  to  prove  that  Margaret  Ann  Brubaker 
was  the  only  child  of  the  elder  son  of  Daniel  Brubaker,  deceased, 
by  his  first  wife,  and  that  Jonathan  was  the  other  child  by  the 
first  wife.  The  plaintiffs  objected,  and  the  court  sustained  the 
objection.  The  defendant  excepted. 

The  defendant  moved  in  arrest  of  judgment  for  the  following 
reasons : — 

1.  The  plaintiffs,  as  devisees  and  heirs  of  a  devisee  of  Bartho- 
lomew Witman,  deceased,  could  not  all  join  in  one  action. 

2.  There  is  no  eviction  alleged  in  the  narr.  of  the  plaintiffs, 
and  it  therefore  does  not  contain  a  sufficient  cause  of  action. 

The  court  overruled  the  motion,  and  rendered  a  judgment  on 
the  verdict  for  $345.60. 

Ayres  and  M'Clure,  for  plaintiff  in  error.  There  can  be  no 
breach  of  the  warranty  without  an  eviction ;  this  is  essential  to 
the  plaintiff's  right  of  action;  and  if  so,  it  is  equally  important  that  it 
should  be  averred  in  the  declaration.  3  Serg.  6f  Rawle  364;  3  Penn. 
Rep.  424.  The  recovery  of  a  judgment  may  never  be  followed  by 
execution;  it  might  be  upon  such  terms  imposed  by  the  jury,  that 
the  plaintiff  would  not  deem  it  advantageous  to  avail  himself  of  it. 
There  would  be  no  breach  of  the  warranty  in  this. 

The  defendant  was  not  a  party  to  the  action  of  ejectment,  nor 
is  it  proved  that  he  received  notice  to  appear  and  defend ;  such 
notice  should  not  be  equivocal  or  uncertain,  if  the  effect  of  it  is  to 
be  conclusive  upon  the  rights  of  an  individual.  3  Watts  310. 

Hamilton  Alricks  and  Roberts,  for  defendants  in  error,  argued 
that  the  joint  action  was  proper,  inasmuch  as  it  was  unobjection- 
able, and  a  several  action  by  each  would  be  oppressive  to  the 
warrantor.  2  Watts  &  Serg.  360;  2  Saund.  115.  It  is  a  real 
covenant,  running  with  the  land,  and  vests  jointly  in  all  those  who 
own  the  land.  1  Leigh's  N.  P.  162;  1  Saund.  183.  An  eviction 
is  a  recovery  of  land  by  form  of  law;  the  recovery  here  was  suffi- 
cient ;  but  if  not,  the  want  of  form  in  the  declaration  is  cured  by 
the  verdict.  The  notice  which  the  defendant  had  of  the  pendency 
of  the  ejectment,  was  clearly  proved. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  An  eviction  by  a  paramount  title  is  prima  fade 
evidence  in  favour  of  the  warrantee  in  a  suit  on  the  warranty. 
And  if  the  warrantee  takes  the  precaution  to  vouch  or  call  in  the 
warrantor  to  warrant  and  defend  the  title,  the  recovery  in  eject- 
ment is  conclusive.  It  was  on  the  principle  that  the  warrantor 
had  been  vouched,  that  the  court  excluded  evidence  of  title  in  the 
warrantor  at  the  time  of  the  conveyance.  The  only  doubt  is  as 
to  the  application  of  the  principle.  Mr  Alricks  says,  he  drew  the 
forms  of  the  notices  to  Mr  Paul  before  the  cause  was  tried ;  that 
Paul  came  to  him  and  talked  about  the  cause,  and  said  he  had  an 
agreement  that  would  defeat  the  plaintiffs  in  ejectment :  that  he 
was  uneasy  about  it,  and  that  he  notified  him  of  the  trial.  The 
notices  were  not  produced,  nor  are  their  contents  proved,  nor  is 
there  any  proof  that  they  were  served.  The  evidence  amounts  to 
nothing  more  than  that  the  warrantor  knew  of  the  ejectment,  and 
that  he  had  notice  of  the  trial.  But  it  nowhere  appears  that  he 
was  vouched  or  required  to  defend  the  title.  To  have  the  effect 
of  depriving  the  warrantor  of  the  right  to  show  title,  the  notice 
should  be  unequivocal,  certain,  and  explicit.  A  knowledge  of  the 
action  and  a  notice  to  attend  the  trial  will  not  do,  unless  it  is 
attended  with  express  notice  that  he  will  be  required  to  defend  the 
title.  When  the  warrantor  is  properly  vouched,  he  becomes  in 
effect  the  real  party  in  interest  to  the  ejectment. 

Whether  the  plaintiffs  can  sustain  a  joint  suit,  is  a  point  not 
without  difficulty.  The  contract  was  made  with  the  testator; 
and  it  would  be  unreasonable  that  he  should  be  at  liberty,  by 
devising  the  land  in  separate  parcels,  to  subject  the  warrantor  to 
as  many  actions  as  there  were  devisees.  Suppose  the  warrantor, 
on  eviction  of  the  warrantee,  is  ready  and  willing  to  pay,  how  is 
he  to  ascertain  the  proportion  to  which  each  of  the  devisees  is 
entitled,  when  the  portions  of  the  real  estate  devised  are  of  une- 
qual value  ?  Is  the  warrantor  to  be  liable  to  as  many  suits  as 
there  are  heirs  ?  Although  as  between  themselves  their  interests 
are  several,  yet  as  respects  the  warrantor  they  hold  a  joint  inte- 
rest, and  as  such  may  sue  jointly.  Of  this,  as  it  is  for  his  benefit, 
the  warrantor  cannot  complain.  When  a  joint  interest  is  created, 
either  by  the  parties  or  by  act  of  law,  the  covenantees  cannot 
sever  in  the  action.  And  the  reason  assigned  is,  that  if  several 
were  permitted  to  bring  distinct  actions  for  one  and  the  same 
cause,  when  the  interest  is  joint,  the  court  would  be  in  doubt  for 
which  of  them  to  give  judgment.  Slingsbifs  Case,  (5  Co.  19); 
1  East  500.  That  all  the  heirs  should  join  in  the  suit,  is  but  jus- 
tice to  them  as  well  as  the  covenantor,  for  they  are  equally  enti- 
tled to  the  money.  Devisees  may  apportion  the  money  between 
themselves,  and  why  compel  them  to  bring  separate  suits,  when 
it  is  to  their  advantage,  as  well  as  the  warrantor's,  that  the  suit 
should  be  joint?  Whether  separate  suits  will  not  lie,  may  per- 
m.  — 52  2K 
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haps  be  doubtful,  since  the  decision  of  Twynam  v.  Pickard, 
(2  Barn,  fy  Aid.  105).  In  that  case,  it  is  ruled  that  covenant  will 
lie  by  the  assignee  of  the  reversion  of  part  of  the  demised  premises, 
against  the  lessor,  for  not  repairing. 

That  the  plaintiff  must  aver  an  eviction  in  his  declaration,  is 
too  clear  for  argument.  3  Saund.  P.  178,  note;  3  Serg.  Sf  Rawle 
364,  372.  In  this  particular,  the  narr.  is  bad.  The  averment  of 
an  eviction  is  one  thing,  the  evidence  of  an  eviction  is  another. 
We  have  here  no  difficulty  in  saying  that  a  judgment  in  ejectment 
without  more,  is  not  an  eviction  which  will  sustain  an  action  on 
the  covenant  of  warranty.  There  must  be  a  change  of  possession. 
But  is  the  defect  cured  by  verdict  ?  We  are  of  opinion  it  is  not, 
because  the  defect  is  in  the  plaintiff's  title,  and  not  in  the  manner 
of  stating  it. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Hopkins  against  The  Railroad  Company. 

The  note  of  a  company,  though  in  its  form  of  words  strictly  negotiable,  yet  if 
it  be  attested  by  the  seal  of  the  corporation,  it  is  a  specialty  ;  and  in  an  action 
upon  it  by  the  holder,  is  subject  to  the  defence  of  a  want  of  consideration. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 
Howell  Hopkins,  endorsee  of  the  Southern  Loan  Company, 
against  the  Cumberland  Valley  Railroad  Company. 
This  action  was  founded  upon  the  following  note : 

Office  of  the  Cumberland  Valley  Railroad  Co.,  Carlisle,  March  6th  1839. 

Six  months  after  date,  the  Cumberland  Valley  Railroad  Com- 
pany promises  to  pay  to  the  order  of  James  Johnson,  the  sum  of 
eight  thousand  dollars,  without  defalcation,  for  value  received. 
Payable  at  the  bank  of  the  United  States. 

T.  G.  M'COLLOUGH,  Pres't. 

Attest,  J.  W.  EBY,  Sec'y.     (Seal  of  the  corporation). 
(Endorsed)     JAMES  JOHNSON, 

WILLIAM  W.  SMITH,  Cashier  S.  L.  Company. 

The  plaintiff's  declaration  was  in  assumpsit,  treating  the  instru- 
ment as  strictly  negotiable,  and  in  the  hands  of  an  endorsee. 

Many  questions  arose  during  the  trial,  but  the  only  important 
one  was,  whether  the  plaintiff's  cause  of  action  was  open  to  the 
defence  that  no  consideration  passed  to  the  defendants  for  the 
note;  that  it  was  stolen,  when  in  blank  as  to  the  amount,  and 
afterwards  filled  up  and  passed  away.  The  court  below  (Par- 
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sons,  President)  ruled  this  point  for  the  defendants,  for  whom  a 
verdict  and  judgment  passed. 

Hamilton  Mricks  and  Attorney-General  Johnson,  for  plaintiffs  in 
error,  cited  on  this  point,  1  Eng,  Com.  Law  Rep.  268 ;  6  Serg.  fy 
Rawle  16;  7  Eng.  Com.  Law  Rep.  215;  13  Eng.  Com.  Law  Rep. 
435 ;  2  Burrows  1216. 

Watts  arid  M'Cormick,  contra,  cited  5  Whart.  331 ;  2  Serg.  $ 
Rawle  504 ;  13  Serg.  #  Rawle  315 ;  2  Penn.  Rep.  245 ;  1  Doll.  208 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — In  the  discussion  of  this  cause  in  this  court,  a  wide 
range  was  taken  by  the  counsel  of  the  plaintiff.  Many  points  of 
law  were  raised,  and  some  of  them  ably  discussed,  which  are  not 
material  to  a  decision  of  the  case.  It  is  sometimes  objected  that 
this  court,  in  delivering  its  judgment,  does  not  notice  every  point 
stated  and  reasoned  on  by  counsel.  Where  points  are  material  to 
the  correct  decision  of  the  case,  the  complaint  may  have  some 
foundation.  But  there  are  cases  in  which  some  one  point  is  and 
must  be  decisive  of  the  cause,  and  this  alone  is  argued  and  sup- 
ported by  counsel  on  one  side,  while  the  other  side  introduces 
other  matters  having,  (except  for  the  fact  which  is  conclusive  of 
the  case,)  a  relation  to  some  parts  of  the  case ;  and  spend  time  and 
show  learning  and  ability  in  discussing  them.  In  other  words, 
they  argue  the  case  as  it  would  be  if  the  material  fact  had  no 
existence ;  and  yet  complain  that  this  court  only  decided  the  case 
before  them.  To  be  more  particular,  (though  I  do  not  know  that 
there  will  be  any  complaint  in  this  case),  the  plaintiff  contended 
that  he  was  an  innocent  endorsee  of  a  negotiable  note ;  that  if  he 
was  not,  yet  he  took  it  from  an  innocent  endorsee,  and,  therefore, 
was  protected.  It  was  also  insisted,  and  cases  of  our  own  and 
other  courts  cited,  to  prove  that  a  corporation  may  be  liable  in 
assumpsit.  None  of  these  positions  were  denied,  or  are  denied  as 
general  principles ;  but  as  we  heard  an  argument  only  on  one 
side,  and  the  points,  though  generally  true,  may  be  accompanied 
by  circumstances  making  another  case,  I  decline  saying  anything 
about  them. 

The  cause  was  put  by  the  court  to  the  jury  on  the  question 
whether  a  writing,  in  form  a  negotiable  note,  but  having  the  seal 
of  the  maker  of  the  note  affixed  to  it,  is  a  negotiable  note  or  a 
sealed  instrument.  We  are  not  without  authority  in  our  own 
courts  on  this  subject.  1  Dall.  228  decides  that  an  instrument, 
though  payable  to  a  man  and  his  assigns,  with  the  seal  of  the 
maker,  is  a  specialty  ;  and  the  definition  of  Blackstone  is  adopted : 
"  Debts  by  specialty  are  such  whereby  a  sum  of  money  becomes 
or  is  acknowledged  to  be  due  by  an  instrument  under  seal."  In 
Taylor  v.  Glaser,  (2  Serg.  fy  Rawle  504),  Tilghman  C.  J.,  in  deli- 
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vering  the  opinion  of  the  court,  says :  "  I  will  premise  that  two 
principles  are,  in  my  opinion,  well  founded.  One,  that  although 
in  the  body  of  the  writing  it  is  said  that  the  parties  have  set  their 
hands  and  seals,  yet  it  is  not  a  specialty,  unless  it  be  actually 
sealed  and  delivered.  Another,  that  if  it  be  actually  sealed  and 
delivered,  it  is  a  specialty,  although  no  mention  be  made  of  it  in 
the  body  of  the  writing ;"  and  the  case  was  decided  on  inspection. 
There  was  some  difficulty  in  that  case  whether  the  scroll  annexed 
to  the  name  was  intended  as  a  seal  or  not;  but  in  the -case  before 
us,  the  impression  of  the  seal,  imposed  by  a  press  used  for  the  pur- 
pose, was  on  the  paper,  and  it  was  proved  to  be  the  seal  of  the 
corporation,  affixed  by  the  direction  of  the  board  of  managers  of 
the  railroad  company. 

In  Prevail  v.  Fitch,  (5  Whart.  325),  we  find  a  decision  more 
direct  to  the  point.  In  that  case,  the  evidence  of  the  plaintiff's 
demand  was  in  form  a  note,  payable  four  months  after  date.  It 
was  issued  by  a  bank,  and  signed  by  the  president  and  cashier  in 
the  manner  bank-notes  are  signed,  and,  in  fact,  had  in  all  respects, 
(save  one),  the  appearance  of  what  in  late  days  are  called  post- 
notes,  but  it  had  the  seal  of  the  corporation  plainly  impressed  on 
it.  "  It  is  clear,"  said  the  Chief  Justice,  "  that  recourse  cannot 
be  had  to  the  defendant  on  his  endorsement.  Bearing  the  corpo- 
rate seal  of  the  bank  on  its  face,  though  framed  in  other  respects 
as  a  promissory  note,  the  instrument  is  a  specialty,  and  no  obliga- 
tion arose  from  the  endorsement  of  it,  either  by  the  statute  or  the 
custom  of  merchants." 

In  this  case,  the  suit  is  not  by  the  endorsee  against  the  endorser, 
but  against  the  maker  of  the  note;  but  it  being  a  specialty,  by  our 
law  the  consideration  of  it  is  open  to  inquiry  in  the  hands  of  the 
assignee  or  endorsee  as  much  as  if  held  by  the  original  payee. 
The  proof  that  it  had  been  lost  by  or  stolen  from  an  agent  of  the 
company,  and  that  the  endorsement  was  a  forgery,  was  so  clear, 
that  no  dispute  arose  on  that  point  in  the  Court  of  Common 
Pleas.  It  will  not  do  to  suggest  points  not  before  that  court,  and 
allege  that  the  court  ought  to  have  charged  the  jury  on  points  of 
law  not  made  at  the  trial,  and  for  making  which  now  we  see  no 
reason.  It  is  not  now  denied  that  the  company  are  not  liable, 
if  this  paper  is  a  specialty,  and  was  surreptitiously  obtained  and 
dishonestly  negotiated,  and  no  value  received  by  the  maker.  The 
only  allegation  which  can  sustain  the  plaintiff's  claim  is,  that  this 
was  negotiable  paper ;  which  it  is  not,  and  which  we  cannot  hold 
it  to  be,  without  breaking  down  all  the  long-settled  distinctions 
of  the  law ;  on  the  ground  that  defendants  fraudulently  put  it  in 
circulation,  and  received  value  for  it  —  a  matter  not  suggested  in 
the  trial  before  the  jury,  and  for  making  which  here  there  is  no 
support  in  the  testimony  or  facts  of  the  case. 

Judgment  affirmed. 
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Finney  against  Ferguson. 

The  confession  of  a  judgment  by  a  defendant  in  a  pending  suit,  after  the  death 
of  the  plaintiff,  and  before  substitution  of  his  representatives,  is  void,  both  as 
regards  the  representatives  of  the  plaintiff,  and  any  third  person  who  may  be  col- 
laterally interested  in  the  payment  of  the  same.  '- 

If  a  legal  plaintiff  be  admitted  to  testify  by  reason  of  his  having  assigned  his 
claim  to  another,  for  whose  use  the  suit  is  brought,  it  is  error  afterwards  to  admit 
evidence  of  another  claim,  which  the  plaintiff  had  not  assigned. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

David  Ferguson,  for  the  use  of  John  Cochran,  against  Thomas 
Finney. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  declared 
for  money  had  and  received,  and  gave  in  evidence  the  following 
receipt : 

Received,  May  5th  1824,  of  David  Ferguson,  two  bonds  pay- 
able by  Jacob  Frantz  and  Philip  Brown,  to  Adam  Brightbill,  each 
bond  for  $400.  The  first  bond  becomes  due  on  the  1st  May  1830, 
the  second  on  1st  May  1831,  and  an  assignment  of  the  one-half 
of  400  acres  of  land  on  the  Blue  Mountain,  held  by  warrant  from 
the  commonwealth  by  Samuel  Finney,  deceased,  and  the  said 
David  Ferguson,  which  bonds  and  land  I  leave  in  the  hands  of 
said  Thomas  Finney,  to  indemnify  him  for  his  father,  the  said 
Samuel  Finney,  being  bound  or  bail  in  a  bond  to  Mary  Milligan, 
and  now  in  suit,  and  one  note  payable  by  the  said  David  Fergu- 
son, to  the  aforesaid  Samuel  Finney,  amounting  now  with  inter- 
est to 

THOMAS  FINNEY. 

The  plaintiff  then  offered  David  Ferguson  as  a  witness,  having 
first  shown  an  assignment  by  him  to  Cochran  of  all  his  claim 
arising  out  of  the  payment  of  the  two  mentioned  bonds,  made 
before  this  suit  was  brought ;  but  which  assignment  made  no  men- 
tion of  the  claim  arising  out  of  the  sale  of  the  land  as  set  out  in 
the  receipt.  The  defendant  objected  to  the  witness,  but  the  court 
overruled  the  objection,  and  sealed  a  bill  of  exception.  Proof  was 
then  given  of  the  receipt  of  the  amount  of  the  bonds  by  the  defend- 
ant, and  the  sale  of  the  land  and  receipt  of  the  purchase  money. 

The  defendant  then  gave  in  evidence  the  record  of  the  action 
of  Mary  Milligan  against  David  Ferguson  and  Samuel  Finney, 
founded  upon  the  bond  referred  to  in  the  receipt  of  Thomas  Fin- 
ney, which  was  for  $1200,  brought  to  November  term  1823,  in 
which,  on  the  1st  of  February  1836,  the  death  of  Mary  Milligan, 
the  plaintiff,  was  suggested ;  and  in  which  this  entry  was  made : 
"  And  now,  to  wit,  18th  of  March  1840,  David  Ferguson,  the  sur- 
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viving  defendant  in  this  suit,  confesses  judgment  for  plaintiff  for 
the  sum  of  $800,  with  interest  from  the  7th  of  April  1822,  with 
release  of  errors."  To  April  term  1824,  a  scire  facias  had  been 
issued  by  the  plaintiff  against  the  personal  representatives  of 
Samuel  Finney,  to  make  them  parties  to  the  suit :  for  whom  there 
was  an  appearance,  and  plea  "  that  no  scire  facias  could  issue, 
there  being  a  surviving  obligor."  And  here  the  matter  rested. 

The  defendant  requested  the  court  to  charge  the  jury : 

That  the  plaintiff  is  not  entitled  to  recover  in  this  cause,  inas- 
much as  if  under  the  receipt  given  in  evidence,  dated  5th  of  May 
1824,  Thomas  Finney  had  a  right  to  retain  the  amount  of  the  two 
bonds  specified  therein,  until  the  rendition  of  a  legal  and  valid 
judgment  in  the  suit  by  Mary  Milligan  against  Samuel  Finney 
and  David  Ferguson,  there  is  no  such  judgment  in  that  case,  such 
judgment  being  confessed  in  a  suit  in  which  there  was  no  plaintiff 
on  record,  then  in  being,  by  David  Ferguson,  on  the  18th  of  March 
1840,  more  than  four  years  after  the  death  of  Mary  Milligan,  the 
plaintiff,  was  suggested  upon  the  record  of  that  suit  by  her  coun- 
sel, and  no  representatives  afterwards  substituted. 

That  David  Ferguson  not  having  transferred  to  John  Cochran 
(under  the  assignment  given  in  evidence)  any  moneys  arising  out 
of  the  sale  of  the  land,  but  only  the  moneys  arising  from  the  bonds, 
such  moneys  are  not  now  in  any  way  or  manner  included  in  this 
suit,  and  cannot  be  taken  here  into  the  consideration  of  the  jury 
in  making  up  their  verdict,  that  being  the  subject  of  future  adju- 
dication between  Thomas  Finney  and  David  Ferguson. 

The  court  answered  both  these  points  in  the  negative. 

Fisher,  for  plaintiff  in  error,  argued  that  the  confession  of  the 
judgment,  after  the  death  of  the  plaintiff,  for  the  purpose  of  affect- 
ing the  plaintiff's  right  to  recover  in  this  action,  was  fraudulent 
and  void,  and  cited  1  Peters  340 ;  2  Peters  163 ;  9  Wheat.  541 ;  4 
Cowen  457;  13  Johns.  206;  15  Johns.  121 ;  9  Mass.  462. 

M'Cormick,  contra,  on  the  same  point,  argued  that  the  judg- 
ment thus  confessed  in  another  action  between  other  parties  was 
not  void,  nor  could  its  validity  be  inquired  into  collaterally,  and 
cited  4  Watts  278 ;  1  Watts  fy  Serg.  441 ;  1  Penn.  Rep.  121." 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  matters  assigned  for  error,  which  have 
been  sustained,  are  the  exceptions  to  the  answers  given  by  the 
court  to  the  first  and  eighth  points,  submitted  by  the  defendant  to 
the  court  for  its  instruction  to  the  jury. 

By  the  first  point  the  court  was  requested  to  instruct  the  jury, 
(here  the  learned  Judge  states  the  first  point).  "  This,"  the  court 
said,  "  is  denied."  The  President  Judge  had  also  told  the  jury 
previously,  in  his  general  charge,  that  he  was  inclined  to  the  opin- 
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ion  that  Samuel  Finney's  estate  was  discharged  by  his  death  from 
liability  on  the  bond,  whereon  the  joint  suit  was  previously  brought 
against  him  and  David  Ferguson,  and  pending  at  the  time  of  the 
death  of  Samuel  Finney.  In  this  opinion,  however,  his  Honour 
was  clearly  mistaken,  for  the  bond  in  its  terms  was  joint  and  sev- 
eral ;  and  as  no  judgment  had  been  obtained  upon  it  in  the  suit 
brought  against  Ferguson  and  Samuel  Finney  jointly,  at  the  time 
of  the  death  of  the  latter,  it  was  still  competent  for  the  plaintiff 
therein,  notwithstanding  she  had  elected  to  sue  them  jointly,  to 
discontinue  that  suit,  after  the  death  of  Finney,  and  to  institute  a 
separate  action  against  the  administrators  of  Finney,  as  also  an- 
other, if  she  chose,  against  Ferguson,  the  surviving  obligor.  We 
are  also  of  opinion,  that  his  Honour  erred  in  not  charging  the  jury, 
on  the  defendant's  first  point,  that  the  judgment  confessed  by  Da- 
vid Ferguson  was  not  such  as  could  avail  him  or  his  assignee,  in 
this  actfon,  and  defeat  the  personal  representatives  of  Mary  Mil- 
ligan  thereafter  from  recovering  the  amount  of  the  bond  from  the 
personal  representatives  of  Samuel  Finney,  then  deceased.  Da- 
vid Ferguson,  when  he  confessed  the  judgment,  knew  that  Mary 
Milligan,  the  plaintiff,  was  dead,  that  her  representatives  had 
never  been  substituted  as  a  party  to  the  suit ;  that  the  record 
showed  that  her  attorney,  by  leave  of  the  court,  had  withdrawn 
his  name ;  and  we  must  also  suppose  that  he  knew  that  Mary  Mil- 
ligan, as  long  as  she  lived,  was  unwilling  to  take  him  alone  for  the 
payment  of  the  bond  and  to  release  Samuel  Finney's  estate,  for 
of  this  she  furnished  plenary  evidence  in  her  lifetime,  by  suing  out 
a  writ  of  scire  facias,  after  the  death  of  Finney,  to  make  his  ad- 
ministrators a  party  in  his  place  to  the  suit ;  who,  upon  being 
served  with  the  writ,  appeared  by  counsel,  and  pleaded  that,  in 
law,  they  could  not  be  joined  in  the  action  with  the  surviving 
obligor.  The  question  raised  by  this  plea  was  not  decided  but 
still  pending  when  Mary  Milligan,  the  plaintiff,  died.  Had  she 
lived  until  it  was  tried,  it  must  have  been  decided  against  her. 
And  no  doubt,  then,  as  she  was  unwilling  to  take  Ferguson  alone 
for  the  payment  of  her  debt,  she  would  have  discontinued  the 
joint  suit,  and  most  probably  have  brought  two  suits  severally 
against  Ferguson  and  the  administrators  of  Finney,  in  which  she 
would  have  been  entitled  to  a  judgment  against  each  on  the  sev- 
eral character  of  the  bond.  And  this  her  representatives  may  do 
yet ;  for  the  judgment  confessed  by  Ferguson  must  be  set  aside, 
at  once,  upon  their  application  made  to  the  court  for  that  purpose, 
so  that  it  will  be  out  of  the  way  and  afford  no  objection.  Besides, 
it  is  very  obvious  that  the  object  of  Ferguson,  in  confessing  the 
judgment,  was  improper,  if  not  highly  fraudulent.  He  wished  to 
deprive  the  representatives  of  Mary  Milligan,  without  their  con- 
sent, of  the  right  which  they  had  to  recover  the  debt  of  their  tes- 
tatrix or  intestate  from  the  estate  of  Finney,  and  to  appropriate 
the  funds  which  he  had  placed  in  Thomas  Finney's  hands,  as  an 
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indemnity  to  the  estate  of  Samuel  Finney,  to  a  quite  different 
object.  The  judgment,  therefore,  being  fraudulent,  may  be  con- 
sidered in  this  collateral  suit  as  of  no  validity,  and  more  espe- 
cially so  as  against  the  party,  or  Cochran  claiming  under  him, 
who  has  attempted  to  practise  the  fraud  by  entering  the  judgment 
improperly.  If  Ferguson  had  been  disposed  to  do  what  was  right, 
he  ought  to  have  brought  the  representatives  of  Mary  Milligan 
into  court  by  a  writ  of  sdre  facias,  so  as  to  have  made  them  plain- 
tiffs in  the  action ;  and  having  done  this,  he  might  then  have  con- 
fessed the  judgment,  provided  they  were  willing  to  accept  it.  We, 
therefore,  think  that  the  estate  of  Samuel  Finney  still  remains 
liable  to  the  estate,  or  representatives  of  Mary  Milligan,  for  the 
amount  of  the  $800  bond  given  to  her  by  Ferguson,  who  was  the 
real  debtor,  and  Samuel  Finney  as  his  surety :  and  this  being  the 
case,  the  plaintiff  below  has  no  right  whatever  to  recover  in  this 
action. 

The  question  of  the  right  of  the  plaintiff  below  to  recover  in 
this  action,  being  thus  disposed  of,  renders  it  needless  to  say  more 
of  the  answer  of  the  court  to  the  defendant's  eighth  point,  than 
that  the  land  was  clearly  not  embraced  in  the  assignment  made 
by  Ferguson  to  Cochran,  and  therefore  ought  not  to  have  been 
submitted  to  the  jury  on  the  testimony  of  Ferguson,  who  would 
seem  to  have  had  an  interest  in  it. 

Judgment  reversed. 


Fernsler  against  Moyer. 

A  guardian  stands  in  relation  to  his  ward  in  loco  parentis,  and  may  maintain 
an  action  on  the  case  and  recover  damages  for  her  seduction. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

Abraham  Fernsler  against  Henry  Moyer.  This  was  an  action 
on  the  case  brought  by  the  plaintiff  to  recover  damages  for  the 
seduction  of  his  ward  by  the  defendant. 

The  court  below  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  recover ;  that  the  relation  of  a  guardian  to  his  ward 
was  not  such  as  entitled  him  to  recover  damages  for  the  loss  of 
service,  which  is  the  gist  of  the  action. 

Pearson,  for  plaintiff  in  error.  The  loss  of  service  is  said  to  be 
the  gist  of  the  action;  but  this  is  a  fiction,  adopted  as  a  legal 
principle  to  give  an  adequate  remedy  in  the  multitude  of  cases, 
where  the  loss  of  service  is  nothing  in  comparison  with  the  injury 


May  1842.]  OF  PENNSYLVANIA.  417 

[Fernsler  v.  Moyer.] 

inflicted  upon  the  feelings  and  happiness  of  the  parent  and  family. 
The  guardian  stands  in  loco  parentis ;  and  there  is  perhaps  no 
case  in  which  the  principle  should  be  so  strongly  asserted  as  in 
this.  17  Serg.  fy  Rawle  377 ;  3  Bac.  M.  414,  F.  title  «  Guardian ;" 
1  Penn.  Black.  243,  245,  247;  3  Eng.  C.  L.  Rep.  154;  note  to 

1  Holt  451 ;  8  Serg.  fy  Rawle  36 ;  12  Eng.  C.  L.  Rep.  136 ;  2  Stark. 
Rep.  493 ;  3  Serg.  <§>  Rawle  218. 

L.  Kline  and  G.  Kline,  contra.  The  relation  of  master  and 
servant  must  exist,  in  order  to  maintain  the  action,  2  Watts  474; 
but  there  is  no  such  relation  between  a  guardian  and  his  ward, 
as  exists  between  a  parent  and  child,  or  master  and  servant.  A 
parent  is  bound  to  support  his  child ;  a  guardian  is  not.  He  is 
entitled  to  the  earnings  of  his  child ;  a  guardian  is  not.  A  child 
forms  part  of  the  family  of  its  parent,  but  not  that  of  its  guardian. 
A  guardian,  in  truth,  sustains  no  loss  at  all  by  the  seduction  of 
his  ward.  If,  then,  there  be  no  right  violated,  he  has  no  remedy. 

2  Watts  $•  Serg.  570 ;   3   Mass.  149 ;   2  Bibb.  341 ;    8   Serg.   $ 
Rawle  39 ;  3  Penn.  Rep.  51. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  This  kind  of  action,  though  in  form  a  mere 
demand  of  compensation  for  loss  of  service,  yet  has  been  made 
use  of  by  the  courts  to  furnish  redress  for  one  of  the  most  flagrant 
injuries  that  can  be  committed.  Damages  are  allowed  to  be 
recovered,  commensurate  with  the  injury  done  to  feeling,  to  cha- 
racter, to  happiness,  and,  where  the  case  called  for  it,  by  way  of 
example  to  others.  Case  or  trespass  has  been  held  to  lie.  3  Serg. 
fy  Rawle  215;  Gilm.  33;  6  Munf.  587.  The  action  has  been 
extended  so  as  to  enable  persons  to  sue  not  at  first  strictly  within 
the  description  of  master  and  servant,  but  made  so  by  construc- 
tion ;  more  especially  for  the  vindication  and  protection  of 
minors.  Thus  the  father  has  been  allowed  to  maintain  the  suit, 
although  the  daughter  was  living  at  the  time  of  the  injury  in 
another  family.  In  Martin  v.  Payne,  (9  Johns.  387),  the  father 
of  the  minor  had  made  no  contract  of  hiring,  and  the  relation  of 
master  and  servant  existed  only  from  the  legal  control  he  had 
over  his  daughter's  services.  The  case  is  there  put,  of  a  gentle- 
man's daughter  at  boarding-school  debauched  and  got  with  child; 
the  action  was  said  to  lie  on  the  supposed  relation  of  master  and 
servant,  arising  from  the  power  possessed  by  the  father  to  require 
menial  services.  Almost  every  argument  which  establishes  the 
right  of  a  father  to  sue  in  such  case,  applies  to  the  case  of  a  guar- 
dian. It  is  said  in  South  v.  Denniston,  (2  Watts  474),  that  by 
reason  of  a  father's  duty  to  educate  and  maintain  his  infant  chil- 
dren, he  stands  in  the  place  of  a  master  to  them  while  he  retains 
the  right  of  personal  control,  even  as  to  such  of  them  as  are  not 
under  his  immediate  dominion.  The  mother  not  being  bound  to 
m.  —  53 
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maintenance,  can  maintain  the  action  only  by  proving  actual  ser- 
vice at  the  time  of  seduction.  Service  is  correlative  to  the  duty 
of  maintenance. 

The  guardian,  on  the  decease  of  the  father,  stands  in  loco 
parentis ;  possesses  all  his  control  and  authority,  and  is  subjected 
to  his  duties,  except  only  that  of  maintaining  the  ward  out  of  his 
own  estate.  A  guardian  has  not  a  bare  authority  only,  but  also 
an  interest.  3  Bac.  Jib.  414.  At  common  law,  the  guardian  could 
recover  damages  for  his  ward  in  trespass ;  and  by  West.  2,  c.  35, 
has  a  writ  of  ravishment  of  ward,  and  may  recover  the  body ; 
and  by  the  equity  of  the  statute,  a  guardian  in  socage,  or  testa- 
mentary guardian,  has  this  remedy.  Ibid. 

Almost  every  reason  on  which  the  right  of  a  father  to  sue  in  a 
case  like  the  present  is  founded,  seems  to  apply  to  a  guardian. 
He  stands  in  the  place  of  the  father.  He  has  a  right  to  the  care, 
custody,  control,  and  disposal  of  his  ward's  person ;  and  owes  a 
duty  to  him  in  return,  for  which  he  is  responsible.  He  controls 
his  services  according  to  his  condition  in  life,  and  is  bound  to 
educate  and  maintain  him;  and  its  being  out  of  the  ward's  estate, 
cannot  make  a  difference  in  this  respect.  Without  the  consent  or 
authority  of  the  guardian,  the  ward  cannot  legally  make  contracts, 
or  bind  himself  by  indenture  or  to  service.  The  relation  of  master 
and  servant  exists  from  the  legal  control  he  has  over  the  services 
of 'the  minor  to  the  same  extent,  in  the  case  of  a  guardian,  that  it 
does  in  the  case  of  a  father.  In  17  Serg.  4*  Ravde  377,  it 'is 
expressly  laid  down  by  this  court,  that  the  guardian  is  in  loco 
parentis ;  and  that  the  reciprocal  power  and  duty  of  a  guardian 
and  minor  are,  for  the  time  being,  the  same  as  those  of  a  father 
and  child.  It  is  said  the  guardian  is  not  entitled  to  the  earnings 
of  the  minor,  as  the  father  is.  If  that  were  so,  it  could  make  no 
difference,  in  other  respects,  in  the  powers  and  duties  mutually 
existing  between  them,  which  have  been  created  by  law  for  the 
benefit  and  protection  of  the  minor,  when  he  is  by  nature  disabled 
from  taking  care  of  himself.  But  in  the  above  case,  it  was  held 
that  a  ward  cannot,  on  coming  of  age,  sustain  assumpsit  against 
his  guardian  for  work  and  labour  done  by  him  for  his  guardian 
during  his  minority;  and  it  is  questionable  in  what  cases  even  the 
Orphans'  Court  would  think  it  right  to  charge  the  guardian  for 
hiring  out  his  ward  to  others,  and  receiving  the  price,  or  permit 
his  charging  the  ward  for  boarding,  &c.  while  living  with  him 
and  labouring.  But  this  can  make  no  difference,  in  our  opinion, 
as  to  the  capacity  of  the  guardian  to  maintain  this  action. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Dice  against  Sheffer. 

"  My  wife  E.  shall  have  all  what  I  have,  both  real  and  tnoveable  property,  in 
her  possession,  to  do  and  act  as  she  thinks  good  and  proper ;  all  shall  be  let  in  her 
power,  that  is  into  the  hands  of  my  wife."  Held  to  create  an  estate  in  fee  in  the 
lands  of  which  the  testator  died  seised. 

ERROR  to  the  Common  Pleas  of  York  county. 

Esther  Sheffer  against  George  Dice  and  Andrew  Dice.  This 
cause  involved  the  interpretation  of  the  will  of  Jacob  ShefFer, 
deceased ;  the  question  being,  whether  it  created  an  estate  for  life 
or  in  fee  in  the  plaintiff. 

"  In  the  name  of  God,  amen.  I,  Jacob  Sheffer,  of  York  town- 
ship, York  county,  concluded  to  make  my  will  and  testament 
while  I  have  my  good  knowledge  and  understanding,  thanks  be 
to  God  for  it.  It  is  my  will  after  my  death  my  beloved  wife 
Ester  shall  have  all  what  I  have,  both  real  and  moveable  pro- 
perty, in  her  possession,  to  do  and  act  as  she  thinks  good  and  pro- 
per, all  shall  be  let  in  her  power,  that  is,  into  the  hands  of  my 
beloved  wife  Ester ;  this  is  my  will  and  testament.  It  is  also  my 
will  after  my  death  my  body  to  be  burried  in  Christian  manner, 
where  I  shall  rest  till  the  morning  of  the  resserection  in  hopes  of 
being  for  ever  at  rest  with  my  family  if  God  will.  I  commit  my 
soul  in  the  hands  of  my  God,  and  my  family,  amen.  I  sign  my 
name  to  this  as  my  last  will  and  testament,  this  19th  day  of  June 
1829." 

The  court  below  (Durkee,  President)  was  of  opinion  that  the 
will  created  an  estate  in  fee  in  the  devisee. 

Hambly,  for  plaintiff  in  error,  cited  6  Binn.  94 ;  12  Serg.  tip 
Rawle  54 ;  6  Serg.  fy  Rawle  456 ;  Cowp.  352. 

Fisher,  for  defendant  in  error. 

PER  CURIAM. — Since  this  Court  allowed  the  words  "all  debts, 
dues,  and  demands,  real,  personal  and  mixed,"  to  pass  real  estate 
where  used  in  a  deed,  as  it  did  in  M' Williams  v.  Martin,  (12  Serg. 
4-  Rawle  269),  it  may  well  allow  the  words  "  all  what  I  have,  both 
real  and  moveable  property,"  to  do  as  much  when  used  in  a  will. 
They  include  all  interests,  whether  realty  or  chattels ;  and  are  as 
extensive  in  their  signification  as  the  words  "  all  my  estate,"  which 
have  been  held  equivalent  to  words  of  limitation  in  fee,  when  they 
were  not  used  to  individuate  the  property.  The  cases  in  respect 
to  the  last,  are  numerous  as  well  as  trite,  and  it  is  not  worth  our 
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while  to  recur  to  any  of  them  in  particular,  as  the  intention  in 
this  instance  is  too  manifest  to  be  mistaken.  Loveacres  v.  Blight, 
(Cou-p.  352),  is  nearer  to  the  present  case ;  and  there  the  words 
"my  lands  and  messuages  freely  by  them  to  be  possessed  and 
enjoyed,"  were  held  to  pass  a  fee.  We  are  of  opinion,  therefore, 
that  the  plaintiff  had  power  to  convey,  and  that  the  construction 
put  up'on  the  will  in  the  court  below,  is  the  true  one. 

Judgment  affirmed. 


Silvis  against  Ely. 

It  is  not  error  to  allow  the  challenge  of  a  juror  for  cause,  upon  its  appearing 
that  he  is  interested  in  the  result  of  the  trial,  although  it  becomes  manifest  in  the 
further  progress  of  the  trial  that  the  juror  had  no  interest 

In  an  action  of  assumpsit,  founded  upon  the  promise  of  the  defendant  to  pay  the 
debt  of  a  third  person,  it  is  competent  to  give  in  evidence  the  declarations  and 
acts  of  the  defendant  corroborative  of  the  plaintiff's  allegation. 

M.  as  the  administrator  of  E.  had  a  judgment  and  execution  against  B.,  which, 
in  consideration  of  forbearance,  S.  agreed  to  pay  :  S.  cannot  avail  himself  of  the 
defence,  that  the  judgment  which  he  agreed  to  pay  was  given  to  E.  as  an  indem- 
nity for  endorsements  which  he  made  for  B.,  and  that  he,  S.,  had,  since  the  death 
of  E.,  paid  the  notes  which  he  had  endorsed. 

It  is  within  the  power  and  authority  of  art  attorney  at  law  to  stay  execution 
upon  a  judgment  in  consideration  of  the  promise  of  a  third  person  to  pay  the  debt ; 
and  such  promise  is  binding,  although  not  made  to  the  creditor  himself,  nor  ex- 
pressly assented  to  by  him  at  the  time. 

Forbearance,  either  limited  or  general,  is  a  good  consideration  for  a  promise  to 
pay  the  debt  of  a  third  person. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Daniel  Mortberger,  administrator  of  Samuel  Ely,  against  Wil- 
liam Silvis.  This  was  an  action  of  assumpsit,  in  which  the  plain- 
tiff declared  upon  the  promise  of  the  defendant  to  pay  him  the 
amount  of  a  judgment  and  execution  of  Mortberger,  administrator 
of  Ely,  against  Valentine  and  G.  M.  Brobst,  which  had  been  levied 
upon  the  real  estate  of  Valentine  Brobst,  in  consideration  that  the 
plaintiff  would  forbear  to  sell  the  said  estate  upon  the  execution. 

John  Schwartz  being  called  as  a  juror,  was  challenged  by  the 
plaintiff,  who  assigned  for  cause  that  he  was  a  stockholder  and 
director  in  the  Farmers'  Bank  of  Reading,  and  read  the  defend- 
ant's notice  of  special  matter  as  follows : 

"  You  will  please  to  take  notice,  that  in  the  above  case  I  have 
added  the  plea  of  payment  with  leave  to  give  the  special  matter 
in  evidence,  under  which  plea  the  defendant  will  offer  evidence  to 
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prove  that  the  original  judgment  of  Samuel  Ely  v.  Valentine  and 
George  Michael  Brobst,  entered  to  August  term  1819,  No.  101, 
by  virtue  of  a  judgment  bond,  was  given  to  said  Ely,  to  secure, 
indemnify  him,  the  said  Ely,  for  certain  notes  he,  the  said  Ely, 
endorsed  for  them  in  the  Farmers'  Bank  of  Reading,  and  for  which 
he  became  surety  to  said  bank,  all  of  which  notes  and  judgments 
recovered  on  the  same,  have  been  assigned  and  transferred' to  said 
William  Silvis,  and  that  he  is  now  the  owner  thereof.  You  are 
also  hereby  notified  to  produce  the  said  judgment  bond,  on  the 
trial  of  the  action." 

The  defendant  being  requested  to  produce  the  assignment  of  the 
judgment  mentioned  in  the  notice  as  special  matter,  declined  pro- 
ducing it. 

It  was  admitted  that  John  Schwartz  was  a  director  and  stock- 
holder in  the  Farmers'  Bank  of  Reading,  but  the  defendant  objected 
to  setting  aside  the  juror.  The  court  sustained  the  challenge  and 
set  aside  the  juror,  to  which  decision  of  the  court  the  defendant 
excepted. 

The  plaintiff  gave  in  evidence  a  judgment  of  Samuel  Ely  against 
Valentine  and  George  M.  Brobst  for  812,000,  entered  in  1819,  and 
since  regularly  revived  in  the  name  of  his  administrator,  the  pre- 
sent plaintiff;  also  a  testatum  fieri  facias  to  Northumberland 
county,  returned  "  levied  on  land  and  condemned."  The  follow- 
ing testimony  was  then  given  by  Henry  Rhoads,  Esq. : 

"  I  was  the  attorney  employed  to  collect  the  judgment  of  Ely 
against  Brobst.  I  addressed  this  letter  llth  of  December  1837,  to 
William  Silvis  and  Valentine  Brobst,  Jr.,  the  assignees.  I  think 
one  to  each.  The  next  day,  or  a  day  or  two  after,  William  Silvis 
called  upon  me,  and  said  he  had  my  letter.  I  stated  to  him  that 
persons  had  called  upon  me  and  told  me  if  I  would  expose  the 
Brobst  land  to  sale  before  the  January  term,  they  would  give  $30 
an  acre  for  it;  that  is,  the  1800  tract.  Mr  Silvis  told  me  not  to 
do  it,  that  he  would  pay  me  the  money ;  that  he  would  pay  $250 
about  the  1st  day  of  January,  and  one-half  of  the  balance  about  the 
1st  of  May  next,  and  the  remainder  in  the  fall  following.  I  don't 
recollect  the  time  was  mentioned  in  the  fall  following.  I  think  it 
was  something  like  six  months  after  the  May  payment.  He  paid 
me  $270  on  the  first  of  January,  or  about  that  time.  I  owed  him 
$20  for  lime,  and  he  threw  it  in.  I  can't  say  it  was  the  1st  day 
of  January  when  he  paid  it. 

"  I  did  not  proceed  to  sell  this  property  to  January  term.  Wil- 
liam Silvis  never  paid  me  the  half  nor  the  remainder.  I  don't 
recollect  whether  I  named  to  Mr  Silvis  the  person  that  had  offered 
me  the  $30  per  acre.  Mr  Silvis  said  he  could  sell  the  property 
advantageously  himself,  if  he  were  not  pushed.  He  bargained  for 
some  time  to  have  the  interest  deducted,  before  he  promised  to 
pay  it.  There  was  no  deduction  made.  The  amount  was  the 
debt  of  Samuel  Ely.  I  had  given  Mr  Silvis  a  statement  of  the 

«!.—  3 1, 


422  SUPREME  COURT.  [Harrisburg 

[Silvia  v.  Ely.] 

Ely  claim  some  time  before,  and  it  was  known  to  both  of  us.  It 
was  the  same  as  on  the  execution." 

The  plaintiff  then  offered  several  items  of  evidence  of  the  decla- 
rations and  conduct  of  Silvis,  tending  to  corroborate  the  testimony 
given :  to  which  the  defendant  objected,  and  the  court  overruled 
the  objection  and  sealed  an  exception. 

After  the  defendant  had  given  much  evidence  for  the  purpose 
of  impeaching  that  of  Mr.  Rhoads,  he  gave  in  evidence  a  testatum 
venditioni  exponas  to  Northumberland  county  upon  the  judgment 
against  the  Brobsts,  issued  by  Henry  Rhoads,  Esq.,  the  attorney, 
subsequent  to  the  date  of  the  alleged  promise,  which  was  returned 
"  stayed  by  Mr  Rhoads,  attorney."  The  defendant  then  offered 
in  evidence  an  assignment,  to  show  that  the  Farmers'  Bank  had 
transferred  to  William  Silvis  the  judgment  of  the  Farmers'  Bank 
of  Reading  v.  Valentine  Brobst,  George  Michael  Brobst,  and 
Samuel  Ely,  which  the  judgment  of  Samuel  Ely  v.  Valentine 
Brobst  was  given  to  indemnify  Ely  against,  and  that  Silvis  was 
then  the  owner,  so  far  as  the  unpaid  balance  due  the  bank  extend- 
ed, of  the  judgment  of  Samuel  Ely  v.  Brobst,  as  an  equitable 
defence  against  the  plaintiff's  recovery  in  this  suit,  and  also  for 
the  purpose  of  showing  the  time  when  George  R.  Frill's  conversa- 
tions took  place. 

To  the  admission  of  this  evidence  the  plaintiff  objected.  The 
court  admitted  the  evidence  for  the  last  mentioned  purpose,  but 
overruled  it  for  the  first ;  to  which  decision  the  defendant  excepted. 

Mr.  Rhoads  was  again  examined,  and  testified  that  the  testatum 
venditioni  exponas  to  Northumberland  county,  issued  after  the 
promise  of  the  defendant  to  pay  the  judgment,  was  issued  at  his 
instance  and  request. 

The  defendant  requested  the  court  to  charge  the  jury  : 

1.  That  in  the  absence  of  his  client  and  without  his  assent, 
Henry  Rhoads,  Esq.  had  no  authority  to  agree  to  forbear  issuing 
an  execution,  and  therefore  the  alleged  promise  of  William  Silvis 
is  without  consideration. 

2.  That  a  general  forbearance  means  a  perpetual  forbearance, 
and  as  an  execution  was  issued  after  the  alleged  contract  was 
made,  the  plaintiff  cannot  recover. 

3.  That  the  forbearance  which  is  necessary  to  support  a  pro- 
mise, must  be  in  consideration  of  the  promise;  and   as  Henry 
Rhoads,  Esq.  had  no  authority  to  forbear  generally,  and  Daniel 
Mortberger  did  not  know  of  Sil vis's  promise,  there  was  here  no 
forbearance  in  consideration  of  the  promise. 

4.  That  H.  Rhoads,  Esq.  had  no  power  to  place  the  judgment 
of  Ely  under  the  control  of  the  defendant,  and  therefore  the  vendi- 
tioni exponas  to  April  term  1838,  was  the  act  of  Daniel  Mortber- 
ger, and  not  of  the  defendant. 

5.  That  even  if  the  defendant  did  request  Mr.  Rhoads  to  issue 
the  venditioni  exponas,  yet  as  there  was  no  agreement  that  he 
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should  continue  bound  by  his  alleged  promise,  and  nothing  said  of 
it,  the  execution  discharged  the  defendant  from  all  liability,  if 
there  ever  was  any. 

6.  That  the  "  fieri  facias"  upon  which  this  "  venditioni  exponas" 
was  issued,  was  irregular  and  illegal,  and  also  a  venditioni  exponas 
upon  it,  and  therefore  Ely's  administrator  had  no  right  to  issue 
it,  and  on  this  account  the  alleged  promise  of  the  defendant  was 
without  consideration,  and  the  plaintiff'  cannot  recover. 

7.  There  is  no  evidence  of  any  contract  to  forbear,  except  a 
general  forbearance,  and  therefore  the  plaintiff  cannot  recover  on 
his  counts  averring  a  limited  forbearance. 

8.  That  if  any  promise  is  proved,  it  is  void  for  want  of  consi- 
deration. 

BANKS,  President,  after  recapitulating  all  the  testimony,  referred 
the  matters  of  fact,  which  the  parties  controverted,  to  the  jury, 
and  instructed  them  as  to  the  law  by  answering  all  the  defend- 
ant's points  in  the  negative. 

Strong  and  Smith,  for  plaintiff  in  error.  A  challenge  to  a  juror 
should  not  be  allowed  upon  mere  suspicion  of  bias  or  partiality, 
for  no  evidence  was  given  of  it.  2  Jac.  Law  Die.  Tit.  Jury  2 ; 
16  Serg.  $  Rawle  214 ;  11  Serg.  <§>  Rawle  280  ;  5  Greenleaf  333 ; 
4  Watts  218.  The  equitable  defence  should  have  been  permitted. 
A  surety  having  a  bond  of  indemnity,  the  creditor  is  entitled  to 
it.  1  Story's  Eq.  502  ;  18  Johns.  505 ;  5  Cow.  441 ;  3  Penn.  Rep. 
380.  The  judgment  of  the  bank  and  that  of  Ely  were  against 
the  Brobsts :  then,  suppose  the  estate  of  the  defendant  to  have 
been  sold  upon  either  of  these  judgments,  Ely  would  not  have 
been  entitled  to  take  the  amount  of  his  judgment  out  of  court, 
although  prior  in  point  of  date  to  the  bank,  whose  judgment  was 
for  the  same  debt,  and  against  Ely  as  well  as  Brobst. 

But  the  attorney  of  a  plaintiff  has  no  power  to  sell  and  transfer 
the  judgment  of  his  client  in  consideration  of  a  naked  promise  of 
an  individual  to  pay.  8  Johns.  351 ;  7  Cranch.452',  10  Johns. 
229;  1  Pick.  347  ;  Cro.  Jas.  20;  14  Serg.  <§•  Rawle  307;  1  Penn. 
Rep.  267;  16  Serg.  fy  Rawle  368;  3  Watts  357.  If  the  attorney 
acted  without  authority,  the  contract  was  without  consideration, 
and  not  binding  on  the  defendant.  3  T.  R.  22;  2  Lev.  161; 
11  Serg.  <£•  Rawle  200 ;  5  Serg.  $  Rawle  427. 

Hoffman  and  Darling,  contra.  The  juror  appeared  to  be  inte- 
rested when  he  was  challenged,  and  the  defendant  refused  to 
exhibit  the  assignment  of  the  bank,  by  which  it  would  have  been 
and  was  afterwards  shown  that  he  was  not  interested.  The 
amount  claimed  and  recovered  from  the  defendant,  was  only  what 
the  plaintiff  had  actually  paid  to  the  bank,  so  that  the  defence 
offered  gave  rise  to  the  plain  question,  whether  the  debtor  to  an 
intestate's  estate  can  set-off  the  claim  of  another  person  against 
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the  estate,  which  he  has  purchased  for  the  purpose.     10  Serg.  fy 
Rawle  10:  8  Watts  76;  8  Wend.  530;  4  Johns.  Ch.  13. 

If  the  plaintiff  ratified  the  proceedings  of  his  attorney  by  acqui- 
escence and  bringing  this  action,  it  is  not  for  the  defendant  to 
object.  14  Serg.  fy  Rawle  307 ;  1  Penn.  Rep.  264.  But  the  act 
of  the  attorney  was  within  the  scope  of  his  authority.  16  Serg. 
4-  Rawle  369  ;  10  Wend.  461 ;  1  Watts  $  Serg.  251 ;  5  Peters  99 ; 
8  Peters  18;  1  Sumner's  Rep.  544;  2  Louisiana  Rep.  137,  597; 
6  Watts  72 ;  2  JV.  Car.  Rep.  252 ;  3  Serg.  $  Rawle  96 ;  4  Wash. 
C.  C.  503;  2  Watts  104;  2  Lev.  210;  Cowp.  437;  1  Bos.  $  Pull. 
101 ;  2  Penn.  Rep.  13;  3  Johns.  Ch.  229,  254. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  the  case  on  a  promise  to  pay 
the  debt  of  V.  &,  G.  M.  Brobst  to  the  plaintiff's  intestate,  in  con- 
sideration of  forbearance.  The  Farmers'  Bank  of  Reading  dis- 
counted the  note  of  Valentine  and  George  Michael  Brobst  for  a 
large  sum  of  money,  with  Samuel  Ely  endorser.  At  the  same  time 
Ely  took  as  indemnity  from  the  makers  a  bond  for  $12,000,  on 
which  judgment  was  entered.  Executions  were  issued  on  the 
judgment  from  time  to  time.  The  makers  having  failed  to  pay 
the  note,  suit  was  brought  against  the  endorser,  Ely,  judgment 
rendered,  and  a  large  portion  of  the  debt  was  collected  from  him 
by  sale  of  his  property.  George  Michael  Brobst  died,  and  the 
surviving  debtor,  Valentine  Brobst,  assigned  all  his  estate  for  the 
benefit  of  creditors  to  the  defendant.  Various  judgments  were 
had  against  Brobst,  some  in  Berks,  some  in  Schuylkill,  and  some 
in  Northumberland  county,  and  among  others  the  defendant  was 
a  judgment  creditor.  The  plaintiff  alleges  that  in  consideration 
of  forbearance  the  defendant  promised  to  pay  the  debt  due  from 
Brobst  to  Ely.  The  court  left  the  facts  to  be  determined  by  the 
jury,  whether  there  was  an  agreement  as  stated  between  the  plain- 
tiff's intestate  and  the  defendant ;  and  whether  the  plaintiff  had 
performed  his  part  of  the  agreement.  The  investigation  resulted 
in  a  verdict  for  the  plaintiff;  and  the  inquiry  is,  whether  in  arriv- 
ing at  that  result  the  court  erred  in  the  admission  or  rejection  of 
evidence,  or  in  the  charge.  The  case  resolves  itself  into  three 
points :  1st.  Whether  there  was  a  contract  by  persons  competent 
to  make  it.  2d.  Whether  there  was  a  consideration  for  the  pro- 
mise. And  3d.  Whether  the  contract  was  afterwards  rescinded. 
These  general  heads,  with  some  preliminary  matters,  embrace  the 
whole  case. 

First  error  is  in  rejecting  a  person  because  he  was  a  stockholder 
and  director  in  the  Farmers'  Bank  of  Reading.  Interest  is  a  prin- 
cipal cause  of  challenge,  and  for  that  reason  the  juror  was  incom- 
petent in  a  cause  in  which  the  bank  had  an  interest.  It  appear- 
ed that  the  defendant  took  defence,  in  part,  under  an  assignment 
of  a  judgment  against  Ely.  The  plaintiff  gave  the  defendant 
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notice  to  produce  the  assignment,  which,  for  some  reason  not  ex- 
plained, he  declined.  The  court  had,  therefore,  a  right  to  presume 
that  the  assignment  contained  a  guaranty  of  the  debt,  and  for  this 
reason  there  was  nothing  wrong  in  setting  aside  the  juror.  It  is 
nothing  to  the  purpose  that  it  may  have  appeared  afterwards  there 
was  no  guaranty,  for,  at  the  time,  the  decision  was  right,  and  if 
any  injury  is  done  (and  it  is  difficult  to  perceive  in  what  it  con- 
sists, when  the  cause  has  been  tried  by  persons  free  even  from  the 
suspicion  of  bias  or  partiality)  it  arises  from  himself  in  refusing 
to  produce  the  assignment  under  which  he  claimed.  A  refusal  to 
produce  a  paper  on  notice,  leaves  the  party  open  to  every  reason- 
able intendment  against  himself. 

The  second  and  sixth  bills  have  been  argued  together,  and  it  is 
supposed  the  court  erred  in  admitting  the  evidence,  because,  as  it 
is  said,  it  contradicted  the  sheriff's  amended  return,  "  stayed  by 
Mr  Rhoads  attorney."  But,  unfortunately  for  the  argument,  at 
the  time  it  was  admitted,  the  writ  was  not  in  evidence ;  and,  for 
aught  that  appears,  the  court  had  no  knowledge  of  the  return. 
But  apart  from  this,  it  was  properly  received.  It  was  part  of  the 
plaintiff's  case  that  the  principal  inducements  to  the  contract  were 
that  the  defendant  was  a  judgment  creditor,  that  he  was  desirous 
of  becoming  a  purchaser  of  the  debtor's  real  estate,  and  for  this 
purpose  wished  to  control  the  judgments  against  the  assigned  pro- 
perty, and  that  in  truth  both  Rhoads  and  Dunn  were  in  this  mat- 
ter his  agents,  although  Rhoads  was  originally  the  plaintiff's  attor- 
ney, and  as  such  his  name  appeared  on  the  record.  The  entry  is, 
"  stayed  by  Mr  Rhoads  attorney,"  without  saying  whether  he 
was  attorney  for  plaintiff  or  defendant.  He  was  acting,  as  he 
says,  for  the  party  in  interest,  and  under  his  orders ;  and  this  is 
consistent  with  the  return.  The  evidence  was  pertinent  to  show 
that  Dunn,  who  was  said  to  be  a  partner  with  Silvis,  and  at  any 
rate  his  attorney,  took  an  active  part  in  postponing  the  sheriff's 
sale,  and  that  it  was  their  joint  act,  or  perhaps  the  act  of  Dunn 
or  under  his  immediate  directions.  It  was  corroborative  evidence 
of  their  allegations,  and  as  such  we  conceive  properly  received. 

The  third,  fourth,  fifth,  and  sixth  bills  contained  evidence  of  the 
acknowledgments  of  Silvis  that  he  made  arrangements  with  sev- 
eral creditors  to  obtain  the  control  of  the  various  judgments 
against  Brobst,  and  also  his  confession  of  an  intention  to  purchase 
the  property  on  speculation.  These  confessions  corroborate  the 
plaintiff's  case,  and  tend  strongly  to  show  the  consideration  of  the 
promise,  one  of  the  points  involved  in  the  inquiry  before  the  jury. 

Seventh  bill.  The  defendant  offered  in  evidence  an  assignment, 
dated  26th  of  March  1840,  of  a  judgment,  The  Farmers'  Bank  of 
Reading  v.  Valentine  Brobst  and  G.  Michael  Brobst,  and  Samuel 
Ely,  as  an  equitable  defence,  and  also  for  the  purpose  of  showing 
the  time  when  certain  conversations  took  place.  The  court  ad- 
mitted it  for  the  latter,  but  rejected  it  for  the  former  purpose. 
in.  —  54  2  L  * 
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Ely  died  before  the  date  of  the  assignment,  and  the  suit  is  brought 
by  the  administrator ;  and  if  a  recovery  is  had,  the  money  will 
be  assets  for  the  payment  of  debts.  But  the  effect  of  admitting 
the  evidence  as  an  equitable  defence  would  be  that  the  assignee 
would  be  entitled  to  a  preference ;  and  this  would  operate  to  the 
injury  of  other  creditors.  If  the  defendant  has  a  claim  by  virtue 
of  his  assignment,  he  is  not  without  remedy.  He  may  recover  the 
whole  of  it  if  the  estate  is  solvent,  and  his  proportion  if  it  prove 
insolvent.  The  suit  arises  out  of  a  collateral  promise  by  the  de- 
fendant, and  in  no  way,  that  we  can  perceive,  connects  itself  with 
the  original  transaction  between  the  bank  and  Ely  so  as  to  give 
the  defendant  an  equitable  defence. 

The  court,  in  the  charge,  left  the  facts  fairly  to  the  jury  ;  and 
they,  in  effect,  have  found  that  the  defendant,  in  consideration  of 
forbearance,  promised  to  pay  the  debt  due  from  the  Brobsts. 
And  the  first  question  which  arises  on  the  charge  is,  as  to  the 
extent  of  the  authority  of  the  attorney.  The  intestate  employed 
Mr  Rhoads,  an  attorney-at-law,  to  collect  a  debt  on  which  judg- 
ment had  been  rendered ;  and  the  attorney  made  the  agreement 
in  question,  to  assign  the  judgment  to  the  defendant,  in  considera- 
tion of  a  promise  to  pay  the  amount  due  to  the  plaintiffs.  Is  this 
contract  within  the  scope  of  the  authority  of  an  attorney  ?  It  has 
been  repeatedly  said,  that  the  power  of  an  attorney-at-law  in  this 
State  is  more  extensive  than  in  England.  1  Penn.  Rep.  267 ; 
16  Serg.  6f  Rawle  368.  He  is  authorized  to  do  those  things  which 
pertain  to  the  conducting  of  the  suit ;  but  he  has  no  power  to  make 
a  compromise,  by  which  land  is  to  be  taken  instead  of  money ; 
and  it  may  be  added,  to  convert  his  client's  land  into  money. 
14  Serg.  #  Rawle  309;  1  Penn.  Rep.  267;  16  Serg.  fy  Rawle  368. 
Thus  far  his  authority  is  limited ;  but  the  case  at  bar  is  far  short 
of  it.  A  judgment  is  but  a  security  for  a  debt;  and  although  a 
judgment  may  be  rendered,  yet  it  often  happens  that  the  debt  is 
by  no  means  safe,  and  sometimes  even  less  secure  than  debts  by 
bond,  note,  or  book-account ;  and  if  we  decide  he  exceeds  his 
authority  in  making  this  agreement,  we  must  extend  the  same 
principle  to  every  debt  placed  in  his  hands  for  collection.  There 
is  no  dividing  line.  It  is  very  plain,  that  by  confining  the  autho- 
rity of  an  attorney  within  such  narrow  limits,  we  may  impair  his 
usefulness,  and  often  may  prevent  him  from  securing  a  just  debt. 
An  attorney  has  power  to  stay  proceedings,  either  before  suit  or 
after  judgment,  unless  restrained  by  special  instructions.  An 
agreement  to  stay  the  proceedings,  would  be  a  consideration  for 
a  promise  by  a  third  person,  and  the  principal  would  be  bound 
by  such  a  contract,  if  entered  into  in  good  faith.  And  who  can 
doubt  that  such  an  agreement  would  bind  the  principal,  if  he  did 
not  express  his  dissent  in  a  reasonable  time.  Although  he  was 
not  informed  of  the  agreement  in  the  case  at  bar,  and  of  course 
neither  assented  nor  dissented,  yet,  by  commencing  the  suit,  he 
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ratifies  the  act  of  the  attorney,  and,  as  between  them,  he  is  bound, 
unless  the  attorney  acted  in  bad  faith.  In  this  extended  country, 
knit  together  by  commercial  ties  and  constant  intercourse,  and 
where  large  debts  are  constantly  contracting  and  owing  by  one 
section  to  another,  we  must  beware  of  setting  too  limited  bounds 
to  the  salutary  discretion  of  attorneys.  It  is  in  the  power  of  the 
principal  to  limit  the  authority  of  the  attorney,  as  between  them- 
selves, without  difficulty ;  and  we  may  safely  trust  to  their  vigi- 
lance in  seeking  out  those  who  are  most  fit,  from  their  knowledge 
and  honesty,  to  be  intrusted  with  the  transaction  of  business. 
The  delay  of  a  day  may  sometimes  be  fatal  to  the  claim ;  and  as 
the  client  most  frequently  lives  at  a  distance,  it  may  be  impossible 
in  time  to  communicate  with  him.  It  is  most  prudent,  when  it 
can  be  done,  to  avoid  taking  any  step  out  of  the  usual  course  of 
business,  without  the  assent  of  the  principal ;  but  this  is  a  matter 
of  sound  discretion,  with  which  third  persons  have  little,  if  any- 
thing, to  do.  It  is  ruled  in  many  cases,  that  his  authority  does 
not  cease  with  the  judgment,  nor  until  the  money  is  paid.  It  is 
the  duty  of  an  attorney,  employed  to  collect  money,  to  use  all 
proper  means  to  do  so  in  a  reasonable  time ;  and  if  this  cannot  be 
done,  to  secure  its  payment  at  some  future  time.  To  perform 
this  duty  for  the  best  interests  of  his  client,  it  is  necessary  that 
he  should  be  invested  with  large  discretionary  powers.  He  may, 
if  he  judges  it  prudent,  delay  commencing  suit,  or,  if  commenced, 
its  further  prosecution  to  judgment.  He  may  delay  issuing  exe- 
cution, or  stay  proceedings  on  it ;  and,  if  this  be  done  honestly, 
and  with  reasonable  discretion,  without  incurring  any  responsi- 
bility to  his  client.  It  may  sometimes  be,  and  often  is,  to  the 
interest  of  the  client  that  this  course  should  be  pursued.  This 
he  may  do,  without  any  consideration  whatever;  much  more, 
then,  when  it  is  done  at  the  instance  of  a  third  person,  under  a 
promise  to  become  answerable  for  the  debt.  But  here,  it  is  said, 
the  power  claimed  for  the  attorney  is  still  more  extensive.  And 
this  is  true.  It  is  to  substitute  one  debt  for  another ;  but  even 
this  may  be,  and  frequently  is  for  the  benefit  of  the  client,  even 
when  the  debt  is  well  secured  by  mortgage  or  by  judgment ;  and 
much  more  so,  when  there  are  well-grounded  fears  that  the  real 
security  is  itself  in  a  precarious  situation.  As,  for  example,  when 
there  are  prior  encumbrances,  or  where  the  land  is  not  of  sufficient 
value,  at  a  forced  sale,  to  pay  the  debt.  In  Paxton  v.  Cobb, 
(2  L  .  R.  140),  it  is  held  that  the  authority  of  an  attorney  is 
not  restricted  to  the  mere  prosecution  of  the  suit,  but  extends  to 
everything  necessary  for  the  protection  of  the  interests  intrusted 
to  his  care.  On  these  grounds,  we  are  of  opinion  that  Mr  Rhoads, 
having  acted  fairly  and  honestly,  and  with  a  reasonable  discre- 
tion, has  not  exceeded  his  authority  in  making  the  contract ;  and 
that  both  parties  are  bound  by  it. 

There  is  nothing  in  the  objection  that  the  contract  was  nudum 
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pactum.  It  is  not  essential  to  a  consideration  that  it  should  be 
adequate  in  point  of  value.  It  is  sufficient  if  a  slight  benefit  be 
conferred  by  the  plaintiff  on  the  defendant,  or  a  third  person ;  or 
even  if  the  plaintiff  sustain  the  least  injury,  inconvenience  or 
detriment,  or  subject  himself  to  any  obligation,  without  benefiting 
the  defendant  or  any  other  person.  Forbearance,  either  limited 
or  general,  is  a  good  consideration,  and  here  the  jury  have  found 
that  in  consideration  that  the  plaintiff  would  forbear  and  desist 
from  issuing  a  venditioni  exponas,  and  from  exposing  certain  real 
property  to  sale,  the  defendant  promised  to  pay  the  debt.  The 
defendant  either  did,  or  supposed  he  would  derive  a  benefit  from 
the  arrangement,  and  whether  he  was  disappointed  in  his  expecta- 
tions, unless  the  failure  was  caused  by  the  plaintiff,  is  of  no 
moment.  He  is  bound  by  his  promise  as  well  on  that  ground,  as 
because  it  was  a  detriment  to  the  plaintiff.  On  this  point,  it  has 
been  urged  that  the  fieri  facias  and  venditioni  exponas  were  irre- 
gular and  illegal ;  but  admitting  them  to  be  so,  it  does  not  invali- 
date the  contract.  If  irregular  merely,  a  sale  would  be  good,  and 
would  vest  a  title  in  the  purchaser,  as  has  been  repeatedly  ruled. 
It  is  incorrect  to  say,  that  by  forbearance  to  prosecute  irregular 
process,  the  plaintiff  loses  nothing,  and  that  consequently  the  pro- 
mise is  made  without  consideration ;  for  a  debtor  may  waive  an 
irregularity,  and  frequently  does  so,  when  he  can  obtain  nothing 
by  delay.  It  is  ungenerous  for  the  defendant,  after  having  all  the 
benefit  of  the  contract,  now  to  take  the  objection ;  and  besides,  the 
promise  to  pay  was  made  in  consideration  of  forbearance  gene- 
rally. In  Pell  v.  Stephens,  (8  Cond.  Eng.  Chan.  Cos.  23),  it  is  held 
that  where  A.  as  assignee  of  B.,  a  bankrupt,  gave  an  undertaking  to 
C.,  who  was  the  mortgagee  of  one  farm,  and  was  under  contract 
to  purchase  another  farm,  both  the  property  of  the  bankrupt,  and 
who  had  a  distress  on  the  mortgaged  premises,  that  if  the  distress 
were  withdrawn,  he  would  pay  to  C.  the  arrears  then  due,  in 
respect  of  the  mortgage,  out  of  the  effects  on  the  premises. 
C.  withdrew  the  distress  accordingly,  and  afterwards  the  bank- 
ruptcy was  annulled,  before  A.  had  obtained  possession  of  any  part 
of  the  bankrupt's  effects;  whereupon  C.  brought  an  action  on  the 
undertaking,  and  recovered  a  judgment  against  A.  personally. 
This  case  is,  in  some  respects,  stronger  than  the  case  at  bar ;  and 
certainly  shows  that  there  is  no  want  of  consideration  here,  to 
support  the  action. 

It  is  said  there  is  error  in  the  answer  to  the  fifth  point.  Mr 
Rhoads  issued  a  venditioni  exponas  after  the  contract,  but  if  this 
was  done  at  the  instance  of  the  defendant,  he  would  still  remain 
bound,  unless  there  was  affirmative  proof  that  the  parties  made 
another  agreement.  Rhoads,  if  his  testimony  is  believed,  was 
acting  as  the  attorney  of  Silvis,  for  in  no  other  character  had  he 
any  control  over  the  judgment,  after  its  virtual  transfer  to  the 
defendant.  It  would  require  a  new  agreement  to  re-transfer  the 
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judgment  to  the  plaintiff,  and  certainly  none  such  has  been  found, 
nor  is  there  any  evidence  from  which  it  may  be  inferred.  He  was 
obeying  the  directions  of  Silvis,  as  he  states,  given  for  the  express 
purpose  of  carrying  out  his  original  design  in  making  the  contract. 
The  above  remarks  cover,  it  is  believed,  the  whole  ground,  and  in 
nothing  have  we  discovered  any  error.  The  jury  having  passed 
on  all  the  facts  fairly  left  for  their  decision,  we  see  nothing  in  the 
case  which  would  justify  us  in  disturbing  the  verdict. 

Judgment  affirmed. 


Boyce  against  M'Culloch. 

A  written  contract  for  the  purchase  and  sale  of  land  may  be  rescinded  by  a 
subsequent  parol  agreement  of  the  parties,  so  that  the  vendee  cannot  afterwards 
enforce  a  specific  performance  of  the  contract  by  an  action  of  ejectment  against 
a  subsequent  purchaser  from  the  vendor. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

Elijah  Boyce  against  George  M'Culloch,  Anthony  Shorb,  John 
Lyon,  David  Stewart,  and  William  M.  Lyon. 

This  was  an  action  of  ejectment  brought  to  enforce  the  specific 
performance  of  a  contract  made  llth  of  March  1829,  between 
the  plaintiff,  and  Gilbert  S.  Loyd,  by  which  Loyd  covenanted 
to  sell  and  convey  the  land  in  controversy  to  the  plaintiff,  in 
consideration  of  81  per  acre,  payable  in  instalments  of  $20  per 
annum,  the  last  of  which  fell  due  in  1834.  There  was  a  receipt 
upon  the  agreement  for  $18  :  it  was  recorded  on  the  12th  of 
June  1833.  After  the  plaintiff  had  given  the  agreement  in  evi- 
dence, he  proved  that  in  1835  or  1836  he  tendered  to  Loyd  the 
whole  amount  of  the  purchase  money  and  interest ;  and  upon  the 
trial,  he  brought  the  money  into  court.  He  proved  also,  that  he 
built  a  house  upon  the  land,  and  cleared  about  half  an  acre  of  it 
some  distance  from  the  house. 

The  defence  was,  that  this  contract  was  rescinded  by  parol,  and 
in  support  of  it  the  defendants  called  William  Copely,  who  testi- 
fied as  follows: — "About  1829,  Boyce  and  Loyd  came  into  the 
store  and  got  into  conversation  about  land.  Boyce  said  he  was 
not  satisfied  with  the  bargain  they  had  made  for  the  land,  and  he 
would  rather  break  it,  on  account  of  a  strip  of  land  that  run 
between  his  place  and  the  piece  he  had  bought.  He  said  he 
would  rather  give  up  the  bargain.  Loyd  said  he  was  satisfied  to 
take  it  back,  if  he  was  not  satisfied  to  keep  it.  This  was  all  that 


430  SUPREME  COURT  [Harrisburg 

[Boyce  v.  M'Culloch.J 

I  heard.  They  both  appeared  to  be  satisfied,  and  parted.  It 
appeared  to  be  a  matter  of  indifference  to  both." 

The  defendants  then  gave  in  evidence  a  deed  of  conveyance  for 
the  same  land,  by  Gilbert  S.  Loyd  to  William  Mitchell,  George 
M'Culloch,  and  James  Dixon,  dated  the  7th  April  1832 ;  recorded 
24th  January  1838,  and  several  mesne  conveyances  to  the  defend- 
ants. 

The  defendants  requested  the  court  to  charge  the  jury: 

1.  That  there  may  be  a  parol  waiver  of  a  written  executory 
contract  for  the  sale  of  land  ;  and  if  the  jury  believe  the  testimony 
of  William  Copely,  that  Boyce  gave  up  the  bargain  in  1829,  then 
the  plaintiff  cannot  recover. 

2.  That  the  delay  of  Boyce  in  tendering  the  purchase  money 
until  the  fall  of  1835  or  1836,  is  such  a  backwardness  in  the  per- 
formance of  his  part  of  the  contract  that  he  cannot  recover  in  this 
suit. 

3.  As  the  defendants  have  the  legal  title,  and  the  plaintiff  only 
an  equity,  this  ejectment  is  like  a  bill  for  specific  performance ; 
that  the  plaintiff  is  obliged  to  make  out  such  a  case  as  would  obtain 
a  decree  of  a  chancellor  in  his  favour,  to  enable  him  to  recover  in 
this  suit. 

4.  That  the  possession  of  Boyce  was  not  such  a  possession  as 
can,  in  this  case,  have  any  legal  effect  in  his  favour. 

The  court  thus  charged  the  jury: 

WOODWARD,  President. — The  defendants'  third  point  is  answered 
affirmatively.  His  second  point  is  denied;  for  if  the  jury  believe 
that  Boyce  took  possession  of  the  land  under  the  article,  and  in  the 
fall  of  1835  or  1836  tendered  to  Loyd  the  whole  amount  of  pur- 
chase money  and  interest  due  on  the  contract,  and  now  brings  that 
amount  into  court,  the  time  suffered  by  the  parties  to  elapse  is 
compensated  by  the  interest,  and  does  not  deprive  Boyce  of  his 
action.  A  chancellor  would,  notwithstanding  the  lapse  of  time, 
decree  that  Loyd  should  receive  the  money  and  convey  the  title 
to  Boyce ;  and  what  he  would  do,  we  in  effect  accomplish  by  this 
action. 

But  do  the  defendants  stand  in  the  same  relation  to  Boyce  that 
Loyd  would  ?  They  do ;  because  they  purchased  from  Loyd ;  and 
Boyce  having  recorded  his  articles  before  the  defendants  recorded 
their  deed,  they  are  not  in  the  situation  of  purchasers  without 
notice  of  Boyce's  equities ;  and  beside,  if  the  evidence  of  Boyce's 
possession  be  believed,  that  was  notice  to  the  defendants  of  the 
plaintiff's  equities.  The  defendants  stand,  therefore,  in  the  same 
situation  Loyd  would  have  occupied  if  he  had  not  conveyed.  They 
are  trustees  of  the  legal  title  for  the  use  of  Boyce,  and  may  be 
compelled  to  convey  in  the  same  manner  that  Loyd  might  be. 
This  action  has  the  effect  of  a  decree  of  conveyance,  by  letting 
the  plaintiff  into  possession  as  if  he  already  had  the  legal  title. 

But  it  is  said  that  Boyce  released  and  surrendered  his  equities ; 
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and  to  this  it  is  objected,  that  the  release,  if  any  there  were,  was 
by  parol,  and  void  by  reason  of  the  statute  for  the  prevention  of 
frauds  and  perjuries.  It  is  settled  by  the  case  of  Goucher  v. 
Martin,  (9  Watts  106),  that  when  a  purchaser  of  land  by  articles 
of  agreement  is  in  possession  under  the  articles,  having  paid  part 
of  the  purchase  money,  he  cannot  be  turned  out  by  the  vendor  on 
proof  of  parol  repurchase  on  different  terms;  and  it  is  insisted  that 
this  case  rules  the  question  presented  here. 

We  do  not  consider  that  that  case  rules  the  present  question  ; 
and  we  believe  that  a  contract  for  the  sale  of  land  not  further 
executed  than  this  was  in  1829,  (the  date  of  the  alleged  release), 
may  be  waived  and  surrendered  by  parol ;  and  that  such  parol 
waiver  is  not  within  the  statute  of  frauds  and  perjuries.  But 
such  waiver  of  the  contract  must  be  indicated  by  more  decisive 
circumstances,  such  as  the  cancellation  or  giving  up  of  the  articles 
of  agreement,  or  the  removing  from  the  possession  in  pursuance 
of  the  parol  agreement ;  and  there  must  be  clear  and  distinct  proof 
of  the  contract  of  release.  Here  there  was  no  cancellation  or  sur- 
render of  the  articles ;  no  removing  from  the  possession  in  pursu- 
ance of  the  parol  agreement ;  and  the  proof  of  any  contract  is 
highly  unsatisfactory.  The  only  witness  who  speaks  of  it  is 
William  Copely.  Now  what  does  it  prove  more  than  a  mutual 
profession  of  willingness  to  do  that  which  there  is  no  evidence  they 
ever  did  do — give  up  and  annul  the  contract?  If  Stine  is  believed, 
we  find  Boyce  in  possession,  with  half  an  acre  cleared,  a  year 
after  the  contract  was  dated ;  and  his  whole  conduct  indicates  an 
intention  to  retain,  rather  than  to  surrender  the  purchase.  Giving 
to  the  testimony  of  Copely  its  full  effect,  there  is  nothing  in  it, 
which,  in  connection  with  the  other  facts  in  evidence,  should 
deprive  Boyce  of  his  purchase.  And,  whilst  we  say  Boyce  might 
have  surrendered  his  purchase  by  parol,  we  also  say  that  there  is 
no  such  evidence  before  you  as  would  justify  you  in  finding  that 
he  had  made  such  a  surrender ;  and  if  you  find  that  he  has  per- 
formed or  offered  to  perform  the  conditions  on  which  he  was  to 
receive  a  title  under  the  articles  of  agreement,  your  verdict  should 
be  for  him. 

Blanchard,  for  plaintiff  in  error.  This  action  of  ejectment  is 
but  a  bill  for  specific  performance.  4  Rawle  38  ;  1  Watts  408.  A 
decree  of  specific  performance  is  a  matter  of  grace,  and  will  not 
be  made  in  a  case  which  presents  circumstances  like  the  present. 
8  Serg.  fy  Rawle  493;  2  Watts  148,  275;  1  Johns.  Ch.  379.  The 
vendee  delayed  to  execute  the  contract,  on  his  part,  for  seven 
years,  during  which  time  the  land  was  rising  in  price ;  and  not 
until  after  a  sale  was  made  to  another  person,  in  consequence  of 
his  parol  relinquishment  of  his  contract,  does  he  make  any  tender, 
or  show  any  disposition  to  enforce  it.  9  Watts  50. 
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Hale,  for  defendant  in  error,  cited  9  Watts  106,  as  ruling  the 
principle  of  this  case.  There  is  no  evidence  having  a  single 
feature  of  an  agreement  to  rescind  the  contract.  The  parties 
talked  about  it,  and  came  to  no  conclusion;  the  agreement  was  not 
cancelled ;  the  purchase  money  paid  was  not  refunded ;  the  posses- 
sion of  the  purchaser  was  not  abandoned ;  his  improvements  were 
not  paid  for ;  and  his  recovery  in  this  action  is  resisted  by  those 
who  claim  under  a  conveyance  not  recorded  for  five  years  after 
the  plaintiff  recorded  his  agreement,  and  for  at  least  two  years 
after  he  had  tendered  the  whole  amount  of  the  purchase  money. 
8  Watts  379 ;  10  Serg.  $•  Rawle  43 ;  2  Serg.  $  Rawle  354.  In 
what,  then,  has  the  plaintiff  been  in  default  ?  That  he  has  not 
tendered  his  purchase  money  until  one  year  after  it  was  due ! 
Clearly  this  will  not  prejudice  his  right;  it  is  compensated  by  the 
interest.  7  Watts  43. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  In  the  various  matters  assigned  for  error,  we 
are  unable  to  perceive  anything  exceptionable,  unless  it  be  that 
part  of  the  court's  charge  to  the  jury,  where  the  learned  Judge 
notices  the  first  point  submitted  by  the  defendants.  The  Judge, 
after  stating  the  proposition  of  the  defendants  in  this  point,  and 
the  objection  made  to  it  on  behalf  of  the  plaintiff  by  his  counsel, 
who  cited  Goucher  v.  Martin,  (9  Watts  106),  in  support  of  the 
same,  proceeds  to  instruct  the  jury,  by  saying,  "  We  do  not  con- 
sider that  that  case  rules  the  present  question ;  and  we  believe 
that  a  contract  for  the  sale  of  land,  not  further  executed  than  this 
was,  in  1829,  (the  date  of  the  alleged  release),  may  be  waived 
and  surrendered  by  parol ;  and  that  such  parol  waiver  is  not 
within  the  statute  of  frauds  and  perjuries.  But  such  waiver  of 
the  contract  must  be  indicated  by  more  decisive  circumstances; 
such  as  the  cancellation  or  giving  up  of  the  articles  of  agreement, 
or  the  removing  from  the  possession,  in  pursuance  of  the  parol 
agreement ;  and  there  must  be  clear  and  distinct  proof  of  the  con- 
tract of  release.  Here  there  was  no  surrender  or  cancellation  of 
the  articles  —  no  removing  from  the  possession,  in  pursuance  of  the 
parol  agreement ;  and  the  proof  of  any  contract  is  highly  unsatis- 
factory." 

We  think  that  the  learned  Judge  went  rather  too  far  in  this 
instruction  to  the  jury.  For  although  the  articles  of  agreement 
were  not  cancelled  or  given  up,  or  the  possession  of  the  land  sur- 
rendered, in  pursuance  of  the  parol  agreement ;  yet  if,  from  what 
passed  between  the  parties,  it  was  their  understanding  that  it  was 
not  the  wish  of  Boyce  that  the  contract  for  the  purchase  of  the 
land  should  be  carried  into  execution,  and  especially  so  if  it  was 
because,  as  he  said,  that  it  did  not  adjoin  his  other  land,  as  he 
believed  it  did,  when  he  agreed  for  the  purchase  of  it,  and  his 
request,  for  this  reason,  not  to  carry  the  agreement  into  effect, 
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was  distinctly  assented  to  by  Loyd ;  and  Loyd,  confiding  in  the 
understanding  thus  produced  by  parol  between  them,  afterwards 
sold  and  conveyed  the  land  to  M'Culloch  and  others,  it  would,  in 
our  apprehension,  be  sufficient  to  defeat  the  equity  that  Boyce 
might  otherwise  have,  to  call  upon  the  defendants,  in  a  court  of 
equity,  as  the  assignees  of  Loyd,  to  convey  the  land  to  him  which 
he  contracted  for  the  purchase  of  from  Loyd.  For  unless  equity 
would  enable  Boyce,  under  these  circumstances,  to  demand  and 
have  from  the  defendants  a  conveyance  of  the  land,  he  would  not 
be  entitled  to  recover  it  in  this  action ;  since  it  is  to  be  regarded 
as  a  substitute  for  a  bill  in  equity,  to  compel  a  specific  perform- 
ance of  the  contract.  If  he  be  entitled  to  a  specific  performance, 
equity  will  consider  that  as  already  done  which  ought  to  be  done, 
and  the  plaintiff  below  accordingly  invested  with  the  legal  title, 
and  by  virtue  thereof  entitled  to  recover  the  land.  No  doubt,  if 
evidence  had  been  given,  showing  that  the  articles  of  agreement 
had  been  cancelled,  or  actually  given  up  for  that  purpose,  or  such 
possession  as  Boyce  had,  had  been  surrendered,  in  pursuance  of 
the  agreement  to  rescind  the  articles,  it  would  have  made  the 
case  perfectly  clear  for  the  defendants ;  because  it  might  have 
been  considered,  even  at  law,  as  amounting  to  an  actual  rescission 
of  the  agreement  contained  in  the  articles.  Though  less  than 
that  might  not  strictly  be  sufficient  to  prevent  a  recovery  in  a 
personal  action  for  a  non-fulfilment  of  the  articles,  yet  less  may 
be  quite  sufficient  in  equity  to  prevent  a  specific  performance 
thereof.  Accordingly,  Chancellor  Kent,  in  Stevens  v.  Cooper, 
(1  Johns.  Ch.  Rep.  429,  430),  in  giving  his  opinion,  and  remark- 
ing upon  the  principle  that  an  agreement  in  writing  concerning 
lands  may  be  discharged  by  parol,  says,  that  "  the  evidence  in 
such  cases  is  good  only  as  a  defence  to  a  bill  for  a  specific  per- 
formance ;  but  is  totally  inadmissible,  at  law  or  equity,  as  a 
ground  to  compel  a  performance  in  specie."  See  also  Gorman  v. 
Salisbury,  (1  Fern.  240).  Also  in  Bell  v.  Howard,  (9  Mod.  362.) 
Lord  Hardwicke  is  reported  to  have  said,  that  it  was  certain  that 
an  interest  in  land  could  not  be  parted  with,  or  waived  by  naked 
parol,  without  writing;  yet  articles  might  by  parol  be  so  far 
waived,  that  if  the  party  came  into  equity  for  a  specific  execution, 
such  parol  waiver  would  rebut  the  equity  which  the  party  before 
had,  and  prevent  the  court  from  executing  them  specifically.  See 
likewise  The  Earl  of  Anghsea  v.  Annesley,  (4  Bro.  P.  C.  421).  So 
in  Price  v.  Dyer,  (17  Fez.  363,  364),  where  the  effect  of  a  parol 
waiver  of  a  written  agreement  concerning  land  was  very  much 
discussed.  Sir  William  Grant,  Master  of  the  Rolls,  though  he 
did  not  consider  it  necessary  to  decide  the  point  in  that  case, 
because  not  raised  by  the  evidence  fairly,  observed  that,  as  then 
advised,  he  was  inclined  to  think  that  a  written  agreement  might 
be  so  far  waived  by  parol,  that  the  court  would  refuse  the  inter- 
position of  its  equitable  jurisdiction  to  enforce  it.  Chancellor 
in.  — 55  2« 
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Kent  also,  in  Botsford  v.  Burr,  (2  Johns.  Ch.  Rep.  416),  says  there 
may  be  a  parol  waiver  even  of  a  written  agreement ;  for  which 
he  cites  Price  v.  Dyer.  Though  it  may  be  proper  to  observe  that 
Mr  Sugden,  in  his  very  excellent  treatise  on  the  law  of  vendors 
and  purchasers  of  real  estates,  page  150,  (9th  London  edition), 
seems  to  think  it  questionable  whether  an  absolute  parol  dis- 
charge of  a  written  agreement,  not  followed  by  any  other  agree- 
ment upon  which  the  parties  have  acted,  can  be  set  up  even  as  a 
defence  in  equity.  It  may  be  questionable,  perhaps,  as  Mr  Sug- 
den seems  to  think  it  is,  whether,  in  general,  such  parol  discharge 
of  a  written  agreement,  without  more,  would  even  in  equity  be  a 
good  defence  to  a  specific  performance  of  the  written  agreement, 
on  a  bill  between  the  parties  to  it.  But  it  is  conceived  such  parol 
discharge  would  be  a  good  defence  for  a  third  person,  who  had, 
as  in  this  case,  subsequently  become  a  purchaser  of  the  land  for  a 
valuable  consideration ;  possibly,  too,  upon  the  faith  of  the  parol 
discharge  of  the  first  agreement,  which,  if  the  testimony  of  William 
Copely  is  credited,  was  made  upon  what  might  well  be  considered 
a  good  and  binding  consideration;  that  is,  the  mistake  under  which 
Boyce  alleged  he  contracted  for  the  purchase  of  the  land,  believing 
that  it  adjoined  other  land  which  he  owned  at  the  time,  whereas 
he  had  discovered  afterwards  that  such  was  not  the  fact.  And  if 
this  misapprehension,  on  his  part,  was  produced  by  the  repre- 
sentation of  Loyd,  in  making  the  written  agreement,  it  may  be 
that  Loyd  could  not  have  enforced  it ;  and  seeing  it  was  alleged 
as  an  excuse  or  reason  by  Boyce,  for  not  wishing  to  carry  his 
agreement  into  execution,  it  would  seem  to  be  inequitable  to  per- 
mit him,  after  Loyd  had  consented  at  his  own  solicitation,  to  dis- 
charge him  from  his  contract,  and  after  the  land  had  risen  greatly 
in  value,  to  take  it  from  those  to  whom  Loyd  subsequently  sold 
and  conveyed  it.  But  if  not  purchased  by  the  defendants  on  the 
faith  of  the  parol  discharge,  they  would  appear  to  have  a  still 
stronger  equity,  and  one  which  Loyd  could  not  have  claimed  if 
he  had  been  the  defendant ;  which  is,  that  they  purchased  the  land 
of  Loyd  without  any  notice  of  Boyce's  agreement  for  the  pur- 
chase of  it,  either  actual  or  constructive.  For,  it  appears  in  the 
first  place,  by  the  evidence,  that  they  purchased,  paid  their  money, 
and  received  a  deed  of  conveyance  for  the  land,  fourteen  months 
before  Boyce  put  his  agreement  upon  record,  so  that  they  could 
not  have  had  constructive  notice  from  this  source.  Again,  it 
would  seem  from  the  evidence,  that  Boyce  had  not  such  a  posses- 
sion of  the  land  as  would  be  equivalent  to  notice.  In  order  that 
possession  shall  amount  to  notice,  it  must  be  a  notorious  and  exclu- 
sive possession.  According  to  the  evidence  given,  it  would  appear 
that  he  cleared  only  about  half  an  acre  of  the  land,  and  cultivated 
it;  that  he  also,  according  to  the  testimony  of  one  witness, 
Samuel  Stine,  built  a  house  upon  this  half  acre ;  but  according  to 
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evidence  of  another  witness  for  Boyce,  Doctor  Engles,  the  house 
stood  150  rods  from  the  cleared  half  acre,  and  that  he  supposed 
the  house  was  on  the  land  in  dispute.  This  was  certainly  very 
unsatisfactory  evidence,  to  say  the  most  of  it.  But  by  the  terms 
of  his  agreement  for  the  purchase  of  the  land,  it  being  all  wood 
land,  Loyd  was  to  have  the  possession  of  it,  notwithstanding  the 
agreement  for  sale,  until  he  cut  and  removed  all  the  timber  grow- 
ing upon  it,  and  accordingly  did  retain  the  possession  for  that  pur- 
pose, at  least,  until  he  sold  and  conveyed  it,  timber  and  all,  to  the 
defendants  below.  It  would  therefore  seem,  from  the  evidence, 
that  Boyce  never  had  any  such  distinct  and  exclusive  possession 
as  would  be  likely  to  come  under  the  notice  and  observation  of 
strangers  or  purchasers.  And  as  to  evidence  being  given  on  the 
trial  of  notice  in  fact  to  the  defendants,  before  or  at  the  time  of 
their  purchase  of  the  land,  there  is  none.  We  therefore  think  that 
under  the  particular  circumstances  of  this  case,  there  ought  to  be 
a  new  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Commonwealth  against  Laub. 

By  the  49th  section  of  the  Act  of  the  15th  of  April  1834,  the  accounts  of 
county  treasurers  of  moneys  received  for  the  use  of  the  commonwealth  must  be 
settled  by  the  county  auditors,  and  not  by  the  auditor-general. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

The  commonwealth  against  William  Laub  and  others,  his  sure- 
ties. This  was  an  action  of  debt  upon  the  official  bond  of  the  defend- 
ant, as  treasurer  of  Adams  county,  to  recover  the  amount  of 
moneys  pajd  to  him  for  tavern  licenses,  and  licenses  for  the  sale 
of  foreign  merchandise,  and  tin  and  clock  pedlars. 

The  plaintiff,  after  giving  in  evidence  the  bond,  offered  the 
account  of  William  Laub,  treasurer  of  Adams  county,  with  the 
commonwealth,  settled  by  the  auditor-general,  and  approved  by 
the  state  treasurer,  in  pursuance  of  the  Act  of  30th  of  March  181 1, 
showing  a  balance  due  of  $823.60. 

The  defendant  objected  to  the  evidence,  on  the  ground  that  since 
the  passage  of  the  Act  of  15th  of  April  1834,  the  auditor-general 
had  no  power  to  settle  the  accounts  of  county  officers ;  that  the 
duty  devolved  upon  the  county  auditors.  The  court  rejected  the 
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evidence,  and  sealed  a  bill  of  exceptions,  which  presented  the 
only  question  in  the  cause. 

M'Lean  and  Reed,  for  plaintiff  in  error,  referred  to  the  various 
Acts  of  Assembly  on  the  subject,  and  argued  that  the  Act  of  1834 
was  not  designed  to  repeal  that  of  1811. 

Stevens,  contra,  insisted  that  the  provisions  of  the  Act  of  1834 
were  plain,  and  admitted  of  but  one  construction;  that  the  whole 
subject  of  the  accounts  of  county  officers,  was  referred  to  the 
county  auditors. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  49th  section  of  the  Act  of  15th  of  April 
1834,  relating  to  counties  and  townships,  and  county  and  township 
officers,  it  is  enacted,  that  it  shall  be  the  duty  of  the  auditors  of 
each  county,  to  audit,  settle,  and  adjust  the  accounts  of  the  trea- 
surer of  the  county  with  the  state  treasury,  and  of  such  other 
officers  in  the  county  receiving  money  for  the  use  of  the  common- 
wealth as  may  be  referred  to  them  by  the  auditor-general,  and  to 
make  a  separate  report  thereof  to  the  Court  of  Common  Pleas  for 
the  county,  together  with  a  statement  of  the  balances  due  from  or 
to  such  treasurer  or  other  officer.  By  the  59th  section  of  the  same 
Act,  it  is  made  the  duty  of  the  auditors  of  each  county,  within  ten 
days  after  preparing  the  same,  to  transmit  to  the  auditor-general 
a  certified  copy  of  their  report  upon  the  accounts  of  the  treasurer 
of  the  respective  county  with  the  state  treasury,  and  of  such  other 
officers  as  may  be  referred  to  them  as  aforesaid.  The  56th  and 
57th  sections  provide  for  appeals  by  the  commonwealth  within 
four  months,  and  by  the  county  and  the  officer  within  sixty  days 
after  the  filing  of  the  report. 

It  is  more  than  probable  that  the  change  thus  made  in  the  mode 
of  settling  the  accounts  of  the  county  treasurer  with  the  common- 
wealth, will  be  productive  of  much  inconvenience  to  the  State 
officers,  and  often  of  injustice  to  the  commonwealth ;  and,  were 
the  words  doubtful,  our  inclination  would  be  to  construe  them  so 
as  not  to  take  away  the  power  heretofore  exercised  by  the  audi- 
tor-general under- the  Act  of  30th  of  March  1811.  But  the  lan- 
guage of  the  Act  of  15th  of  April  1834,  seems  to  admit  no  other 
interpretation  than  the  one  given  by  the  court  below;  that  is  to  say, 
that  the  settlement  of  these  accounts  is  now  exclusively  vested  in 
the  county  auditors.  If  there  are  inconveniences  in  the  law  as  it 
stands,  it  can  only  be  corrected  by  the  Legislature. 

There  do  not  seem  to  have  been  "  any  proceedings  commenced" 
before  the  1st  of  September  1834,  the  time  when  the  Act  of  15th 
of  April  1834,  was  to  go  into  operation,  so  as  to  bring  the  case 
within  the  exception  mentioned  in  the  last  section  of  the  Act.  The 
bond  was  given  and  the  treasurer  received  moneys  before,  but 
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that  was  all.  The  board  of  county  auditors  would  seem  to  have 
possessed,  at  their  annual  meeting  on  the  first  Monday  of  Janu- 
ary, and  at  their  other  times  of  meeting,  under  the  47th  section 
of  the  Act,  jurisdiction  over  the  case. 

Judgment  affirmed. 


Smyser  against  Smyser. 

Whether  a  widow  be  entitled  to  recover  interest  upon  a  sum  secured  to  her 
by  recognizance,  in  a  proceeding  in  partition  in  the  Orphan's  Court,  may,  under 
particular  circumstances,  be  referred  to  a  jury. 

ERROR  to  the  Common  Pleas  of  York  county. 

The  administrators  of  Barbara  Smyser,  deceased,  against  Peter 
Smyser,  with  notice  to  Adam  Bott  and  others,  terre-tenants. 
This  was  a  scire  facias  upon  a  recognizance  in  the  Orphans'  Court, 
in  which  the  following  facts  appeared : 

Peter  Smyser,  Sen.,  of  York  county,  died  intestate,  seised  of  the 
tract  of  land  bound  by  the  recognizance.  Proceedings  in  parti- 
tion were  instituted  in  the  Orphans'  Court,  by  his  heirs,  and  the 
tract  of  land  was  accepted  by  the  defendant,  at  the  valuation 
made  by  the  inquest,  whereupon  the  Orphans'  Court,  on  the  19th 
of  February  1833,  decreed  the  same  to  him,  and  he  entered  into 
said  recognizance  to  secure  to  the  widow,  and  other  heirs  of  the 
intestate,  their  several  and  respective  shares  of  the  valuation. 

The  plaintiffs'  intestate  was  the  widow  of  Peter  Smyser,  Sen., 
and  received  from  the  defendant,  on  account  of  the  dower  in  said 
tract,  $100  on  the  1st  of  April  1836,  and  died  on  the  20th  of 
August  1841,  without  having  received  more.  After  her  death, 
letters  of  administration  on  her  estate  were  duly  granted  to  the 
plaintiffs  by  the  register  of  York  county,  and  they  received  fur- 
ther on  account  of  said  dower,  $900  on  the  7th  of  May  1842. 

The  said  widow  was  the  mother  of  the  defendant.  The  defend- 
ant, on  the  29th  of  June  1841,  assigned  said  land  for  the  benefit 
of  his  creditors,  and  was  still  living  on  it  at  the  death  of  his 
mother.  The  interest  to  which  she  was  entitled  annually  from  all 
the  lands  of  her  husband,  amounted  to  $1247.48. 

The  plaintiffs  claimed  interest  on  the  annual  sums  due  to  the 
widow  from  the  defendant,  and  in  arrear ;  and  if  they  were  enti- 
tled thereto,  then  judgment  was  to  be  entered  against  defendant 
for  $1197.81 ;  and  if  the  interest  be  also  a  lien  on  said  land,  then 
the  said  judgment  to  be  also  entered  de  term.  If  plaintiffs  be  not 
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entitled  to  said  interest,  then  judgment  for  $759.23  for  plaintiffs 
de  terris.  If  plaintiffs  be  entitled  to  said  interest,  but  the  same  be 
not  a  lien  on  the  lands,  then  judgment  for  $1197.81,  of  which 
$759.23  to  be  de  terris,  and  $428.58  against  defendant  alone. 

The  court  below  rendered  a  judgment,  for  the  whole  amount  of 
the  plaintiffs'  claim,  de  terris. 

Ramsey,  for  plaintiff  in  error,  cited  2  Watts  203;  2  Binn.  146. 
Evans  and  Mayer,  contra. 

PER  CURIAM. — Prima  facie  annual  payments  to  the  widow  of 
an  intestate,  charged  on  his  land  as  an  equivalent  for  her  dower 
at  the  common  law,  bear  interest  from  the  day  they  are  due.  But 
in  this  instance,  there  may  perhaps  be  enough  in  the  relation  of 
the  parties  to  convince  a  jury  that  the  money  was  left  in  the  defend- 
ant's hands  on  deposit,  because  not  immediately  needed.  In  the 
case  of  a  stranger  no  such  presumption  would  arise ;  but  between 
a  parent  and  child,  it  might  in  some  cases  be  implied.  In  any 
case,  however,  it  must  depend  on  particular  circumstances.  For 
instance,  wherever  it  would  not  be  unjust  to  her  other  children  to 
leave  the  money  in  the  hands  of  her  son,  it  might  be  supposed  that 
she  had  let  him  have  the  use  of  it  as  a  gratuity ;  and  on  the  other 
hand,  the  supposition  might  be  rebutted  by  a  variety  of  other  con- 
siderations. It  is  a  presumption  purely  of  fact,  however,  which 
can  be  drawn  on  either  side  only  by  a  jury,  according  to  the 
strength  of  the  circumstances ;  and  as  it  is  not  a  legal  inference 
from  the  facts  found,  we  are  compelled  to  remit  the  cause  for 
another  trial. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Shafner  against  Gilmore. 

The  proceeds  of  the  sale  of  personal  property  levied  and  sold  upon  three  writs 
of  fieri  facias,  must  be  appropriated  to  the  first  which  came  to  the  hands  of  the 
sheriff;  although  the  property  sold  was  acquired  by  the  debtor  after  the  first  two 
executions,  and  before  the  third  came  to  the  sheriff's  hands. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

Shafner  &  Co.  against  Gilmore  &  Davis.  Amicable  action,  in 
which  the  following  facts  were  stated  in  the  nature  of  a  special 
verdict : — 

A  fieri  facias  at  the  suit  of  Shafner  &  Co.  against  James  R. 
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Kirby,  was  placed  in  the  hands  of  the  sheriff  on  the  5th  of  Decem- 
ber 1840,  in  the  morning,  and  a  levy  made  on  merchandise  of  the 
defendants,  consisting  of  various  goods,  &c.,  all  personal  property. 

On  the  same  day,  in  the  evening,  another  fieri  facias,  at  the  suit 
of  John  Cree,  was  placed  in  the  hands  of  the  same  sheriff,  against 
James  R.  Kirby,  and  the  same  levy  made  as  above  on  the  same 
day,  subject  to  former  levy. 

On  the  llth  of  December  1840,  another  fieri  facias,  at  the  suit 
of  Gilmore  &  Davis,  was  placed  in  the  hands  01  the  same  sheriff; 
and  on  the  same  day  the  sheriff  levied  on  some  boxes  of  boots  and 
shoes,  &c. ;  and  on  the  15th  of  December  the  same  boxes  were 
levied  on  by  the  sheriff  on  the  two  first  executions. 

These  several  executions  were  returnable  on  the  2d  Monday  of 
January  1841. 

The  boxes  of  boots  and  shoes  were  brought  into  the  county  of 
Franklin  as  the  property  of  James  R.  Kirby,  after  the  issuing  of 
the  two  first  executions  of  Shafner  &  Co.  and  John  Cree,  and 
before  the  issuing  of  the  executions  of  Gilmore  &  Davis.  The 
property  levied  on  was  all  sold  by  the  sheriff  on  the  12th  of  Janu- 
ary. The  amount  of  sales  of  first  levy  was  $553.90,  leaving  a 
balance  due  Shafner  &  Co.  on  their  execution  of  $252.96,  and  due 
on  J.  Cree's  execution  the  whole  debt  of  8823.20.  The  amount 
raised  by  the  sale  of  the  second  levy  was  $118.00. 

The  court  below  directed  the  proceeds  of  second  levy,  $118,  to 
be  divided  pro  rota  between  the  two  first  executions,  giving  to 
Shafner  &  Co.  827.73,  and  to  John  Cree  890.26 ;  and  judgment 
was  so  entered. 

The  plaintiffs  assigned  for  error,  that  judgment  was  only  entered 
in  their  favour  for  827.73,  whereas  it  should  have  been  entered 
for  the  8118,  the  amount  of  sale  of  the  boxes,  as  contained  in  the 
second  levy. 

The  defendants  assigned  for  error,  that  the  court  erred  in  enter- 
ing judgment  for  Shafner  &  Co.  and  John  Cree,  whereas  the  judg- 
ment should  have  been  in  their  favour  for  8118. 

Chambers,  for  the  first  execution  creditor. 
JVz//,  for  the  second. 
Reiley,  for  the  third. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — By  a  fieri  facias,  which  is  a  judicial  writ,  the  she- 
riff is  commanded  to  levy  the  debt  or  damages  of  the  goods  and 
chattels  of  the  person  against  whom  the  recovery  is  had,  and  have 
the  money  and  the  writ  before  the  court  on  the  return  day.  And 
although  it  has  not  been  expressly  adjudicated,  yet  it  cannot  be 
well  doubted  that  the  sheriff  may  seize  the  goods  of  the  defendant 
before  the  return  day  of  the  writ,  without  any  responsibility  aris- 
ing from  the  time  they  become  the  property  of  the  debtor,  whe- 
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ther  before  or  after  the  execution  was  placed  in  his  hands.  It 
would  not  excuse  the  sheriff  that  he  omitted  to  levy  because  the 
goods  were  acquired  by  the  debtor  after  the  execution,  for  it  is 
his  duty  to  seize  all  the  property  of  the  debtor  in  his  bailiwick  at 
the  time  of  the  levy,  when  or  however  acquired.  And  this  was 
done  here.  The  sheriff  of  the  county  of  Franklin  sold  the  goods 
of  the  debtor  on  three  several  executions,  one  placed  in  his  hands 
after  the  goods  came  into  his  bailiwick,  the  other  two  received  at 
different  times,  and  in  his  hands  at  the  time  the  goods  arrived  in 
the  county.  The  sheriff  sold  the  property  and  brought  the  pro- 
ceeds of  sale  into  court  for  distribution,  and  the  question  is,  to 
which  execution  creditor  the  money  belongs.  The  claim  of  the 
last  execution  creditor  has  been  faintly  urged,  and  the  contest 
really  is  between  the  two  first,  to  whom  the  court  adjudged  it.  It 
is  urged  in  favour  of  the  second  that  he  is  entitled  to  a  pro  rata  divi- 
dend of  the  money  with  the  first  execution  creditor ;  and  so  the 
court  adjudged,  because  it  is  said  the  lien  of  both  executions 
attached  on  the  goods  the  instant  they  came  within  the  borders 
of  the  county,  and  that  therefore  each  has  an  equal  right  by  vir- 
tue of  the  lien.  There  is  some  plausibility  in  the  argument  it 
must  be  confessed,  and  were  it  not  from  considerations  of  policy, 
we  should  be  disposed  to  give  it  full  effect.  This  case  must  be 
ruled  without  authority,  as  we  can  point  to  no  decision  bearing 
directly  upon  it,  although  it  must  often  occur  that  property  is 
acquired  by  a  debtor  either  by  descent  or  purchase  after  the  de- 
livery of  the  execution.  The  point  has  not  been  ruled,  because, 
as  is  very  probable,  it  has  never  been  supposed  that  any  inquiry 
as  to  the  time  would  be  available,  or  that  it  was  in  any  way  ma- 
terial when  the  goods  came  into  the  bailiwick  of  the  sheriff.  The 
argumentum  db  inconvenienti  bears  strongly  on  this  point.  When 
an  execution  is  delivered,  the  sheriff  cannot,  in  many  cases,  know 
the  extent  and  nature  of  the  debtor's  personal  property ;  and  when 
he  comes  to  make  the  levy,  it  may  be,  and  frequently  is  increased 
in  the  intermediate  time,  either  by  bequest  or  by  acquisition  in 
the  many  modes  by  which  such  property  is  acquired.  To  make 
it  obligatory  on  him  to  distribute  the  proceeds  among  the  creditors 
according  to  the  time  it  was  acquired,  would  be  difficult,  and  in 
some  cases,  impossible.  And  granting,  which  is  very  questionable, 
that  the  sheriff  will  be  excused  for  a  misapplication  of  the  money 
when  he  acts  in  ignorance  of  the  facts,  yet  a  great  responsibility 
must  be  thrown  upon  him,  which  would  be  the  occasion,  and  fre- 
quently the  pretext  for  great  difficulty  and  delay.  In  every  case 
it  would  create  an  issue,  which  it  would  sometimes  be  difficult  to 
settle,  and  many  controversies  would  arise  out  of  the  same  trans- 
action. Thus,  for  example,  and  this  is  put  as  one  instance  out  of 
many  which  may  be  supposed,  in  the  case  of  a  merchant  who 
acquires  property  by  purchase,  of  every  species  and  every  kind, 
almost  every  day.  It  may  readily  be  conceived  what  perplexity 
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it  would  occasion  to  ascertain  when  each  article  of  property,  on 
which  the  levy  was  made,  came  into  the  possession  of  the  debtor. 
And  how  easy,  and  how  great  the  temptation  to  the  defendant  to 
favour  one  creditor  at  the  expense  of  another  !  It  is  desirable  that 
we  should  not  vary  the  rule  adopted  by  the  Act,  which  is  plain, 
intelligible,  and  simple,  and  substitute  one  which  will  inevita- 
bly increase  litigation  without  any  benefit  whatever  to  compen- 
sate for  it.  An  execution,  which  is  the  end,  would  be  but  the 
beginning  of  a  lawsuit.  At  the  common  law,  the  goods  of  a  party 
against  whom  a  writ  of  fieri  facias  issued,  were  bound  from  the 
teste  of  the  writ.  But  by  our  Act,  which  corresponds  with  the 
English  Statute,  no  writ  of  fieri  facias,  or  other  writ  of  execu- 
tion, binds  the  property  but  from  the  time  it  is  delivered  to  the 
sheriff.  And  to  ascertain  the  time,  the  sheriff  is  directed  to  en- 
dorse on  the  writ  the  day  of  the  month,  the  year,  and  the  hour  of 
the  day  when  he  receives  it.  This  statute  was  passed  not  only 
to  protect  purchasers,  but  to  settle  by  an  unerring  rule  the  con- 
flicting claims  of  execution  creditors.  And  this  is  the  construc- 
tion which  has  always  been  put  upon  the  Act.  All  the  sheriff  has 
to  do,  is  to  look  to  his  execution  to  determine  to  whom  the  money 
belongs.  It  would  be  a  practical  inconvenience  to  require  him  to 
ascertain  when  the  goods  were  acquired  and  when  they  came  into 
his  bailiwick.  There  is  nothing  in  the  Act  which  implies  that  the 
title  of  the  creditors  depends  upon  the  time  the  goods  were  bound. 
But  the  construction  has  uniformly  been  that  it  depends  upon  the 
time  the  execution  was  delivered  to  the  sheriff,  indicated  as  it 
must  be,  by  an  endorsement  on  the  back  of  the  writ  of  the  day, 
hour,  and  year  he  received  it. 

Decree  reversed,  and  the  money  ordered  to  be  paid  to  the  first 
execution  creditor. 


Mumper's  Appeal. 

An  executor  is  not  entitled  to  a  credit  in  his  administration  account  for  the 
amount  of  fees  paid  to  counsel  for  their  professional  services  in  trying  an  issue  of 
devisavit  vel  non,  involving  the  validity  of  the  will  of  his  testator. 

THIS  was  an  appeal  by  John  Mumper  from  the  decree  of  the 
Orphans'  Court  of  York  county,  sustaining  the  exception  to  the 
report  of  auditors  on  the  account  of  Henry  Sidle,  executor  of  the 
will  of  Michael  Mumper,  sen'r,  deceased. 

Michael  Mumper,  sen'r,  died  on  the  1st  of  June  1837.  On  the 
HI.  —  56 
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3d  of  July  1837,  his  will  was  proved  before  the  register  of  York 
county,  and  the  same  day  letters  testamentary  were  granted  to 
Henry  Sidle,  the  executor  named  in  the  will.  On  the  16th  of  July 
1837,  John  Mumper,  a  son  and  heir  of  Michael  Mumper,  sen'r, 
appealed  from  the  probate  of  the  will  to  the  Register's  Court  of 
said  county,  alleging  as  the  ground  of  his  appeal,  that  the  will 
was  procured  by  an  undue  influence  exercised  on  the  mind  of 
Michael,  and  that  Michael  was,  on  account  of  weakness  and  imbe- 
cility of  mind,  incapable  of  making  a  will. 

On  the  8th  of  August  1837,  an  issue  was  directed,  at  the  instance 
of  the  appellant  and  others,  by  the  Register's  Court,  to  the  Com- 
mon Pleas  of  said  county,  to  try  the  validity  of  the  will,  in  which 
issue  Sidle  was  made  plaintiff,  and  John  Mumper  and  Abraham 
Mumper  defendants.  A  trial  was  had  on  this  issue  on  the  21st  of 
November  1838,  and  the  jury  found  a  verdict  in  favour  of  the 
plaintiff,  establishing  the  validity  of  the  will. 

On  the  15th  of  January  1839,  Sidle  settled  in  the  register's 
office  his  account  as  executor  of  Michael  Mumper,  sen'r,  which 
regularly  passed  the  Orphans'  Court  of  said  county  on  the  19th 
of  February  1839.  In  this  account  he  claimed  credit  for  $600, 
money  paid  to  counsel  for  professional  services  in  the  issue  to  try 
the  validity  of  the  will.  On  the  26th  of  February  1839,  John 
Mumper,  one  of  the  sons  and  heirs  of  Michael  Mumper,  sen'r, 
excepted  to  these  credits.  The  exceptions  were  referred  to  audi- 
tors, who  disallowed  the  credits,  and  Sidle  excepted  to  the  report 
of  auditors  disallowing  them.  The  Orphans'  Court  on  the  27th 
of  September  1841,  sustained  the  exception,  and  allowed  the  cre- 
dits, from  which  decree  John  Mumper  appealed. 

Error  assigned : 

The  Orphans'  Court  erred  in  sustaining  the  exception  to  the 
report  of  auditors,  and  thus  deciding  that  the  counsel  fee  for  try- 
ing the  issue  of  devisavit  vel  non  should  be  paid  out  of  the  estate. 

Campbell  and  C.  A,  Barnitz,  for  appellant,  cited  2  Watts  332 ; 
7  Watts  170;  9  Watts  284;  Act  of  1 5th  March  1832,  sec.  13. 

Ramsey  and  Mayer,  contra.  The  executor  had  no  interest  what- 
ever in  the  estate,  other  than  to  carry  into  effect  the  will  of  the 
testator ;  and  clearly,  this  should  be  done  at  the  expense  of  the 
estate.  Besides,  he  was  made  a  party  to  the  issue  by  those  who 
were  interested ;  he  should  therefore  be  reimbursed  for  his  ex- 
penses. 7  Watts  386 ;  1  JVbtt  4*  M'Cord  326 ;  6  Greenleaf  48 ; 
3  Wash.  C.  C.  122 ;  2  Penn.  Rep.  326 ;  2  Hen.  $  Mun.  9 ;  Harper's 
Eq.  Rep.  233 ;  Wms.  Exrs.  1141 ;  6  Watts  85 ;  3  Binn.  498 ;  5  Rawle 
80 ;  7  Paige  343. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  is  no  doubt  but  all  the  ordinary  expenses 


May  1842.]  OF  PENNSYLVANIA.  443 

[Mumper's  Appeal.] 

of  administering  the  estate  of  the  testator  by  the  executor,  accord- 
ing to  the  directions  of  the  will,  ought  to  be  paid  out  of  the  estate. 
But  it  does  not  appear  to  me  that  the  $600  claimed  by  the  execu- 
tor, and  allowed  him  by  the  Orphans'  Court,  as  a  credit  in  his 
administration  account  of  the  estate,  by  way  of  compensation  to 
counsel  for  their  professional  services  rendered  at  his  request, 
upon  the  trial  of  a  feigned  issue  directed  by  the  Register's  Court, 
for  the  purpose  of  testing  the  validity  of  the  will,  can  be  considered 
with  any  propriety  part  of  the  expenses  incurred  in  the  adminis- 
tration of  the  estate.  Generally,  I  take  it,  that  the  ordinary  costs 
and  expenses  incurred  by  him  in  either  prosecuting  or  defending 
a  suit,  as  executor,  for  the  benefit  of  the  estate,  are  to  be  paid  out 
of  it.  This  would  seem  to  be  right  upon  the  general  principle 
that  a  trust  estate  must  bear  the  expense  of  its  administration. 
But  suppose,  in  this  case,  that  the  issue  joined  for  the  purpose  of 
proving  the  validity  of  the  will,  had  been  decided  against  the 
executor,  can  it  be  imagined  that  he  would  be  entitled  to  retain 
out  of  the  estate  which  had  come  into  his  hands,  not  only  the  legal 
costs  of  the  issue  for  which  judgment  had  been  rendered  against 
him,  but  likewise  the  $600  paid  by  him  to  counsel  for  their  advice 
and  professional  services  given  in  order  to  sustain  the  will  ?  As 
regards  the  quantum  of  the  estate,  it  is  a  matter  of  indifference 
whether  there  be  a  will  or  not.  Will  or  no  will,  is  a  question 
which  cannot  affect  the  estate,  in  this  respect,  in  the  slightest 
degree :  but  it  may  be,  and  generally  is  a  matter  of  great  interest 
to  those  who  claim  as  legatees  or  devisees  under  the  writing  pur- 
porting to  be  a  will.  They  are  the  only  persons  interested  in 
establishing  it  as  a  will.  While  on  the  other  hand,  the  heirs  at 
law,  or  next  of  kin  to  the  deceased,  who  are  either  excluded  by 
the  writing  from  receiving  any  portion  of  the  estate,  or  as  much 
of  it  as  they  would  be  entitled  to  in  case  of  intestacy,  are  the  per- 
sons principally  interested  in  opposing  the  establishment  of  the 
writing  as  a  will.  If  the  person  appointed  by  it  as  executor,  be 
named  also  as  a  legatee  or  devisee,  then  as  such  he  may  be  deeply 
interested  also  in  establishing  it  to  be  the  last  will  of  the  deceased. 
But  it  is  clear  that  creditors  and  the  rest  of  the  world  have  no 
interest  whatever  in  the  question.  It  would  therefore  seem  to  be 
just,  as  well  as  equitable,  that  those  who  have  an  immediate  and 
direct  interest  in  the  question,  should  be  left  to  contest  and  bear 
all  the  costs  and  charges  attending  it.  It  ought  to  be  left  to  them 
to  employ  counsel  or  not,  as  they  please ;  and  consequently  to  bear 
the  expenses  of  doing  so.  If  left  to  those  named  in  the  writing  as 
legatees  or  devisees,  to  employ  counsel,  when  thought  advisable, 
they  can,  by  agreement  among  themselves,  apportion  the  expenses 
of  it  according  to  their  respective  interests,  which  would  certainly 
be  both  equitable  and  just.  But  if  it  be  left  to  the  person  or  per- 
sons named  in  the  writing  as  executors,  who  have  no  other  interest 
in  it,  to  employ  and  pay  counsel  out  of  the  estate  for  their  services 


444  SUPREME  COURT  [Harrisburg 

[Mumper's  Appeal.] 

rendered  in  establishing  the  will,  it  is  not  only  leaving  it  to  persons 
who  have  no  private  interest  in  the  matter  to  restrain  them  from 
being  prodigal  at  the  expense  of  those  immediately  interested  in 
establishing  the  writing  as  a  will,  but  it  will,  wherever  there  are 
residuary  legatees  or  devisees,  throw  the  whole  expense  upon 
them,  if  their  interest  should  be  sufficient  to  meet  it ;  and  if  not 
more  than  sufficient,  would  leave  them  nothing.  This,  if  just,  would 
certainly  not  seem  to  be  equitable.  The  person  named  as  executor 
in  the  writing,  when  advised  that  its  validity  as  a  will  is  about 
to  be  contested,  ought  to  give  notice  to  those  who  are  named  in  it 
as  legatees  or  devisees,  so  that  they  may  employ  counsel,  if  deemed 
requisite,  or  authorize  him  to  do  so  at  their  expense.  If  they,  after 
being  so  notified,  do  not  choose  to  employ  counsel  or  authorize 
any  to  be  employed  on  their  behalf,  they  must  abide  the  conse- 
quences, and  will  have  no  reason  to  complain  if  the  writing  be  not 
established  as  a  will,  seeing  they  were  not  willing  to  encounter  the 
expense  with  which  the  employment  of  counsel  would  have  been 
attended.  The  decree  of  the  Orphans'  Court  is  reversed,  as  to 
the  allowance  of  the  credit  of  $600,  paid  counsel  for  professional 
services  in  the  issue  to  try  the  validity  of  the  will ;  that  sum  is 
ordered  to  be  stricken  out  of  the  account,  and  that  being  done,  the 
decree  is  affirmed  as  to  the  residue  of  the  account. 

Decree  reversed. 


Fox  against  Mensch. 

A  bond  executed  on  Sunday  is  not  void  at  common  law,  but  by  reason  of  the 
statute ;  the  fact,  therefore,  must  be  specially  pleaded  or  notice  given  of  it :  it 
cannot  be  taken  advantage  of  under  the  plea  of  nan  estfactum. 

A  sale  of  real  estate  by  an  administrator  in  pursuance  of  an  order  of  the  Or- 
phans' Court,  is  a  judicial  sale,  to  which  the  rule  of  "caveat  emptor"  applies,  and 
no  defence  can  be  made  to  the  payment  of  the  purchase  money  on  the  ground  of 
defect  of  title. 

ADAM  MENSCH  against  Henry  Fox.  This  was  an  action  of 
debt  on  bond  given  for  the  purchase  money  of  a  tract  of  land  sold  and 
conveyed  to  the  defendant  by  the  plaintiff  as  the  administrator  of 
Henry  Leisir,  deceased,  by  an  order  of  the  Orphans'  Court.  The 
defendant  pleaded  non  est  factum  and  payment  with  leave  to  give 
the  special  matter  in  evidence ;  and  having  been  required  to  give 
notice  of  the  special  matter,  furnished  the  following : — 

"  Under  the  pleadings  in  this  case,  the  defendant  will  offer  evi- 
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dence  on  the  trial  that  the  plaintiff,  as  administrator,  offered  for 
sale,  and  sold  the  tract  of  land  for  which  the  above  bond  was 
given,  as  the  estate  of  Henry  Leisir,  deceased,  and  that  possession 
would  be  given  at  the  delivery  of  the  deed,  or  on  the  first  of  April 
ensuing  the  sale  of  said  tract  of  land.  Whereas  the  said  Henry 
Leisir  had  only  the  reversionary  interest  in  said  estate — and  no 
possession  could  be  given  during  the  life  of  the  tenant  for  life  — 
and  that  the  tenant  for  life  was  then  and  is  still  living,  and  in 
possession  of  said  estate. 

"  That  the  said  plaintiff  did  not  comply  with  the  condition  of 
said  sale ;  and  that  he  induced  the  defendant  to  execute  the  bond 
on  which  the  above  suit  is  brought,  by  promising  to  deliver  him 
possession  of  said  premises." 

On  the  trial  the  defendant  offered  to  prove  that  the  bond  on 
which  suit  was  brought  was  executed  on  Sunday ;  to  which  the 
plaintiff  objected,  on  the  ground  that  no  notice  was  given  of  it : 
and  the  court  rejected  the  evidence. 

He  then  offered  evidence  of  the  facts  stated  in  the  notice  of 
special  matter,  which  the  court  rejected,  on  the  ground  of  its 
being  no  defence  if  true. 

BANKS,  President,  directed  a  verdict  for  the  plaintiff. 

Hoffman,  for  plaintiff  in  error,  argued  that  the  plea  of  non  est 
factum  involved  the  legal  execution  of  the  bond,  and  there  was 
no  necessity  of  any  other  notice  to  the  plaintiff;  and  if  executed  on 
Sunday,  it  was  clearly  void.  6  Watts  231.  The  application  of 
the  rule  of  caveat  emptor  does  not  forbid  the  defence  offered  in  this 
case,  which  was  to  prove  a  fraud  on  the  part  of  the  administrator 
by  which  he  obtained  the  defendant's  bond.  7  Watts  552. 

Smith,  contra,  on  the  first  point,  argued  that  the  matter  offered 
to  affect  the  validity  of  the  bond  was  collateral,  and  notice  should 
have  been  given  of  it  by  a  special  plea,  or  at  least  under  the  plea 
of  payment.  1  Rawle  308;  2  Binn.  154;  1  Chit.  PI.  480. 

The  defence,  of  which  notice  was  given,  was  that  the  title  was 
defective ;  and  it  is  clearly  settled  that  such  defence  cannot  be 
made  against  the  payment  of  the  purchase  money  of  a  judicial 
sale  of  land.  3  Watts  490;  6  Watts  148;  4  Watts  251;  8  Watts 
416;  16  Serg.  fy  Rawle  371. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  comes  before  us  on  bills  of  exception 
to  evidence. 

The  first,  second,  and  third  bills  raise  the  question,  whether  the 
defendant  was  entitled  to  go  into  evidence  that  the  bond  was  given 
on  Sunday,  and  was  therefore  void.  A  defence  of  this  kind  is  one 
which,  without  previous  notice,  the  plaintiff  would  be  so  little 
likely  to  anticipate  or  provide  for,  that  he  was  entitled  to  the  full 

ni.  —  2  N 
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benefit  of  every  legal  objection  to  the  admission  of  it.  It  is  clear 
that  the  defendant  could  not  go  into  it  under  his  plea  of  payment 
with  leave  to  give  the  special  matter  in  evidence,  because  he  had 
omitted  it  in  his  notice  given  on  that  plea,  and  relied  upon  other 
matters.  But  he  contends  that  it  was  admissible  under  the  plea 
of  non  est  factum,  because  the  effect  of  the  evidence  was  to  render 
the  bond  void.  On  this  subject  the  rule  is  that  the  defendant  may 
give  in  evidence  under  the  plea  of  non  est  factum,  that  the  deed 
was  void  at  common  law  ab  initio,  as  that  it  was  obtained  by  fraud, 
or  made  by  a  married  woman  or  lunatic  ;  but  matters  which  show 
that  the  deed  was  void  by  statute,  must,  in  general,  be  pleaded. 
1  Chitt.  Plead.  480.  The  only  question,  therefore,  is,  whether  a 
bond  executed  in  this  State  on  Sunday,  is  void  at  common  law,  or 
by  statutory  enactment.  In  Morgan  v.  Richards,  (1  P.  A.  Browne's 
Rep.  173),  Judge  Rush  intimated  that  a  contract  made  on  Sunday 
was  void  at  common  law.  But  in  the  case  of  Kepner  v.  Keefer,  (6 
Watts  231),  the  point  underwent  a  careful  examination  in  this  court, 
and  the  result  was,  that  at  common  law  an  instrument  executed 
on  Sunday  was  good ;  and  that  its  invalidity  was  a  consequence 
of  the  provisions  of  the  Act  of  Assembly  of  the  22d  April  1794.  It 
follows  that  the  evidence  offered  was  not  admissible  under  the 
plea  of  non  est  factum.  The  opinion  of  the  court  below,  therefore, 
overruling  the  defendant's  evidence,  was  correct. 

The  defendant  showed  that  this  bond  was  given  on  account  of 
the  purchase  money  of  land  sold  by  order  of  the  Orphans'  Court, 
to  the  defendant,  at  public  sale,  as  the  estate  of  Henry  Leisir 
deceased,  which  sale  had  been  regularly  confirmed  by  the  Orphans' 
Court.  He  then  offered  evidence  to  show  that  the  administrator 
Mensch  induced  him  to  buy,  by  representing  that  possession  would 
be  given  to  him  on  the  1st  of  April  following  the  sale,  whereas 
Henry  Leisir  had  only  a  reversionary  interest,  and  no  possession 
could  be  obtained  during  the  life  of  the  tenant  for  life,  who  was 
still  living  and  in  possession.  It  is  to  be  observed  that  the  property 
was  expressly  sold  as  the  right,  title  and  interest  of  Henry  Leisir; 
and  the  title  would  seem,  as  far  as  we  can  judge  from  the  record, 
to  have  been  truly  described  in  the  proceedings  in  the  Orphans' 
Court.  It  is  now  settled  that  the  administrator's  sale  is  a  judicial 
sale,  and  that  it  is  not  competent  to  the  purchaser  to  object  to  the 
payment  of  the  purchase  money  on  the  ground  of  insufficiency  of 
title.  Caveat  emptor  is  the  rule  in  such  cases.  One  designing  to 
buy  must  employ  the  usual  means  of  knowledge  from  records,  wills 
and  otherwise ;  and  if  he  chooses  to  purchase,  he  does  so  at  his 
own  risk.  The  administrator  is  like  the  sheriff,  and  does  not  war- 
rant the  title  ;  nor  is  he  authorized  to  do  so  ;  nor  does  the  Orphans' 
Court,  in  ordering  a  sale.  If  the  purchaser  has  a  complaint,  he 
ought  to  make  it  to  the  Orphans'  Court  before  confirmation.  Nor 
are  the  representations  of  the  administrator  to  the  purchaser,  in 
relation  to  the  property,  relevant.  As  is  said  in  Bashore  v.  Wliis- 
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ler,  (3  Watts  490),  it  was  the  folly  of  the  purchaser  to  repose  con- 
fidence in  his  opinion  or  promise.  He  is  the  agent  of  the  law, 
acting  in  a  prescribed  path,  and  any  representations  out  of  that 
are  beyond  the  scope  of  his  authority,  and  the  representatives  of 
the  deceased  are  not  bound  by  it. 

The  remaining  bill  of  exceptions  is  to  the  rejection  by  the  court 
below  of  Samuel  Moyer  as  a  witness  for  the  defendant.  His  evi- 
dence went  to  the  same  points  which  have  been  already  considered, 
and  was,  therefore,  properly  overruled. 

Judgment  affirmed. 


Ludwig  against  Britton. 

The  supersedeas  of  an  execution  issued  by  a  justice  and  delivered  to  the  con- 
stable stays  the  execution  and  dissolves  the  contract  of  bail  for  the  delivery  of  the 
property  levied,  whether  the  full  amount  of  costs  be  paid  to  the  constable  or  not 

ERROR  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  brought  by  John  Britton  against  Jacob  D. 
Ludwig,  to  recover  the  amount  of  three  executions  issued  by  F. 
Linderman,  Esq.,  a  justice  of  the  peace ;  one  at  the  suit  of  Lincoln 
&  Goodhart  v.  Levi  Bechtel,  innkeeper,  for  $16.34,  beside  interest 
and  costs ;  another  at  the  suit  of  Herman  Umstead  v.  same,  for 
899.84,  and  the  other  at  the  suit  of  Levi  Bechtel,  saddler,  for  $64.06 
— amounting  in  all  to  $180.24. 

On  the  19th  July  1839,  these  executions  were  placed  in  the 
*  hands  of  John  Britton,  then  the  constable  of  Union  township,  Berks 
county,  who  proceeded  to  levy  upon  three  horses,  and  some  other 
articles  as  the  property  of  the  defendant  in  the  executions.  Shortly 
after  or  at  the  time  the  levy  was  made,  Jacob  D.  Ludwig  became 
bail  for  the  delivery  of  the  goods  to  the  constable  Britton,  who 
left  the  same  in  defendant's  possession,  and  within  twenty  days 
entered  special  bail  before  the  justice.  Upon  the  entry  of  special 
bail  the  justice  superseded  the  executions  by  directions  in  writing 
to  the  constable,  upon  the  payment  of  costs.  On  the  29th  of  July 
1839,  the  defendant  in  the  executions,  in  company  with  Ludwig, 
the  special  bail,  called  on  the  constable  with  the  supersedeas,  and 
paid  the  costs  demanded  by  the  constable,  and  took  the  following 
receipt  in  the  handwriting  of  the  constable,  viz  : 

"Received  July  29,  1839,  of  Mr  Levi  Bechtel,  $2.13£  in  full  of 
my  fees  on  three  executions,  and  advertising,  it  being  for  suits 
brought  by  H.  Umstead,  Levi  Bechtel,  and  Lincoln  &  Goodhart." 
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Subsequent  to  this  proceeding,  the  constable  was  requested  by 
some  of  the  plaintiffs  in  the  executions  to  proceed  with  the  sale 
of  the  horses,  &c.,  notwithstanding  the  entry  of  special  bail  and 
supersedeas  by  the  justice,  and  in  pursuance  of  this  request  the 
constable  demanded  the  goods  of  Ludwig,  and  brought  the  above 
action  to  recover  the  amount  of  said  executions.  On  the  trial  of 
the  cause  it  appeared  that  there  was  an  omission  by  the  constable 
of  about  30  cents  costs,  but  it  did  not  appear  that  Ludwig  had 
any  knowledge  of  it. 

The  plaintiff  gave  in  evidence  the  record  of  the  judgments  on 
the  docket  of  F.  Linderman,  Esq.,  by  which  it  appeared  that 
special  bail  had  been  entered  in  one  case  only. 

Paper,  dated  19th  of  July  1839.  Inventory  of  goods;  articles 
enumerated ;  bail  on  the  same  day  by  J.  D.  Ludwig,  viz : 

"  I  will  go  bail  for  the  delivery  of  the  above-mentioned  articles, 
to  be  delivered  on  the  27th  instant,  at  2  o'clock  in  the  afternoon, 
or  pay  the  debt  and  costs.  Witness  my  hand  this  19th  day  of 
July  1839." 

The  defendant  gave  in  evidence  proof  of  notice  on  the  plaintiff 
to  produce  supersedeas. 

Ezekiel  Beard  affirmed.  They,  Ludwig,  Britton,  and  Bechtel, 
were  at  my  house  in  July  1839.  Levi  Bechtel  had  a  small  note 
from  F.  Linderman,  Esq.,  to  John  Britton,  stating  that  Levi  Bech- 
tel had  entered  special  bail,  Jacob  D.  Ludwig,  and  on  their  pay- 
ing the  costs  he  might  stay  the  proceedings ;  this  receipt  was 
given  at  the  time,  and  the  costs  were  paid  at  the  time. 

The  plaintiffs  in  the  executions  were  not  willing  that  the  pro- 
ceedings should  be  thus  arrested,  and  the  constable  proceeded  to 
demand  the  property,  and  for  its  non-delivery  brought  this  suit. 

The  court  below  thus  instructed  the  jury  which  was  the  sub- 
ject of  exception. 

"  Did  the  justice  supersede  the  executions  ?  If  he  did,  there 
can  be  no  recovery  by  the  plaintiff.  If  he  superseded  them  on 
the  payment  of  the  costs,  was  that  done  ?  If  it  was,  then  there 
can  be  no  recovery  in  this  suit.  If  the  costs  were  not  paid,  that 
is  the  costs  of  the  executions,  the  constable  might  proceed  to  de- 
mand and  sell  the  property,  and  in  that  case  would  be  entitled  to 
recover.  Whether  the  costs  of  the  executions  were  paid  or  not, 
you  will  decide  from  the  evidence ;  if  they  were,  the  plaintiff  can- 
not recover." 

The  jury  rendered  a  verdict  for  the  plaintiff. 

Darling,  for  plaintiff  in  error,  cited  the  Act  of  20th  March  1810, 
sect.  6;  Purd.  Dig.  581.  The  justice  had  power  to  supersede  the 
executions,  and  whether  he  did,  or  not,  was  a  matter  of  fact  which 
the  jury  alone  could  determine.  The  defendant  paid  all  the  costs 
demanded  of  him,  and  took  the  constable's  receipt ;  what  could 
he  do  more  ?  And  yet  the  court  instructed  the  jury  that  if  all 
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the  costs  were   not  paid,  the  plaintiff  might  recover.     3  Penn. 
Rep.  61. 

Strong,  contra.  It  was  the  business  of  the  party  who  claimed  to 
have  the  privilege  of  the  stay  of  execution,  to  see  that  he  had 
complied  with  the  terms  imposed,  by  which  he  might  obtain  it ; 
and  as  he  did  not  pay  the  costs  of  the  execution,  the  plaintiff  had 
a  right  to  proceed. 

PER  CURIAM. — The  object  of  the  supersedeas  was  to  give  the 
defendant  the  benefit  of  the  stay  on  terms  of  putting  the  plaintiff 
in  stafu  quo,  by  payment  of  the  costs  of  the  execution  to  the  proper 
officer.  It  is  admitted  that  the  defendant  discharged  the  bill  pre- 
sented to  him  by  the  constable,  which,  however,  happened  not  to 
include  the  justice's  fee  for  issuing  the  writ.  But  whose  fault  was 
that?  It  was  apparently  the  fault  of  the  justice,  who  seems  not 
to  have  demanded  his  fee  when  he  issued  the  supersedeas,  or  per- 
haps omitted  to  tax  it  on  the  back  of  the  execution ;  and  he  ought 
to  lose  it  for  his  negligence,  rather  than  that  the  defendant  should 
lose  his  privilege.  Or  if  the  constable  is  to  blame  for  not  having 
demanded  enough,  he  must  answer  it  to  the  justice.  The  fee  is 
lost  to  the  one  or  the  other  of  them ;  but  as  neither  the  plaintiff 
nor  the  defendant  was  to  blame,  neither  of  them  can  lose  or  gain 
by  the  default  of  another.  As  the  plaintiff  cannot  be  called  on 
for  the  fee  hereafter,  it  is  paid  so  far  as  he  is  to  be  regarded ;  and 
the  Judge  erred  in  charging  that  the  constable  had  a  right  to  pro- 
ceed if  the  supersedeas  was  granted  on  payment  of  costs.  The 
execution  was  at  an  end,  and  the  forthcoming  contract  was  dis- 
solved. 

Judgment  reversed. 


Elliott's  Appeal. 

A  testatrix,  by  her  will,  devised  a  part  of  her  plantation  to  her  son,  and  an- 
other part  to  her  three  daughters,  and  authorized  her  son,  whom  she  appointed 
her  executor,  with  the  consent  of  her  three  daughters  to  sell  the  plantation  if  he 
thought  proper.  He  sold  the  whole  tract,  with  the  assent  of  the  daughters,  for 
a  certain  price  per  acre.  Held,  that  the  devisees  were  entitled  to  the  purchase 
money  in  the  proportions  measured  by  the  quantity  of  land  devised  to  each,  with- 
out regard  to  value  as  to  quality. 

APPEAL  by  David  Elliott  from  the  decree  of  the  Orphans' 
Court  of  Cumberland  county. 

David  Elliott,  executor  of  Mary  Elliott,  deceased,  and  Martha 
in.  — 57  2N* 
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Elliott,  deceased,  filed  his  accounts  for  settlement  the  19th  of  Jan- 
uary 1841.  In  the  account  of  Mary  Elliott's  estate,  he  charged 
himself  with  two-thirds  of  the  price  of  106  acres  of  land,  at  $15 
per  acre,  viz.,  $1060 ;  and  in  the  account  of  Martha  Elliott  he 
charged  the  one-third  of  that  price,  viz.,  $530.  These  accounts 
came  before  the  court  for  confirmation,  and  the  following  excep- 
tion to  the  account  of  the  estate  of  Mary  Elliott  was  filed. 

Accountant  should  be  charged  with  two-thirds  of  $2862,  being 
the  price  of  106  acres  of  land  at  $27  per  acre,  $1908. 

The  court  referred  the  subject  to  an  auditor  to  ascertain  the 
facts,  who  made  the  following  report : 

Mary  Elliott  made  her  will,  which  was  proved  the  26th  of  June 
1821,  by  which  she  bequeathed  to  her  three  daughters,  Margaret 
Elliott,  Martha  Elliott,  and  Sarah  Elliott  intermarried  with  Cad- 
wallader  Jones,  106  acres  of  land,  to  be  divided  off  the  north  end 
of  her  tract  of  land  in  North  Middleton  township,  and  the  remain- 
der of  said  tract,  containing  148  acres  76  perches,  to  her  son 
David  Elliott.  She  further  willed,  that  if  her  executors  and  her 
heirs  can  agree,  and  they  think  it  most  to  their  advantage  to  sell 
the  land  bequeathed  to  them,  then  she  empowers  her  executors,  or 
the  survivor  of  them,  to  make  a  sufficient  deed  of  conveyance  to 
the  purchaser ;  and  by  her  will  allows  her  two  daughters,  Marga- 
ret and  Martha,  to  live  with  their  brother  David  Elliott  while 
they  remain  single,  and  have  their  boarding  and  clothing  as  usual, 
and  David  is  to  have  the  land  clear  of  rent  until  sold.  David. 
Margaret,  and  Martha  lived  together  on  the  land  until  the  death 
of  Martha,  about  ten  years  ago.  And  since  then  Margaret  resid- 
ed with  David,  till  the  land  was  sold  in  February  1840.  The 
north  end  of  the  tract,  that  is  the  106  acres  devised  to  Margaret, 
Martha,  and  Sarah,  is  not  so  valuable  as  the  148  acres,  76  perches 
devised  to  David,  the  difference  in  their  relative  value  being  $10 
per  acre ;  that  is,  David's  part  is  worth  $10  per  acre  more  than 
that  of  his  sisters,  supposing  a  sale  of  the  whole  tract  to  be  made 
at  $27  per  acre.  The  timber  on  David's  land  has  been  nearly  all 
cut  off,  while  on  the  106  acres  enough  remained  to  supply  a  farm 
of  254  acres.  David  has  cut  off  and  sold  to  the  Railroad  Com- 
pany from  the  106  acres  some  sills  and  rails  which  brought  $64, 
and  after  paying  for  cutting  and  hauling  netted  him  $32.  Mar- 
garet agreed  to  this  timber  being  cut. 

On  the  22d  of  February  1840,  David  Elliott,  by  an  article  of 
agreement,  covenanted  to  convey  to  Samuel  Zeigler  his  and  his 
sisters'  land,  to  wit,  the  whole  tract  of  254  acres  76  perches,  for 
the  sum  of  $27  for  each  and  every  acre  of  said  tract,  neat  mea- 
sure ;  the  deed,  clear  of  all  encumbrances,  to  be  made  on  or  before 
the  1st  of  April  then  next.  Afterwards  David  procured  from  his 
sisters  Margaret  and  Sarah,  and  Cadwallader  Jones,  their  agree- 
ment to  join  with  him  in  executing  a  deed  to  Zeigler  on  or  before 
the  1st  of  April  1840,  agreeably  to  the  terms  and  provisions  of  the 
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article  of  agreement  between  David  Elliott  and  Samuel  Zeigler.  A 
deed  by  all  the  parties  was  executed  in  pursuance  of  this  agreement. 
It  is  contended  on  behalf  of  David  Elliott,  that  he  is  only  to  account 
for  the  relative  value  of  the  106  acres  of  land  to  the  whole  tract  sold, 
the  sale  of  the  whole  having  been  made  at  $27  per  acre.  If  this 
position  be  correct,  the  106  acres  are  worth  821.16,  amounting  to 
$2242.96,  two-thirds  of  which,  $1495.04,  would  be  the  sum  to  be 
charged  in  D.  Elliott's  account  as  executor  of  Mary  Elliott.  On 
the  other  hand,  if  he  is  to  account  for  the  land  at  the  price  it  brought 
per  acre,  to  wit,  $27,  then  the  106  acres  would  amount  to  $2862, 
and  the  two-thirds  with  which  he  is  chargeable  to  $1908. 

When  the  account  came  before  the  court  on  the  report  of  the 
auditor,  the  court  made  the  following  decree : 

"  And  now,  to  wit,  llth  of  May  1841,  the  within  account  being 
presented  to  the  court  upon  the  report  of  the  auditor,  the  court 
order  and  decree  the  accountant  to  be  charged  with  two-thirds  of 
$2862,  being  the  price  of  106  acres  of  land  at  $27  per  acre,  and 
that  the  two-thirds  of  the  two-thirds  of  the  expenses  of  the  audit 
be  credited  to  accountant  in  this  account,  and  the  account  being 
thus  corrected,  it  is  confirmed.  And  the  court  decree  that  ac- 
countant pay  to  the  parties  in  interest,  the  sums  to  which  they 
are  respectively  entitled,  upon  their  filing  releases  for  all  claims 
under  the  will  of  David  Elliott,  sen'r,  deceased." 

The  court  made  a  similar  decree  in  in  the  case  of  the  estate  of 
Martha  Elliott,  deceased,  charging  accountant  with  one-third  of 
$2862,  the  price  of  106  acres  of  land  at  $27  per  acre,  and  credit- 
ing him  with  the  one-third  of  the  two-thirds  of  the  expenses  of 
the  audit.  From  these  decrees  David  Elliott  appealed. 

Error  assigned : 

The  court  erred  in  directing  the  accountant  to  be  charged  in 
his  accounts  with  $2862  as  the  value  of  106  acres  of  land,  con- 
trary to  the  report  of  the  auditor.  Accountant  ought  only  to  be 
charged  with  $2242.96,  the  value  of  the  106  acres  of  land,  agree- 
ably to  the  auditor's  report. 

Graham  and  Watts,  for  appellants.  The  fact  is  distinctly  found, 
and  is  not  the  subject  of  controversy,  that  the  respective  parts  of 
the  land  devised  to  the  son  and  the  daughters  are  of  unequal 
value.  The  parties  themselves  did  not  contract  on  the  subject 
of  what  part  of  the  purchase  money  each  was  to  receive;  and 
there  is  no  more  fairness  in  adopting  the  number  of  acres  to  which 
each  was  entitled,  as  the  measure  of  division,  than  there  is  in 
adopting  the  value  of  each  acre.  The  land  has  been  sold  by 
virtue  of  the  powers  contained  in  the  will ;  the  executor  is  to  be 
charged  with  the  purchase  money,  as  a  trustee,  and  the  matter  is 
now  before  a  court  of  chancery,  to  be  decided  upon  principles  of 
equity,  the  basis  of  which  is,  that  each  devisee  shall  receive  the 
bounty  intended  for  her  by  the  will  of  the  testator.  The  Master, 
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to  whom  the  subject  has  been  referred,  has  found  and  reported 
the  true  value  of  the  devise  to  each ;  and  by  that  report  the 
appellant  agrees  to  abide. 

Alexander,  for  appellee.  When  the  executor  entered  into  the 
agreement  to  sell  at  a  specific  price  per  acre,  he  asks  the  assent 
of  the  devisees  to  the  agreement  which  he  had  made.  This  is 
tantamount  to  an  agreement  on  his  part,  that  they  shall  receive 
the  price  per  acre  there  stipulated  for  their  land.  He  is  thereby 
estopped  from  any  inquiry  into  the  relative  value  of  the  different 
parts.  7  Serg.  $  Rawle  63 ;  17  Serg.  &  Rawle  365.  But  there 
was  a  mutual  advantage  imparted  by  each  part  to  the  other, 
which  should  be  computed  as  adding  to  the  united  value  of  both. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  testatrix,  Mary  Elliott,  having  devised  certain 
real  estate  to  her  son,  David  Elliott,  and  an  adjoining  tract  of 
woodland  to  her  daughters,  Margaret,  Martha,  and  Sarah  inter- 
married with  Cadwallader  Jones,  empowers  her  executors,  if  they 
and  the  heirs  can  agree,  and  they  think  it  most  to  their  advantage, 
to  sell  the  said  land,  and  make  a  sufficient  deed  of  conveyance  to 
the  purchaser.  Without  any  previous  consultation,  so  far  as 
appears,  the  surviving  executor  entered  into  an  agreement  for  the 
sale  of  the  whole  tract,  including  the  106  acres  devised  as  afore- 
said, with  a  proviso  that  the  other  parties  in  interest  should  join 
in  the  conveyance.  In  consideration  thereof,  the  purchaser  cove- 
nants to  pay  the  vendor  $27  for  each  and  every  acre,  neat  measure, 
the  same  to  be  surveyed  by  a  competent  surveyor,  chosen  by  the 
parties  before  the  execution  of  the  deed.  They  further  agree  as 
to  the  time  and  manner  of  paying  the  purchase  money.  The 
devisees,  Margaret  and  Sarah,  and  Cadwallader  Jones  her  hus- 
band, Martha  being  dead,  assent  to  the  sale  in  the  following 
words:  "We,  Margaret  Elliott,  and  Cadwallader  Jones,  and  Sarah 
Jones,  wife  of  the  said  Cadwallader,  hereby  assent  and  agree  to 
the  within  and  foregoing  article  of  agreement,  and  all  the  cove- 
nants and  provisions  therein  mentioned ;  and  we  do  covenant  and 
agree  to  join  in  executing  a  deed,  on  or  before  the  1st  day  of  April 
next,  with  David  Elliott  to  Samuel  Zeigler,  agreeably  to  the  terms 
and  conditions  of  said  article  of  agreement." 

The  property,  it  must  be  observed,  is  sold  by  the  acre,  and  the 
purchaser  agrees  to  pay,  instead  of  a  sum  in  gross,  $27  for  each 
and  every  acre,  without  any  discrimination  whatever  as  to  its 
value,  arising  either  from  situation  or  quality,  or  taking  into  con- 
sideration whether  the  same  is  arable,  meadow,  or  woodland. 
With  the  agreement  before  them,  (for  their  assent  is  endorsed  on 
the  article),  the  appellees  consent  to  the  sale  for  the  price  stipu- 
lated, and  bind  themselves  to  perform  all  and  singular  the  cove- 
nants and  provisions  therein  mentioned.  And  in  consideration 
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thereof,  they  agree  to  join  in  executing  a  deed,  agreeably  to  its 
terms  and  conditions.  Unless  otherwise  informed  by  the  vendor, 
in  whom  they  would  naturally  place  the  utmost  confidence,  they 
were  warranted  in  believing  that  for  each  and  every  acre  of  land 
they  held,  they  were  entitled,  by  the  express  terms  of  the  con- 
tract, to  the  sum  of  $27.  And  if  another  construction  was 
intended  to  be  given  to  the  agreement,  it  was  the  duty  of  David 
to  explain  it  to  them  fully;  for  who  can  say  that,  if  they  had  been 
informed  in  time  of  the  version  which  is  now  attempted  to  be 
given  to  the  contract,  they  would  have  assented  to  the  sale.  The 
vendor  cannot  complain,  if  we  hold  him  to  a  course  of  conduct  in 
accordance  with  good  faith  and  fair  dealing.  It  was  his  duty  to 
have  stated  to  them  explicitly,  that  as  his  part  was  the  most 
valuable,  he  should  expect  to  be  paid  out  of  the  purchase  money, 
in  proportion  to  its  value.  We  cannot  fairly  suppose  that  the 
price  per  acre,  (as  is  sometimes  the  case),  was  merely  a  mode  of 
ascertaining  the  aggregate  amount  of  the  purchase  money.  It 
would  rather  appear,  (and  this,  we  think,  is  the  most  reasonable 
view  of  the  transaction),  that  the  agreement  was  made  to  assume 
that  form  in  order  that,  in  a  settlement  between  the  parties,  they 
might  know  with  reasonable  certainty  what  each  was  entitled  to 
receive.  If  the  appellees  had  been  aware  of  the  construction  of 
the  contract  now  attempted,  they  might,  and  probably  would 
have  refused  to  confirm  the  contract.  1st,  Because  of  the  inade- 
quacy of  the  price ;  and  2dly,  even  that  price  was  uncertain, 
requiring,  as  it  must,  a  subsequent  valuation  of  the  respective 
shares,  so  as  to  adjust  their  relative  value.  This  effect  is  so 
natural,  that  we  are  not  to  suppose  that  they  would  be  uninflu- 
enced by  it,  unless  there  was  some  proof  that  they  knew  precisely 
the  situation  in  which  they  were  placed. 

The  testatrix  seems  to  have  had  an  eye  to  the  sale  of  the  land 
as  one  tract,  under  the  belief,  no  doubt,  that  it  would  enhance  the 
value;  and  it  is  very  likely  that  this  reason  operated  on  the  ven- 
dors and  the  vendee.  For  we  can  readily  understand  that  the 
value  of  a  tract  destitute  of  wood,  is  much  increased  by  joining 
to  it  a  tract  chiefly  valuable  on  account  of  its  timber,  and  vice 
versa.  They  will  usually,  as  is  well  known,  command  a  much 
greater  price  than  if  sold  in  separate  parcels.  The  property  was 
used  by  the  testatrix  as  one  tract,  and  the  improvements,  of 
course,  would  be  made  with  a  view  to  its  being  one  farm,  which 
would  be  an  additional  reason  for  selling  it  together.  If  this  be 
so,  David  has  lost  nothing.  On  the  contrary,  he  has  effected  a 
sale  of  his  own  portion,  for  a  price  greater  than  otherwise  could 
have  been  obtained  for  it.  And  as,  therefore,  the  sale  was 
mutually  beneficial,  the  appellant  is  deprived  of  all  just  cause  of 
complaint. 

Decree  affirmed,  with  costs. 
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Deckert  against  Filbert. 

After  a  dissolution  of  partnership,  one  of  the  firm  has  not  power  to  make  a 
voluntary  assignment  of  the  effects  of  the  partnership,  for  the  benefit  of  creditors, 
against  the  express  consent  of  his  copartner. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Elijah  Deckert,  Esq.  against  Peter  Filbert  and  Anthony  Bickle. 
This  was  an  action  of  trover,  brought  to  recover  the  value  of  a 
stock  of  goods,  which  had  been  the  property  of  the  firm  of  Bickle 
&  Sticker. 

On  the  30th  of  January  1839,  William  Bickle,  one  of  the  firm, 
under  his  hand  and  seal,  made  a  voluntary  assignment  of  all  the 
goods  and  effects  of  the  partnership  to  Peter  Filbert  and  Anthony 
Bickle,  the  defendants,  and  delivered  the  same  to  them,  in  trust 
for  the  benefit  of  the  creditors  of  the  firm,  of  whom  certain  ones 
were  preferred.  This  deed  was  regularly  recorded  and  bond  given 
by  the  assignees,  and  an  inventory  and  appraisement  made 
amounting  to  $14,434. 

On  the  llth  February  1839,  Frederick  Sticker,  in  the  name  of 
Bickle  &  Sticker,  made  a  voluntary  assignment  of  the  same  pro- 
perty to  Elijah  Deckert,  Esq.,  the  plaintiff,  in  trust  for  the  benefit 
of  all  the  creditors  of  the  firm  without  preference.  This  deed  was 
also  regularly  recorded,  bond  given  by  the  assignee,  and  an  inven- 
tory and  appraisement  of  the  goods  and  effects  filed,  which,  it 
appeared,  was  not  made  actually,  but  by  copying  the  same  from 
the  former  one  filed  by  the  first  assignee.  On  the  2d  of  February 
1839,  Frederick  Sticker  published  a  dissolution  of  the  partnership. 

The  question  of  property  presented  by  the  issue  depended  upon 
the  validity  of  these  assignments.  The  court  below,  (Banks,  Pre- 
sident), was  of  opinion  that  the  facts  exhibited  by  the  evidence 
proved  the  express  dissent  of  each  partner  to  the  assignment  made 
by  the  other,  and,  therefore,  neither  had  any  validity.  The  plain- 
tiff took  nothing  by  his  action. 

Deckert  and  Strong,  for  plaintiff  in  error,  argued,  that  even  after 
the  dissolution  of  a  partnership,  it  is  competent  for  either  partner 
to  make  any  disposition  of  the  partnership  effects  for  the  payment 
of  debts.  In  pursuance  of  this  principle,  the  firm,  by  Frederick 
Sticker,  appropriated  the  property  by  assigning  it  for  the  benefit 
of  all  the  creditors  of  the  firm  ;  and  the  only  question  is,  was  there 
any  valid  disposition  of  the  property  before  that  time  ?  Clearly 
that  made  by  William  Bickle  was  invalid.  An  individual  member 
of  a  firm  cannot  appropriate  the  partnership  effects  in  his  own 
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name,  as  was  done  here  under  his  hand  and  seal.  If,  then,  this 
assignment  was  void,  and  that  made  by  the  firm,  and  in  the  firm's 
name,  and  for  the  payment  of  all  the  firm's  debts  equally  is  good,  the 
plaintiff  below  should  recover.  1  Swanst.  506 ;  6  Cowen  441 ; 
Gow  253 ;  19  Johns.  143 ;  4  Car.  fy  P.  108. 

Darling,  contra.  After  the  dissolution  of  a  partnership,  which 
was  clearly  proved  here,  one  member  of  a  firm  cannot  control  or 
assign  the  effects  without  the  consent  of  the  other.  Col.  on  Part. 
314,  317,  321 ;  1  Dessau.  537 ;  4  M'Cord  519 ;  4  Wash.  C.  C.  232; 
4  Day  428 ;  5  Cranch  300 ;  3  Paige  526 ;  2  Watts  fy  Serg.  172. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  and  second  errors  assigned  are  bills  of 
exception  to  the  admission  of  evidence  by  the  court.  There  is 
nothing  in  either  of  them ;  for  the  evidence  mentioned  in  both  would 
seem  to  have  some  relation  and  pertinency  to  the  issue.  The  deed 
mentioned  in  the  first  bill,  and  offered  in  evidence  by  the  defend- 
ants, contained  a  transfer  of  the  goods  to  the  defendants,  for  the 
conversion  of  which  this  action  is  brought.  This  transfer  was 
made  by  William  Bickle,  a  joint  owner  in  partnership  of  the  goods 
in  question  with  Frederick  Sticker,  from  the  latter  of  whom  the 
plaintiff,  by  a  deed  of  assignment,  had  shown  that  he  claimed  the 
same  goods.  Now,  seeing  the  defendants  had  made  full  proof  of 
the  execution  of  the  deed,  and  that  it  appeared  to  have  been  made 
anterior  to  the  deed  under  which  the  plaintiff  claimed,  there  does 
not  appear  to  have  been  even  the  shadow  of  an  objection  which  it 
became  him  to  make  to  its  being  read  in  evidence ;  for  if  the  plain- 
tiff's deed  can  be  considered  as  available,  the  defendant's,  being 
prior  in  time,  ought  to  be  considered  equally,  if  not  more  so.  It 
was  sufficient,  however,  that  it  related  to  the  title  of  the  goods,  in 
order  to  render  it  admissible  in  evidence,  leaving  the  effect  of  it 
to  be  determined  afterwards. 

As  to  the  evidence  mentioned  in  the  second  bill  of  exceptions,  it 
was  offered  for  the  purpose  of  showing  that  the  goods  were  not 
seen,  nor  present,  when  appraised  under  the  plaintiff's  assignment, 
and,  indeed,  could  not  be,  for  the  reason  that  the  defendants  had 
taken  possession  of  them  previously,  under  their  deed  of  assign- 
ment, made  to  them  by  Bickle.  Now  as  the  plaintiff  had  intro- 
duced the  appraisement  made  in  pursuance  of  his  assignment,  and 
given  evidence  of  it,  it  was  certainly  competent  for  the  defendant 
to  give  evidence  showing  how  it  was  made,  and  in  a  way  that  was 
not  perhaps  strictly  regular. 

The  only  remaining  error  is  an  exception  to  the  charge  delivered 
by  the  court  to  the  jury.  The  exception  is  to  that  portion  of  it 
in  which  the  court  told  the  jury  "  there  should  be  proof  to  satisfy 
them  that  Bickle  assented  to  the  assignment  made  by  Sticker  to 
the  plaintiff,  or  it  would  not  bind  Bickle,  or  enable  the  plaintiff  to 
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recover  the  partnership  goods  from  the  defendants,  into  whose 
hands  Bickle  had  placed  them."  The  objection  to  the  charge,  in 
this  respect,  is,  that  the  court  ought  to  have  left  it  to  the  jury  to 
presume  the  assent  of  Bickle  to  the  assignment  made  of  the  goods 
by  Sticker  to  the  plaintiff,  and  not  have  told  the  jury,  as  it  did, 
"  there  should  be  proof  to  satisfy  them  that  Bickle  assented." 
Now,  under  all  the  circumstances  and  facts  given  in  evidence,  none 
of  which  were  controverted,  it  would  have  been  error  in  the  court 
to  have  charged  the  jury  that  they  might  presume  the  assent  of 
Bickle  to  the  assignment  made  of  the  goods  by  Sticker  to  the 
plaintiff.  Such  presumption  was  repelled  by  the  disposition  which 
Bickle  had  made  of  the  goods  to  the  defendants,  only  a  few  days 
before ;  a  fact  that  was  proved  beyond  all  question,  and,  indeed, 
was  not  attempted  to  be  gainsaid  by  the  plaintiff.  The  clear 
inference,  therefore,  was,  that  the  assent  of  Bickle  was  not  only 
wanting,  but  that  he  was  directly  opposed  to  the  assignment  made 
of  the  goods  by  Sticker  to  the  plaintiff.  We  therefore  think  there 
is  no  error  in  that  part  of  the  charge  of  the  court  excepted  to. 

Judgment  affirmed. 


Miller  against  Leidig. 

The  interest  which  a  widow  has  in  the  estate  of  her  deceased  husband  is  realty ; 
and  upon  a  proceeding  in  partition  in  the  Orphans'  Court  under  the  intestate  law, 
and  the  confirmation  of  the  estate  to  the  heir,  the  widow's  interest  still  remains 
realty,  and  not  subject  to  the  control  of  a  husband,  unless  by  deed  duly  executed 
and  acknowledged  by  the  wife  as  provided  by  law. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  replevin  by  Rudolph  Miller  against 
Elizabeth  Leidig,  in  which  the  jury  found  the  following  special 
verdict : 

John  Kitch  died  in  1813,  seised  of  a  tract  of  land  situate  in 
Cumberland  county,  containing  140  acres  4  perches.  He  left  a 
widow  named  Elizabeth,  the  above-named  defendant,  and  also 
several  children.  Upon  a  proceeding  regularly  had  in  the  Orphans' 
Court  under  the  intestate  laws,  this  tract  of  land  was  divided  into 
two  purparts,  Nos.  1  and  2,  which  were  respectively  appraised  at 
a  certain  value,  as  appears  by  the  inquisition.  Purpart  No.  2, 
containing  74  acres  10  perches,  was  taken  at  the  appraisement  by 
Samuel  Lutes  and  Barbara  his  wife,  one  of  the  daughters  of  John 
Kitch;  and  purpart  No.  1,  by  others  of  the  children.  Samuel 
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Lutes  entered  into  recognizance  the  15th  May  1817,  to  secure  the 
respective  shares  of  the  children  out  of  the  part  so  taken  by  him 
and  his  wife. 

There  was  due  to  the  widow  —  the  above  defendant  —  as  her 
proportion  out  of  purpart  No.  2,  so  taken,  the  interest  of  $1554.96, 
to  be  paid  her  annually  during  her  life,  from  the  15th  of  Novem- 
ber 1817.  Samuel  Lutes  also  entered  into  recognizance  in  the 
usual  form,  with  sureties  to  secure  the  payments  to  the  widow. 
She  intermarried  with  Peter  Leidig  before  the  llth  April  1818,  on 
which  day  Samuel  Lutes  and  wife,  by  their  deed,  conveyed  59 
acres  10  perches  of  purpart  No.  2,  to  Peter  Leidig,  for  $3922.70, 
stipulating  in  the  deed  that  it  was  clear  of  all  encumbrances,  and 
with  clause  of  general  warranty. 

A  judgment  was  had  in  the  Common  Pleas  of  Cumberland 
county,  at  the  suit  of  William  Clarke  v.  Peter  Leidig,  at  April 
term  1820.  A  fieri  facias  was  issued,  and  the  land  so  conveyed  to 
him  by  Lutes  and  wife  was  levied  on,  and  sold  on  venditioni  eocpo- 
nas  to  George  Beltzhover,  for  $400 ;  sheriff's  deed  dated  12th 
February  1822.  George  Beltzhover  sold  and  conveyed  the  same 
to  Jacob  Beltzhover,  who  by  his  deed  dated  the  8th  September  1827, 
sold  and  conveyed  the  same  to  Rudolph  Miller,  the  above  plaintiff. 
In  virtue  of  which  Miller  entered  into  possession,  and  has  ever  since 
used  and  enjoyed  the  same. 

Peter  Leidig  died  1st  September  1837,  leaving  the  said  Eliza- 
beth surviving  him. 

Peter  Leidig  presented  his  petition  to  the  Common  Pleas  of 
Cumberland  county,  for  the  benefit  of  the  insolvent  laws,  to  August 
term  1823,  and  was  discharged  according  to  law  9th  September 
1823,  on  making  an  assignment  of  his  property  to  trustees,  in  the 
usual  form. 

The  schedule  returned,  as  to  his  property,  is  as  follows :  "  Peti- 
tioner has  no  real  or  mixed  property,  nor  has  he  any  personal 
property,  except  a  bed  and  some  other  articles  allowed  him  by 
law." 

The  schedule  of  his  losses,  and  means  of  insolvency,  is  as  follows : 
"  Petitioner  bought  land  in  high  times,  and  improved  on  it  at  great 
expense,  and  the  same  has  since  been  sold  from  him  at  a  very 
great  loss."  He  returned  a  large  amount  of  unpaid  debts. 

Nothing  was  paid  to  the  widow  after  the  death  of  Peter  Leidig, 
on  account  of  her  claim,  and  she  entered  upon  the  premises  and 
distrained  for  the  amount  claimed  to  be  due  since  the  death  of 
Peter  Leidig ;  and  this  action  of  replevin  was  sued  out  by  Rudolph 
Miller.  The  goods  distrained  were  of  more  value  than  the  amount 
of  the  claim  and  costs. 

It  is  further  found  by  the  jury  that  the  amount  of  the  claim  of 

the  defendant,  since  the  death  of  Peter  Leidig,  charged  upon  this 

portion  of  the  land,  if  she  is  entitled  to  it  in  law,  is  $239.  Whether 

under  the  facts  so  found,  said  Elizabeth  is  in  law  entitled  to  recover 

in.  — 58  So 
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or  not,  the  jury  is  ignorant.  If  upon  the  whole  matter  the  court 
shall  be  of  opinion  the  law  is  with  the  defendant  in  the  replevin, 
they  find  for  the  defendant  and  assess  the  amount  in  arrear  at  the 
sum  of  $239,  for  which  the  court  shall  enter  the  judgment  the  law 
awards,  with  costs.  But  if  the  court  are  of  an  opposite  opinion, 
then  the  jury  find  for  the  plaintiff,  with  six  cents  charges  and 
costs. 

The  court  below,  (Hepburn,  President),  rendered  a  judgment 
for  the  defendant. 

Gallaher  and  Biddle,  for  plaintiff  in  error,  cited  12  Serg.  fy 
Rawle  12  ;  7  Watts  212  ;  2  Watts  170,  203  ;  1  Watts22Q ;  4  Rawle 
483 ;  2  Penn.  Rep.  373. 

Reed,  contra,  cited  2  Cruise  335;  2  Black.  Com.  16;  3  Com. 
Dig.  306;  Show.  520;  2  Kent's  Com.  134;  4  Kent's  Com.  37; 
1  Rawle  279;  Shep.  Touch.  383;  4  Whart.  291. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — As  it  is  not  in  the  power  of  the  husband  to  dis- 
pose of  his  wife's  real  estate,  except  with  her  consent,  testified  by 
her  acknowledgment  of  a  deed  of  conveyance  separate  and  apart 
from  her  husband,  according  to  the  Acts  of  Assembly,  if  the  wife's 
interest,  in  the  present  case,  is  to  be  considered  as  real  estate,  it 
survived  to  her.  That  it  is  real  estate  is  clear,  from  considering, 
that  the  intestate  Act  gives  her,  where  there  are  children,  one- 
third  of  her  deceased  husband's  lands  during  her  life.  In  case, 
however,  it  becomes  necessary  to  sell  the  lands,  in  order  to  make 
division,  then  her  share,  with  the  interest,  is  to  be  and  remain 
charged  on  the  premises,  and  the  amount  thereof  to  be  annually 
and  regularly  paid  by  the  child,  his  or  her  heirs  and  assigns,  hold- 
ing the  lands,  to  be  recovered  by  the  widow  by  distress  or  other- 
wise, as  rents  in  this  commonwealth  are  usually  recovered,  during 
her  natural  life :  Act  of  19th  April  1794,  sec.' 3,  22.  It  is,  then, 
a  rent  charged  on  the  premises,  recoverable  by  distress  or  other- 
wise ;  and  such  rent  is  an  incorporeal  hereditament — real  estate 
— and  is  not  within  the  power  of  the  husband,  like  a  chose  in 
action,  to  reduce  into  posession  or  dispose  of.  It  is  true  a  distress 
for  such  rent  is  not  the  only  remedy  which  the  widow  possesses. 
She  may  bring  debt  for  the  rent  or  annuity.  It  is  the  practice 
generally,  though  the  Act  does  not  prescribe  it,  to  secure  it  to  her 
by  recognizance ;  and  on  this  also  she  has  a  remedy  by  action. 
But  these  are  only  collateral  or  concurrent  remedies,  designed  to 
fortify  the  widow's  right,  and  to  enlarge  her  means  of  recovery, 
and  not  to  transfer  any  greater  power  to  her  husband.  Primarily 
and  essentially,  her  estate  is  a  rent  issuing  out  of  the  land,  and, 
therefore,  an  incorporeal  hereditament  ranking  as  real  estate. 
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During  the  lifetime  of  Peter  Leidig,  by  the  events  which  occurred, 
the  rent  was  not  merged,  hut  only  suspended,  and  on  his  death 
the  widow's  right  revived. 

Judgment  affirmed. 


Baird's  Appeal. 

The  heir  at  law  of  a  trustee  of  real  estate  becomes  a  trustee  only  prospectively, 
and  is  accountable  only  for  his  own  management  of  the  estate :  he  has  no  concern 
with  the  accounts  of  his  ancestor,  which  can  be  settled  only  by  his  personal  repre- 
sentative. He  has  nothing  to  do  with  the  execution  of  the  trust  so  far  as  it 
regards  personal  estate. 

APPEAL  from  the  Common  Pleas  of  York  county. 

Rachel  Stewart  made  her  will,  in  which  she  appointed  William 
Johnson  her  executor,  and  devised  to  the  said  "  William  Johnson, 
his  heirs  and  assigns,  in  trust,  as  hereafter  mentioned,"  all  her 
estate,  of  every  kind  and  description,  to  the  use  of  Elizabeth  Baird. 

On  the  17th  of  May  1822,  William  Johnson  proved  the  will, 
and  filed  an  inventory  amounting  to  $1744.62^.  He  died  without 
settling  any  account  of  said  trust,  or  of  his  executorship.  On  the 
12th  of  January  1839,  Samuel  Johnson,  his  surviving  executor, 
filed  an  account  in  the  Orphans'  Court  of  York  county,  styled 
"  Account  of  Samuel  Johnson,  the  surviving  executor  of  William 
Johnson,  late  of  York  county,  executor  of  Rachel  Stewart,  also 
of  said  county,  deceased." 

In  Baird's  Appeal,  (1  Watts  fy  Serg.  288),  this  court  decided, 
that  the  Common  Pleas  of  York  county  had  jurisdiction  over  this 
matter. 

On  the  4th  of  December  1841,  an  account  was  filed  in  the  Com- 
mon Pleas  of  York  county,  entitled  "  The  account  of  Samuel 
Johnson,  Esq.,  eldest  son  and  heir  at  law  of  William  Johnson, 
deceased,  of  the  trust  created  by  the  will  of  Rachel  Stewart, 
deceased,  for  the  benefit  of  her  daughter,  Elizabeth  Baird,"  and 
charged  himself  with  the  personal  and  real  property  of  the 
deceased. 

This  account  was  excepted  to,  and  referred  to  an  auditor,  who 
reported  that  the  exceptors  wished  to  charge  the  accountant  under 
the  first  exception  with  personal  property  which,  it  was  alleged, 
came  into  the  hands  of  William  Johnson,  the  testamentary  trustee, 
and  father  of  the  accountant;  that  he  did  not  investigate  how 
much  personal  property  came  to  the  hands  of  William  Johnson, 
because  he  thought  that  the  accountant,  in  the  capacity  of  eldest  son 


460  SUPREME  COURT  [Harrisburg 

[Baird's  Appeal.] 

and  heir  at  law  of  the  first  trustee,  was  not  chargeable  with  such 
personal  estate. 

This  report  was  excepted  to  on  behalf  of  the  cestui  que  trust,  and 
the  Common  Pleas  confirmed  it. 

Hambly,  for  appellant,  cited  1  Binn.  91 ;  3  Bac.  Jib.  58 ;  2  Vez. 
211  ;  9  Watts  300  ;  1  Watts  fy  Serg.  290. 

Mayer,  for  appellee,  cited  5  Whart.  228. 

PER  CURIAM. — By  the  common  law,  the  heir  of  a  trustee  of  real 
estate  succeeds  to  the  trust  at  the  death  of  his  ancestor,  because 
the  title  to  the  legal  estate  descends  upon  him.  But  he  becomes 
a  trustee  only  prospectively,  and  accountable  only  for  his  own 
management  of  the  trust;  and  has  no  concern  with  the  accounts 
of  his  predecessor,  which  can  be  settled  only  by  his  personal  repre- 
sentative. He  has  nothing  to  do  with  the  execution  of  the  trust,  so 
far  as  it  includes  personal  estate.  This  account,  we  understand, 
contains  no  more  than  those  matters  with  which  the  accountant  is 
personally  chargeable ;  and  so  far  it  is  a  legitimate  subject  of  set- 
tlement. Those  matters  which  were  chargeable  to  the  ancestor, 
therefore,  whether  pertaining  to  the  realty  or  the  personalty,  were 
properly  excluded  from  it. 

Decree  affirmed. 


The  Borough  of  Harrisburg  against  Crangle. 


In  an  action  of  ejectment,  a  verdict  "  for  2  acres,  28  perches,  and  -^  of  a 
perch,  with  six  cents  damages,"  &c.,  it  being  but  part  of  the  lot  for  which  the 
action  was  brought,  is  incurably  bad. 

The  Act  of  Assembly  which  authorizes  the  borough  of  Harrisburg  to  acquire 
land  necessary  for  the  purpose  of  supplying  the  inhabitants  with  water,  must  be 
construed  in  subordination  to  that  provision  of  the  constitution  which  prohibits 
the  Legislature  from  investing  any  corporation  or  individuals  with  the  privilege 
of  taking  private  property  for  public  use,  without  making  compensation  or  giving 
adequate  security  therefor,  before  such  property  shall  be  taken. 

Where  a  life  estate  is  vested  in  one  person,  and  the  remainder  in  fee  in 
another,  such  compensation  or  security  must  be  made  or  given  to  both. 

It  is  not  a  good  objection  to  a  proceeding  to  ascertain  the  value  of  land  taken 
for  public  use  by  authority  of  law  and  the  constitution,  that  it  had  been  previously 
taken  possession  of  without  authority  ;  but  notwithstanding  the  proceeding  and 
result  of  it,  it  leaves  the  party  exposed  to  answer  for  the  trespass. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Elizabeth  Crangle,  widow  of  Henry  Crangle,  deceased,  and 
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Robert  J.  Fleming,  guardian  of  Henry  Crangle,  minor  son  of 
Henry  Crangle,  deceased,  against  the  chief  burgess,  assistant-bur- 
gess, and  town  council  of  the  borough  of  Harrisburg. 

This  was  an  action  of  ejectment  "  for  a  lot  containing  between 
3  and  4  acres,"  in  the  borough  of  Harrisburg.  The  title  was 
vested  in  Henry  Crangle,  who  devised  the  same  to  his  widow  for 
life,  with  remainder  in  fee  to  his  son,  Henry  Crangle.  The  defence 
was,  that  the  borough  of  Harrisburg  had  a  right  to  appropriate 
this  lot  for  the  purpose  of  supplying  the  inhabitants  with  water, 
by  virtue  of  the  Act  of  Assembly  for  that  purpose ;  and  that  the 
plaintiff',  Mrs  Crangle,  had  leased  the  lot  to  B.  Hale,  which  lease 
had  not  expired  when  the  ejectment  was  brought ;  but  the  latter 
ground  of  defence  failed  for  want  of  proof  of  the  fact. 

The  defendants  offered  the  petition  of  the  president  and  town 
council  of  the  borough  of  Harrisburg,  under  the  fifth  section  of 
the  Act  of  26th  March  1839,  presented  to  the  Common  Pleas 
of  Dauphin  county  on  the  25th  of  August  1840,  with  the  appoint- 
ment of  the  viewers  thereon;  its  continuance  on  the  18th  of  No- 
vember 1840,  returnable  to  January  term  1841 ;  the  order  of  the 
court  of  the  1 1th  of  January  1841 ;  the  report  of  the  viewers,  dated 
the  15th  of  January  1841 ;  with  parol  proof  of  the  acts  of  R.  J. 
Fleming  relative  to  said  view,  and  his  declarations  relative  thereto ; 
for  the  purpose  of  showing  that  the  plaintiff  assented  thereto,  and 
thus  waived  the  benefits  of  the  constitutional  provision,  (if  such 
provision  be  operative),  and  for  the  purpose  of  showing  that 
the  defendants  pursued  the  course  pointed  out  in  said  Act  of  As- 
sembly, and  that  the  plaintiff  could  not  maintain  the  present  action. 
The  plaintiffs  objected  to  the  evidence  as  stated  in  the  offer, 
as  immaterial  and  irrelevant,  and  that  the  acts  of  R.  J.  Fleming 
could  not  prejudice  his  ward's  estate,  or  Mrs  E.  Crangle's.  The 
evidence  was  given,  showing  a  valuation  and  assessment  of 
damages  to  the  amount  of  $1087.50.  Exceptions  were  filed  to  the 
report,  but  never  disposed  of  by  the  court. 

The  defendants  then  gave  in  evidence  a  bond  of  Samuel  Pool 
and  Michael  Burke,  dated  the  18th  of  June  1840,  to  R.  J.  Fleming, 
guardian  of  the  minor  son  of  Henry  Crangle,  in  the  penalty  of 
$2000,  with  the  following  condition  : — 

"  Whereas,  the  corporation  of  the  borough  of  Harrisburg,  by 
the  location  of  their  water-works,  have  taken  one  or  more  acres 
of  land  from  the  estate  of  Henry  Crangle,  deceased,  and  whereas 
the  constitution  requires  that  when  lands  are  taken  by  any  cor- 
poration for  public  use,  the  said  corporation  shall  pay  for  or 
secure  to  be  paid,  the  amount  or  valuation  of  the  land  taken. 
Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
Samuel  Pool  and  Michael  Burke,  or  either  of  them,  shall  pay  or 
cause  to  be  paid  unto  the  aforesaid  R.  J.  Fleming,  guardian  as 
aforesaid,  the  full  amount  or  valuation  of  the  land  taken  by  the 

m.  — 2o* 
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corporation  for  their  water-works,  as  soon  as  the  amount  or  valua- 
tion can  be  ascertained,  without  fraud  or  further  delay,  then  this 
obligation  to  be  of  no  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue." 

This  bond  was  tendered  to  R.  J.  Fleming  on  the  day  of  its  date. 

The  court  (Blythe,  President)  instructed  the  jury,  that  the 
defendants  having  neither  paid  nor  secured  to  be  paid  to  Eliza- 
beth Crangle  the  damages  done  to  her  land,  could  not  resist  her 
recovery  in  this  action :  that  the  Act  of  Assembly,  by  virtue  of 
which  the  borough  claimed,  afforded  it  no  protection  whatever. 
Verdict  and  judgment  were  rendered  for  the  plaintiffs,  for  2  acres 
28  perches  and  35-100ths  of  a  perch. 

Fisher  and  Ayres,  for  plaintiff  in  error.  The  verdict  is  uncer- 
tain, the  action  being  for  the  whole  lot,  and  the  verdict  for  a  part, 
without  designating  it.  10  Serg.  4*  Rawle  153;  5  Watts  79; 
16  Serg.  $  Rawle  245;  17  Serg.  fy  Rawle  393,  431 ;  2  Watts  28, 
371,  391. 

Cake  and  M'Clure,  argued  that  it  would  be  presumed  that  the 
verdict  of  the  jury  included  the  whole  of  the  plaintiff's  claim, 
inasmuch  as  it  did  not  expressly  find  a  part. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  ejectment  is  for  a  lot  containing  three  or  four 
acres,  more  or  less,  and  the  verdict  is  for  2  acres  28  perches  and 
TVo  of  a  perch.  In  Smith  v.  Jenks,  (10  Serg.  fy  Rawle  153),  a 
verdict  "  that  the  defendant  should  have  the  third  part  of  the  41 
acres  and  32  perches,  neat,  and  if  any  overplus,  it  goes  to  the 
plaintiff,"  was  held  too  uncertain.  In  Burdick  v.  Norris,  (2  Watts 
28),  a  verdict  "  for  the  land  claimed  in  the  writ,  except  10  acres, 
including  the  buildings,"  was  held  bad  for  uncertainty.  And  in 
Stewart  v.  Speer,  (5  Watts  79),  a  verdict  "  for  the  plaintiff  for  150 
acres,  part  of  the  land  claimed  in  the  writ,  and  not  guilty  as  to 
the  residue,"  was  also  held  bad.  So  in  ejectment  for  a  mortgage, 
"  he  to  extinguish  all  claims  of  the  Miles  family,"  was  held  erro- 
neous. The  cases  cited  were  decided  on  the  principle  that  a 
verdict  must  be  sufficiently  certain  to  enable  the  court  to  give 
judgment,  and  the  sheriff  to  deliver  possession  on  a  habere  facias. 
Green  v.  Watrous,  (17  Serg.  fy  Rawle  400).  It  is  not  good,  unless 
it  carries  certainty  on  its  face,  or  refers  to  something  by  which  it 
may  be  made  certain.  Here  it  is  neither  certain  on  its  face,  nor 
can  it  be  reduced  to  a  certainty;  and  it  is  impossible  for  the  court 
to  know  for  what  to  render  judgment,  or  for  the  sheriff  to  ascer- 
tain of  what  portion  of  three  acres  he  is  to  put  the  plaintiff  in 
possession.  There  is  nothing  on  or  dehors  the  record,  which  indi- 
cates the  part  recovered,  or  from  what  part  the  portion  recovered 
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is  to  be  taken.  The  sheriff  would  not  know  where  to  begin,  nor 
where  to  end ;  and  yet  he  is  required  to  act  at  the  peril  of  becom- 
ing a  trespasser,  if  he  unfortunately,  or  by  mistake,  delivered  more 
to  the  plaintiffs  than  had  been  recovered.  The  verdict  is  therefore 
incurably  uncertain ;  and  for  this  reason  the  judgment  must  be 
reversed. 

The  4th  section  of  the  Act  to  supply  the  Borough  of  Harrisburg 
with  water,  authorizes  the  president  and  town  council  of  the 
borough  to  purchase  any  land  which  may  be  required  for  the 
construction  of  the  works.  And  the  5th  section  of  the  same  Act 
directs  the  manner  of  proceeding,  when  the  parties  cannot  agree 
upon  the  compensation  to  be  made  to  the  owner.  The  Act  must 
be  construed  in  subordination  to  the  4th  section  of  the  7th  article 
of  the  constitution,  which  prohibits  the  Legislature  from  investing 
any  corporate  body  or  individuals  with  the  privilege  of  taking 
private  property  for  public  use,  without  requiring  such  corpora- 
tion or  individuals  to  make  compensation  to  the  owners  of  said 
property,  or  give  adequate  security  therefor,  before  such  pro- 
perty shall  be  taken.  It  is  matter  of  regret  that  the  course 
marked  out  in  the  Act,  in  terms  which  it  is  impossible  to  mistake, 
were  not  pursued  before  the  borough  undertook  to  take  property, 
and  to  erect  their  works.  And  the  course  pursued  by  the  corpo- 
ration is  the  more  extraordinary,  because  it  is  apparent  that  in  no 
other  mode  can  a  title  be  acquired ;  and  this  valuable  and  useful 
improvement  must  continue  subject  to  an  adverse  claim,  at  least 
until  the  owner  of  the  fee  attains  the  age  of  21  years,  when  he 
might  assent  to  a  sale  of  the  property.  There  seems  to  have  been 
no  agreement  as  to  the  compensation ;  nor  could  there  be  any, 
which  would  devest  the  interest  of  the  owner  of  the  fee,  whose 
guardian  has  no  power  to  dispose  of  it.  But  these  obvious  con- 
siderations seem  to  have  been  entirely  disregarded ;  for  what 
reasons,  and  with  what  view,  it  is  impossible  to  discover.  The 
constitution  provides,  that  before  property  can  be  taken  for 
public  use,  the  corporation  or  individual  must  make  compensation 
to  the  owner,  or  give  him  adequate  security.  But  here,  among 
other  omissions,  it  unfortunately  appears  that  no  compensation 
was  made,  nor  was  adequate  security  tendered.  By  the  will  of 
Henry  Crangle,  the  former  owner,  a  life  estate  is  vested  in  his 
wife  Elizabeth,  with  a  remainder  to  his  minor  son,  Henry,  and 
the  bond  is  given  and  tendered  to  R.  J.  Fleming,  his  guardian. 
There  is  no  security  whatever,  adequate  or  inadequate,  to  Eliza- 
beth Crangle,  owner  of  the  life  estate,  whose  interest  comes  as 
much  within  the  purview  of  the  constitution  as  the  owner  of  the 
fee  simple.  It  is  difficult  to  assign  a  reason  why  one  should  be 
protected  and  the  other  not ;  and  yet  this  seems  to  have  escaped 
the  attention  of  the  officers  of  the  borough.  After  tendering  the 
bond  as  above  stated,  a  petition  was  presented  under  the  Act,  and 
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the  court  appointed  viewers,  who  reported  the  value  of  the  ground 
at  $1087.50.  To  the  report,  exceptions  were  taken;  but,  for  some 
unaccountable  reason,  the  court  refused  to  dispose  of  them.  In 
this  the  court  were  in  error,  for  the  pendency  of  the  ejectment 
rendered  a  decision  of  exceptions  absolutely  necessary;  nor  should 
the  ejectment  have  been  tried  until  they  were  passed  on,  nor 
until  the  borough  had  a  fair  opportunity  of  endeavouring  to 
ascertain  the  value  of  the  land  by  another  proceeding  under  the 
Act.  At  least,  we  think,  if  the  report  had  been  set  aside,  the 
latter  course,  under  the  circumstances,  would  have  been  but  a 
fair  exercise  of  the  legal  discretion  of  the  court.  But  if,  on  the 
contrary,  the  report  had  been  confirmed,  it  would  have  been  a 
defence  to  the  ejectment  this  far,  that  the  plaintiff  would  not,  in 
that  event,  have  been  entitled  to  judgment  that  she  recover  the 
possession,  although.it  would  be  no  answer  to  the  action,  so  as  to 
prevent  the  plaintiff  from  recovering  damages  for  the  trespass. 
An  idea  seems  to  have  been  entertained,  at  least  it  has  been  sug- 
gested in  the  argument,  that  no  proceeding  could  be  had  under 
the  5th  section  of  the  Act,  after  possession  had  been  taken.  But 
this  we  apprehend  to  be  a  mistaken  view  of  the  constitution ;  for 
although  it  is  provided  that,  before  the  property  shall  be  taken 
for  public  use,  by  a  corporate  body  or  individual,  compensation 
shall  be  made  to  the  owner,  or  adequate  security  shall  be  given  ; 
yet  this  cannot  prevent  either  party,  after  an  unauthorized  taking, 
from  presenting  his  petition  under  the  Act,  and  ascertaining,  by 
the  report  of  viewers,  the  value  of  the  land.  Such  a  proceeding 
would  be  perfectly  competent,  and  would  vest  the  property  in  the 
corporation  or  individual,  as  the  case  may  be.  The  only  effect 
will  be,  that  notwithstanding  the  title  may  be  afterwards  devested, 
it  is  a  trespass,  and  they  are  liable  as  trespassers  to  the  owner 
for  the  unlawful  entry.  The  intention  is  to  take  from  the  Legis- 
lature a  power  frequently  exercised,  of  authorizing  an  entry  on 
lands,  without  making  compensation  or  giving  security  to  the 
owner.  As  this  is  a  useful  public  work  of  great  value,  a  shadow 
of  doubt  should  not  be  permitted  to  rest  on  the  title.  And  for 
this  reason,  we  would  suggest  that  a  final  disposition  should  be 
made  of  the  proceedings  already  instituted;  that  the  borough 
should  tender  separate  bonds  in  an  amount  entirely  adequate — 
one  to  the  owner  of  the  life  estate,  and  the  other  to  the  owner  of 
the  fee ;  and  that  afterwards  the  property  should  be  valued  in  the 
manner  pointed  out  by  the  Act,  and  that  until  that  be  done,  the 
court  be  requested  to  stay  proceedings  on  the  ejectment.  In  this 
way,  justice  may  be  done  to  all  parties.  The  bond  should  be 
drawn  to  Henry  Crangle,  although  the  tender  must  be  made  to 
his  guardian. 

It  must  be  remarked,  that  notwithstanding  this  course  may  be 
pursued,  yet  the  plaintiff  may  proceed  with  the  ejectment  to  recover 
damages  for  the  trespass.  But  whether  the  plaintiff  committed  a 
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trespass  in  entering  on  the  land,  we  do  not  undertake  to  decide; 
for  that  will  depend  on  the  question  whether  they  had  a  right  to 
enter  as  the  transferee  of  B.  Hale,  who  claims  to  be  the  tenant  of 
Elizabeth  Crangle,  the  owner  of  the  life  estate. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Stevens  against  Hughes. 

If  several  undescriptive  warrants,  granted  to  one  individual,  be  located  upon 
adjoining  lands,  the  deputy-surveyor  may  return  one  general  draft  of  the  whole 
quantity  of  land,  without  running  the  division  lines  on  the  ground  or  marking  them 
upon  the  return  of  survey :  and  such  return  vests  a  good  title  in  the  purchaser. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

Samuel  Hughes  against  Thaddeus  Stevens,  James  D.  Paxton, 
and  others.  This  was  an  action  of  trespass  quare  clausum  fregit, 
which  involved  the  question  of  title  to  the  locus  in  quo.  The  parties 
stated  the  following  facts,  which  they  agreed  to  consider  in  the 
nature  of  a  special  verdict : 

Plaintiff  claims  under  a  warrant  to  Maurice  Kennedy,  dated  6th 
of  September  1792,  for  400  acres  and  allowance  of  land,  adjoining 
land  that  day  granted  Pascal  Hollingsworth,  in  Washington  town- 
ship, Franklin  county. 

Warrant  to  Pascal  Hollingsworth,  dated  6th  of  September  1792, 
for  400  acres  and  al.  adjoining  land  granted  Levi  Hollingsworth, 
in  the  same  township. 

10th  of  September  1792 ;  receipt  of  Francis  Johnston,  R.  G. 
and  David  Kennedy,  S.  G.  for  purchase  money  of  the  above  war- 
rants and  others. 

19th  of  July  1799 ;  letter  of  John  Basely  to  John  Holker,  inclos- 
ing this  receipt. 

November  22d  1792 ;  receipt  of  Mathew  Henderson,  deputy 
surveyor,  to  John  Holker,  for  $60,  in  part  for  survey  of  27  war- 
rants in  South  Mountain,  Washington  township,  Franklin  county. 

May  2d  1793  ;  receipt  of  Daniel  Henderson,  assistant  surveyor, 
for  surveys  made,  $80. 

8th  of  April  1799  ;  deed  of  conveyance  of  John  Holker  to  Samuel 
Hughes,  for  his  lands  in  Franklin  county  and  elsewhere. 

Draft  of  Mathew  Henderson,  deputy  surveyor,  dated  January 
15th  1795,  containing  this  return: 

"This  draft  describes  a  parcel  of  land,  situate  in  Guilford  and 
in.  — 59 
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Green  townships,  in  the  county  of  Franklin.  The  black  lines 
represent  a  survey  begun  and  carried  on  the  20th  of  June  1793, 
for  Samuel  Nicholson,  in  execution  of  his  warrants  in  the  names 
of  Matthew  Duncan,  Eliza  Duncan,  Sarah  Nicholson,  John  Cooper, 
William  Duncan,  and  William  Moulder,  dated  3d  of  January 
1793.  The  circumstances  intervening  which  prevented  the  com- 
pletion of  the  surveys  at  the  time  were,  that  Henry  Kaddle  had 
an  improvement  and  warrant  adjoining  the  land  intended  to  have 
been  taken  in ;  it  was  thought  proper  that  Kaddle's  survey  should 
first  be  made,  and  bad  weather  coming  on  at  the  same  time,  the 
business  was  postponed  until  the  3d  of  April  1794,  when  a  survey 
was  made  for  Henry  Kaddle,  and  on  the  7th  of  the  same  month, 
at  the  instance  of  John  Holker,  who  also  claims  the  greater  part  of 
the  same  lands  under  part  of  27  warrants,  dated  the  6th  of  Sep- 
tember 1792,  beginning  with  Robert  Smith  and  ending  with  Alex- 
ander J.  Dallas,  the  lines  formerly  run  were  revised  and  new 
ones  run,  represented  above  with  red  ink.  The  surveys  previously 
made  for  Mr  Holker,  and  the  intermediate  vacancies  and  matters 
relative  thereto,  are  all  represented  in  a  general  draft,  accompany- 
ing this,  for  the  inspection  of  the  board  of  property,  and  humbly 
submitted  by 

MATHEW  HENDERSON,  D.  S. 
To  Daniel  Brodhead,  Surveyor  General  of  Pennsylvania. 

N.  B. — Mr  Nicholson  claims  the  whole  of  the  land  included 
within  the  black  lines,  on  his  first  four  warrants  above  mentioned, 
and  also  that  space  between  the  same  and  the  Rocky  Ridge,  in 
part  of  his  other  two  warrants.  M.  H. 

15lh  January  1795." 

Draft  of  survey  made  by  Thomas  Poe,  deputy  surveyor,  of  400 
acres  and  al.  made  21st  of  November  1808,  for  Samuel  Hughes, 
on  warrant  to  Maurice  Kennedy. 

Do.  of  same,  made  by  same,  of  401  acres,  made  17th  of  Novem- 
ber 1808,  for  Samuel  Hughes,  on  warrant  to  Pascal  Hollingsworth. 

Receipt  of  Thomas  Poe,  deputy  surveyor,  for  surveying  fees 
paid  by  Samuel  Hughes,  dated  January  21st  1811,  November  13th 
1811,  and  May  28th  1813. 

January  8th  1811  ;  return  of  surveys  made  by  Thomas  Poe, 
for  Samuel  Hughes,  to  surveyor  general's  office. 

Lands  assessed  in  South  Mountain,  in  Washington  and  Guilford 
townships,  from  year  to  year. 

Plaintiff  also  exhibits  claim  under  warrant  to  John  Finley,  dated 
September  6th  1792,  and  survey  on  same  by  Mr  Henderson  and 
T.  Poe,  382  acres  and  allowance,  for  Samuel  Hughes. 

Also,  warrant  to  Robert  Henry  Duncan,  for  400  acres,  dated  6th 
of  September  1792,  and  survey  on  same,  by  same,  for  Samuel 
Hughes. 

Defendants  claim  under  six  warrants,  to  Samuel  Nicholson, 
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dated  3d  of  January  1793,  in  names  of  Matthew  Duncan,  Eliza- 
beth Duncan,  Sarah  Nicholson,  John  Cooper,  William  Duncan, 
and  William  Moulder. 

The  warrant  to  Matthew  'Duncan  calls  for  400  acres  of  land 
on  the  head  waters  of  the  Conococheague,  in  the  South  Mountain. 
The  warrant  to  Elizabeth  Duncan  calls  for  400  acres  of  land, 
adjoining  land  this  day  granted  to  Matthew  Duncan,  in  the  South 
Mountain.  The  warrant  to  Sarah  Nicholson  calls  for  400  acres 
of  land,  adjoining 'land  this  day  granted  to  Elizabeth  Duncan. 
The  warrant  to  John  Cooper  calls  for  400  acres  of  land,  adjoining 
land  this  day  granted  to  Sarah  Nicholson,  in  the  South  Mountain. 
The  warrant  to  William  Duncan  calls  for  400  acres  of  land, 
adjoining  land  this  day  granted  to  John  Cooper,  in  the  South 
Mountain.  The  warrant  to  William  Moulder  calls  for  400  acres 
of  land,  adjoining  land  this  day  granted  to  William  Duncan,  in 
the  South  Mountain. 

Survey  and  return  thereon  made  by  M.  Henderson,  deputy  sur- 
veyor, 15th  of  January  1795. 

This  was  the  same  return  of  survey  as  that  stated  in  the  plain- 
tiff's claim  of  title.  The  title  under  these  warrants  became  duly 
vested  in  the  defendants. 

The  question  presented  was,  whether  the  return  of  survey  made 
by  Mathew  Henderson,  in  1795,  was  sufficient,  and  vested  a  good 
title  in  the  warrantee  ?  or,  whether  the  title  of  the  defendants  was 
not  abandoned  ?  The  court  was  of  opinion  that  the  general  survey 
and  return  of  the  whole  quantity  of  land  was  not  a  valid  return : 
and  that  the  surveys  and  returns  of  each  separate  tract,  in  1811, 
gave  a  good  title  to  the  plaintiff,  for  whom  judgment  was  rendered 
upon  the  special  verdict. 

Stevens,  for  plaintiff  in  error.  When  the  purchase  money  is 
paid  to  the  commonwealth,  there  arises  no  presumption  of  aban- 
donment ;  and  as  the  survey  of  the  defendants  was  first  made  and 
returned,  the  only  question  is,  whether  that  was  a  good  return. 
There  was  no  necessity  for  running  the  division  lines.  14  Serg.  4* 
Rawle  364.  But  if  it  be  an  irregularity,  who  has  a  right  to  com- 
plain ?  One  who  takes  subsequent  warrants  and  knowingly  locates 
them  upon  land  which  had  been  previously  appropriated  ?  This 
is  said  in  8  Serg.  fy  Rawle  181,  to  be  against  conscience,  and  not  to 
be  looked  upon  with  favour :  and  in  3  Binn.  26,  it  is  said  that  such 
knowledge  estops  the  party  from  taking  any  advantage  of  such  an 
irregularity.  But  although  as  to  the  commonwealth,  it  might  be 
objectionable,  yet  if  no  objection  be  made,  and  the  return  be 
accepted,  it  does  not  lie  in  the  mouth  of  a  stranger  to  gainsay  it. 
1  Binn.  146 ;  1  Wash.  C.  C.  484  ;  13  Serg.  $  Rawle  382. 

Chambers,  for  defendant  in  error.  The  title  of  the  plaintiff 
was  founded  upon  his  warrants  of  1792,  duly  and  regularly  exe- 
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cuted  in  1808,  and  returned  in  1811,  and  so  remained  without 
caveat  or  objection  for  thirty  years.  This  is  a  perfect  title,  unless 
there  is  an  intervening  one  duly  prosecuted.  The  defendants' 
warrants  were  of  a  subsequent  date  and  have  never  been  regularly 
executed  or  duly  prosecuted  by  having  surveys  returned  upon 
them,  to  this  day.  Each  warrant  originates  a  title  to  a  distinct 
and  separate  tract  of  land,  for  which  a  patent  is  to  issue  ;  and  this 
designation  must  be  made  within  a  reasonable  time.  Act  of  8th  April 
1795 ;  Purd.  Dig.  523  ;  1  Binn.  146 ;  1  Watts  $  Serg.  166.  A  gene- 
ral connected  draft  is  not  recognised  as  the  evidence  of  title,  but 
as  mere  illustration. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  trespass  for  entering  the 
lands  of  the  plaintiff  below,  and  cutting  and  carrying  away  the 
timber  growing  thereon.  The  plaintiffs  in  error  were  the  defend- 
ants below.  The  parties,  by  agreement,  stated  a  case  in  the 
nature  of  a  special  verdict,  upon  which  the  court  rendered  a  judg- 
ment in  favour  of  the  plaintiff  against  the  plaintiffs  in  error.  The 
plaintiffs  in  error,  by  the  case  stated,  admit  the  entry  upon  the 
lands  and  the  cutting,  &c.  of  the  timber,  but  claim  to  be  the  own- 
ers thereof  in  fee.  They  derive  their  title  from  six  warrants,  dated 
the  3d  of  January  1793,  each  calling  for  400  acres,  though  not 
particularly  for  the  land  in  dispute,  taken  out  and  originally  owned 
by  Samuel  Nicholson;  upon  which  the  deputy  surveyor  of  the  dis- 
trict, in  1794,  surveyed  1626  acres  152  perches,  by  running  and 
marking  on  the  ground  the  exterior  lines  only,  and  returning,  in 
1795,  into  the  surveyor-general's  office,  a  general  diagram  thereof, 
without  making  any  division  lines,  or  designating,  in  any  way 
whatever,  what  particular  part  of  the  whole  body  of  the  land  was 
intended  to  be  applied  to  each  of  the  respective  warrants.  The 
defendant  in  error,  who  was  the  plaintiff  below,  derives  his  claim 
to  the  land  from  two  warrants,  bearing  date  the  6th  of  Septem- 
ber 1792,  each  calling  for  400  acres,  but  not  for  the  land  in  con- 
test, upon  which  surveys  were  made  in  1808  and  returned  into 
the  surveyor-general's  office  in  1811.  The  purchase  money,  in 
full,  was  paid  to  the  state,  for  the  lands  mentioned  in  the  warrants 
of  both  the  parties,  but  no  patents  appear  to  have  been  issued 
upon  any  of  them.  Now,  as  the  warrants,  under  which  the  par- 
ties respectively  claim,  do  not  appear  to  be  descriptive  of  the  land 
in  controversy,  the  question  of  title,  which  remains  to  be  decided, 
depends  entirely  upon  the  priority  of  survey,  made  and  returned 
into  the  surveyor-general's  office.  If  the  survey  made  and  returned 
by  the  deputy-surveyor  upon  the  warrants  under  which  the  plain- 
tiffs in  error  claim  the  land,  be  a  good  and  sufficient  appropriation 
of  the  land  contained  in  it,  it  follows  clearly  that  they  are  entitled 
to  hold  the  same;  and  that  the  judgment  of  the  court  below  ought 
to  have  been  rendered  in  their  favour.  It  seems  to  have  been  long 
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since  well  settled,  that  surveys  of  large  bodies  of  lands  are  good 
where  the  exterior  lines  only  are  run  and  marked  on  the  ground, 
either  for  a  company  or  an  individual,  without  running  the  divi- 
sion lines  on  the  ground.  Woods  v.  Ingersoll,  (1  Binn.  150) ;  Mock 
v.  Astley,  (13  Serg.  6f  Rawle  385).  See  also  Morris  v.  Travis, 
(7  Serg.  #  Rawle  222).  And  in  Ross  v.  M'Junkin,  (14  Serg.  $ 
Rawle  364),  where  two  warrants,  belonging  severally  to  two  per- 
sons, were  surveyed  together,  without  running  or  making  a  divi- 
sion line  in  any  way  between  them,  and  a  general  diagram  of  the 
survey  returned  by  the  deputy-surveyor  into  the  surveyor-gene- 
ral's office,  the  survey  was  held  to  be  good  and  a  sufficient  appro- 
priation of  the  land,  so  that  those  who  entered  upon  it  afterwards, 
adversely  to  the  warrantees,  were  adjudged  to  be  trespassers. 
Now  if  such  a  survey  be  good,  when  made  under  two  warrants, 
owned  by  two  persons  severally,  it  is  perfectly  clear  that  it  would 
be  equally  good  if  made  under  six  or  any  greater  number  of  war- 
rants, owned  severally  by  as  many  different  individuals.  And  it 
is  also  perfectly  clear,  that  it  must  be  still  less  liable  to  objection, 
if  possible,  where  all  the  warrants  are  owned  by  one  and  the  same 
person  at  the  time  of  making  the  survey,  as  was  the  case  here. 
Because,  as  the  whole  of  the  land  so  surveyed  belongs  to  the 
same  person,  a  division  of  it  is  altogether  unnecessary  for  the  pur- 
pose of  determining  the  ownership  to  any  particular  part  of  it. 
The  only  possible  object  for  which  a  division  can  be  required, 
would  seem  to  be  that  of  issuing  patents  for  it,  where  an  appor- 
tionment of  it  to  the  several  warrants,  mentioned  in  the  return  of 
the  survey,  may  be  proper,  so  that  a  patent  may  issue  on  each 
warrant  and  the  State  receive  the  full  amount  of  fees,  that  is,  $10 
upon  each  patent.  But  a  division  and  appropriation  for  this  pur- 
pose can  be  made  by  protraction  in  the  surveyor-general's  office, 
as  well  as  by  going  on  the  ground ;  for  it  can  be  a  matter  of  no 
concern  to  any  one  how  the  division  shall  be  made.  The  running 
and  marking  on  the  ground  the  exterior  lines  of  the  survey  of  the 
whole  body  of  the  land,  is  quite  as  good  notice  to  the  world  of  its 
having  been  appropriated,  as  if  it  had  been  divided  and  distributed 
among  the  several  warrants,  by  running  and  marking  the  lines  on 
the  ground,  around  the  portions  respectively  intended  to  be  appro- 
priated to  each  warrant. 

Judgment  reversed,  and  judgment  for  the  defendants  below. 


in.  —  2p 
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Fursht  against  Overdeer. 

A  judgment  may  be  revived  against  terre-tenants  at  any  time  within  the  period 
of  five  years,  notwithstanding  there  may  have  been  an  intermediate  revival  by 
scire  facias  without  notice  to  the  terre-tenant. 

If  the  parties  to  an  action  enter  into  an  agreement  that  the  cause  shall  be  tried 
upon  a  certain  plea,  it  is  not  in  the  power  of  the  court  afterwards  to  admit  any 
other  plea  without  the  consent  of  both  parties. 

ERROR  to  the  Common  Pleas  of  York  county. 

Eli  Overdeer  against  John  Fursht,  with  notice  to  Conrad  Fursht, 
terre-tenant.  Scire  facias  post  annum  et  diem. 

On  the  18th  of  February  1834,  a  judgment  was  entered  in  the 
Common  Pleas  of  York  county  in  favour  of  the  plaintiff,  against 
John  Fursht,  for  81500,  conditioned  for  the  payment  of  $736.14. 
John  Fursht  was  at  the  time  owner  of  certain  real  estate  which 
became  bound  by  the  judgment,  and  which  on  the  1st  of  April 
1837,  he  conveyed  to  Conrad  Fursht.  On  the  21st  of  October 
1837,  the  plaintiff  issued  a  scire  facias,  returnable  to  November 
term,  to  revive  the  judgment,  without  notice  to  Conrad  Fursht 
as  terre-tenant,  and  obtained  judgment.  The  present  scire  fa- 
cias was  duly  served,  and  the  defendant  and  terre-tenant  ap- 
peared to  make  defence.  Afterwards,  Robert  N.  Lewis,  who 
claimed  the  land  in  question  under  a  deed  from  Conrad  Fursht, 
dated  the  20th  of  January  1839,  a  day  or  two  before  the  scire 
facias  issued,  came  into  court  and  asked  leave  to  defend,  which 
was  granted  him.  Lewis  pleaded  three  special  pleas,  which  the 
plaintiff  moved  the  court  to  strike  off,  when  the  parties  entered 
into  this  agreement : — 

"  It  is  agreed  that  this  case  shall  be  put  at  issue  on  the  pleas 
alone  of  payment,  and  payment  with  leave  to  give  the  special 
matter  in  evidence,  and  the  defendant  and  terre-tenant  may  give 
in  evidence  under  those  pleas  any  matters  of  defence  legal  or 
equitable,  giving  the  plaintiff  notice  according  to  the  rule  of 
court." 

After  this  agreement  was  entered  into,  the  defendant  asked  the 
court  to  permit  to  plead  "  nul  tiel  record,"  which  was  refused. 

The  defence  urged  by  the  terre-tenant  was,  that  the  plaintiff 
lost  his  lien  on  the  lands  of  the  defendant  by  reviving  his  judg- 
ment against  him  alone,  without  notice  to  the  purchaser. 

DURKEE,  President,  instructed  the  jury  that  this  defence  was 
not  available,  and  that  their  verdict  should  be  for  the  plain- 
tiff. 
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Hambly,  for  plaintiff  in  error,  cited  7  Watts  84 ;  3  Penn.  Rep. 
'229 :  1  Penn.  Rep.  72. 

Ramsey  and  Mayer,  contra,  cited  2  Rawle  229 ;  1  Penn.  Rep. 
71 ;  7  Watts  12;  6  Watts  445;  &  Rawle  273. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Under  the  statutory  enactments,  and  established 
practice  of  this  State,  the  judgment  on  a  scire  facias  issued  to 
revive  the  lien  of  a  former  judgment,  is  for  some  purposes 
in  the  nature  of  a  new  judgment.  The  plaintiff  recovers  a 
judgment  on  the  scire  facias  for  principal  and  interest  due; 
which  judgment  binds  lands  not  bound  by  the  first  judgment, 
such  as  those  purchased  by  the  defendant  in  the  interim.  Berry- 
hill  v.  Wells,  (5  Binn.  56) ;  Clippinger  v.  Miller,  (1  P.  R.  64). 
But  it  is  not  considered  as  operating  to  merge  and  extinguish  the 
original  judgment  to  all  intents  and  purposes,  so  as  to  take  away 
the  rights  of  the  plaintiff.  The  original  judgment  still  has  its 
operation  and  efficacy.  The  lands  bound  by  the  original  judg- 
ment continue  so  bound,  notwithstanding  a  further  lien  may  be 
acquired  by  the  new  judgment.  So,  in  the  case  before  us,  the 
judgment  entered  on  the  first  scire  facias,  though  obtained  against 
the  defendant  only,  without  notice  to  Conrad  Fursht,  the  alleged 
feoffee,  did  not  so  far  extinguish  the  original  lien  for  five  years,  as 
to  take  away  the  right  #f  the  plaintiff  to  revive  it  against  Conrad 
Fursht  or  his  alienee,  by  a  new  scire  facias  issued  within  five 
years  from  the  time  when  the  original  judgment  was  entered.  He 
had  five  years  allowed  by  the  Acts  of  4th  of  April  1798,  and  of 
26th  of  March  1827,  from  the  date  of  the  original  judgment,  to 
warn  the  alienee ;  and  it  would  be  going  a  great  way  to  take  this 
from  him  by  the  application  of  the  doctrine  of  merger,  which  in 
fact  has  no  application  to  the  subject,  because  one  judgment  being 
only  of  equal  degree  to  a  prior  judgment,  does  not,  in  a  legal  sense, 
extinguish  it.  Here  the  original  judgment  was  entered  on  the 
18th  of  February  1834,  and  this  scire  facias  was  issued  on  the 
20th  of  January  1839,  which  was  within  time.  The  opinion  of 
the  court  below  was  therefore  correct. 

There  is  no  ground  for  the  complaint  that  the  court  did  not  dis- 
pose of  the  plea  of  nul  tiel  record,  since  it  appears  that  the  parties 
afterwards  agreed  that  the  cause  should  be  put  at  issue  on  the 
pleas  alone  of  payment,  and  payment  with  leave  to  give  the  spe- 
cial matters  in  evidence ;  and  that  under  them,  the  defendant  might 
give  in  evidence  any  matters  of  defence  legal  or  equitable,  giving 
the  plaintiff  notice  according  to  the  rule  of  court.  This  agree- 
ment certainly  dispensed  with  the  plea  of  nul  tiel  record,  and  put 
the  cause  on  the  trial  of  its  merits. 

Nor  do  we  think  the  court,  after  this  agreement,  ought  to  have 
allowed  the  plea  of  nul  tiel  record  to  be  added.  They  could  not, 


472  SUPREME  COURT  [Harrisburg 

[Fursht  v.  Overdeer.] 

without  the  consent  of  both  parties,  set  aside  the  agreement,  under 
which  they  had  come  to  the  trial  of  the  cause. 

It  is,  therefore,  too  late  now  to  object  that  there  was  no  such 
judgment  as  that  recited  by  the  scire  facias,  because  the  judg- 
ment by  default  was  in  the  eye  of  the  law,  for  the  penal  sum  in 
the  bond,  viz:  $1500,  and  the  scire  facias  recites  a  judgment  for 
8500.  This  is,  at  best,  a  mere  clerical  error,  which  the  court 
would  have  had  no  difficulty  in  permitting  the  plaintiff  to  amend. 

Judgment  affirmed. 


Good  against  Good. 

A  want  of  consideration  furnishes  a  defence  to  each  and  all  the  bonds  given  for 
the  purchase  money  of  land,  as  they  are  successively  sued,  until  the  defendant  be 
compensated  by  way  of  defalcation,  to  the  full  amount  of  the  failure  of  considera- 
tion :  and  the  defence  being  thus  exhausted,  the  remaining  bonds  are  recoverable. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

John  Good  against  Jacob  Good.  This  case  is  reported  in  9  Watts 
567.  The  error  now  assigned  was  to  the  principles  of  defalcation 
adopted  by  the  court  in  their  charge  to  the  jury. 

HAYS,  President. — The  plaintiff,  John  Good,  claims  the  amount 
due  to  him  upon  four  bonds :  the  first  payable  on  the  1st  of  April 
1834;  the  second  on  the  1st  of  April  1835;  the  third  on  the  1st 
of  April  1836;  the  fourth  on  the  1st  of  April  1837,  each  for  the 
sum  of  $500.  The  defence  against  the  plaintiff's  demand  is,  that 
the  consideration  of  these  bonds  has  failed.  They  were  given  by 
the  defendant  for  the  purchase  money  of  a  plantation,  sold  to  him 
by  his  father  for  $7380.88.  There  was  a  judgment  bond  for 
$3000,  and  six  single  bonds  for  $500  each,  with  a  single  bill  of 
$175  given  at  the  same  time  to  secure  the  payment  of  this  pur- 
chase money.  The  bonds  in  this  suit  are  four  of  the  single  bonds 
just  mentioned.  The  plantation,  which  was  the  consideration  of 
these  bonds,  was  part  of  the  real  estate  of  John  Good's  father, 
which,  as  his  intestate  estate,  was  accepted  by  John  Good,  the 
eldest  son,  he  entering  into  a  recognizance  to  his  mother,  the  widow, 
to  pay  her  the  interest  of  one-third  of  the  valuation  during  her 
lifetime,  which  was  charged  by  law  upon  the  premises.  In  John 
Good's  deed  to  the  defendant,  he  recites  that  the  widow  had 
released  her  thirds  or  dower,  and  he  accordingly  conveyed  to 
Jacob  Good  the  absolute  unencumbered  fee  simple  in  the  land : 
but  the  dower  or  thirds  were  not  released.  And  in  an  action 
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since  brought,  the  widow's  assignee  recovered  more  than  $6000 
for  the  arrears  of  her  interest ;  and  this  land  being  charged  with 
the  same,  60  acres  were  sold  to  pay  them.  Besides  this,  Jacob 
Good  paid  to  Peter  Good  and  Barbara  Bott,  certain  sums,  for 
which  his  land  was  bound  by  John  Good's  recognizance.  The 
defendant,  therefore,  contends,  that  as  to  so  much  of  this  60  acres, 
or  of  the  value  of  them,  as  has  been  taken  to  pay  those  arrears, 
the  consideration  of  the  bonds  now  sued,  has  failed.  The  amount 
taken  for  that  purpose  was  $2585.70.  It  is  made  out  thus: 
with  the  60  acres,  were  sold  at  the  same  time,  and  for  the  same 
purpose,  105  acres,  belonging  to  Christian  Good.  The  two  tracts 
contributed  their  due  proportions  to  discharge  the  arrears,  and 
the  sum  actually  paid  out  of  the  proceeds  of  the  60  acres,  was 
$2585.70. 

On  the  other  hand,  the  plaintiff  contends  that  he  is  entitled  to 
his  full  demand ;  and  that  your  verdict  should  be  in  his  favour 
for  $2745;  that  the  defendant  was  fully  compensated  for  the 
failure  of  consideration  in  the  action  on  the  bond  of  $3000,  tried 
on  the  5th  of  September  1839 ;  that  the  jury,  by  their  gene- 
eral  verdict  in  that  case,  passed  upon  this  defence,  and  that  the 
defendant  is  precluded  here  and  for  ever  from  urging  it  again.  So 
his  counsel  understands  the  opinion  of  the  Supreme  Court,  in  re- 
ference to  this  matter.  But  the  Supreme  Court  discriminate  be- 
tween a  set-off  and  failure  of  consideration.  The  former  is  a  legal, 
and  the  latter  an  equitable  defence.  All  cross  demands,  properly 
so  considered,  were  definitively  and  conclusively  determined  in  the 
action  upon  the  bond  for  $3000.  But  not  so  with  respect  to  the 
failure  of  consideration ;  the  defendant  is  entitled  to  an  allowance 
(they  expressly  say)  in  this  action,  for  any  part  of  it  which  has 
not  been  allowed  him  before. 

There  is  no  difficulty  or  dispute  as  to  the  fact  of  a  failure  of 
consideration.  It  is  shown  and  admitted  that  Jacob  Good  paid, 
besides  the  sums  to  Peter  Good  and  Barbara  Bott,  $2585.70,  out 
of  the  proceeds  of  the  60  acres  sold  by  the  sheriff  in  the  suit  by 
Barbara  Good's  assignee  for  the  arrears  of  dower.  This  failure 
of  consideration,  which  amounted  at  the  time  of  the  trial  on  the 
$3000  bond  to  $3096.82,  the  Supreme  Court  consider  as  attached 
to  the  entire  contract  of  sale,  and  as  consequently  affecting  every 
security  which  John  Good  took  for  the  purchase  money.  He  took 
eight,  namely,  the  $3000  judgment  bond,  the  six  obligations  or 
common  bonds  for  $500  each,  and  the  single  bill  for  $175.  The 
amount  of  the  purchase  money  was  $7380.88.  If  one  bond  had 
been  given  for  this  amount,  and  had  been  sued  as  the  $3000  bond 
was,  and  tried  when  the  trial  of  that  suit  took  place,  the  defend- 
ant would  have  had  a  good  equitable  defence  to  the  amount  of 
$3096.82,  on  the  ground  that  the  plaintiff's  cause  of  action  was 
tainted  and  affected  to  that  extent.  This  defect,  according  to  the 
judgment  of  the  Supreme  Court,  is  diffused  over  all  the  securities 
in.  —  60  2  p  * 
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taken,  or  in  the  language  of  the  Chief  Justice,  it  is  "  inherent  in 
all  the  securities  founded  on  the  same  consideration,  and  therefore 
applicable  to  successive  actions  on  any  of  them,  till  the  defendant 
is  compensated  by  defalcation  to  the  extent  of  the  loss."  Con- 
sistently with  this  doctrine,  the  true  mode  of  ascertaining  the 
defalcation  in  the  several  actions  brought  upon  the  respective 
bonds  and  single  bill,  is  to  ascertain  the  proportion  of  the  amount 
of  failure  of  consideration  belonging  to  each,  because  this  is  a 
defect  in  the  cause  of  action,  inherent  in  all  the  securities  founded 
upon  the  original  contract,  all  the  bonds  given  for  the  purchase 
money.  The  consideration  of  each  bond  being  so  much  of  the 
purchase  money  as  it  calls  for,  the  failure  thereof  is  just  in  the 
proportion  which  the  sum  contained  in  it  bears  to  the  whole 
amount  of  the  purchase  money.  Applying  this  rule  to  the  matter 
of  defence  presented  in  the  trial  on  the  5th  of  September  1839, 
the  failure  of  consideration,  we  shall  easily  discover  what  was  the 
utmost  extent  of  the  defendant's  claim  on  this  score,  beyond  which 
he  could  not,  upon  this  ground,  contest  the  cause  of  action  against 
him.  The  proportion  may  be  thus  stated :  As  the  sum  of  $7380.88 
(the  purchase  money)  is  to  $3096.82,  the  amount  of  failure  of  con- 
sideration on  the  $3000  bond,  so  is  the  sum  of  $3000  (the  amount 
thereof)  to  $1258.72,  the  amount  of  the  failure  of  consideration 
inherent  in  that  security.  It  was  impossible  that  there  could  be 
a  failure  of  the  consideration  of  that  bond  beyond  such  a  propor- 
tion. It  was  impossible  that  the  defence  of  a  failure  of  consider- 
ation against  the  bond,  could  be  legally  allowed  for  one  dollar 
beyond  that  amount. 

Now  to  the  extent  to  which  it  was  allowed,  he  is  precluded  from 
claiming  it  again.  The  defendant  did  submit  to  the  jury  the  fail- 
ure of  consideration  as  to  the  entire  contract.  He  showed  all  that 
he  had  lost.  But  doing  this,  he  could  only  claim  as  a  defence  an 
allowance  for  the  failure  of  consideration  inherent  in  the  bond  of 
$3000,  which  was  the  cause  of  action  in  that  case.  The  jury 
found  a  general  verdict  for  the  defendant,  thereby,  as  I  conceive, 
according  to  the  decision  made  by  the  Supreme  Court,  affirming 
all  the  issues  as  maintained  by  him.  But  the  issue  on  the  plea  of 
payment,  &c.,  as  maintained  by  the  defendant,  on  the  failure  of 
consideration,  could  not,  by  legal  possibility,  embrace  more  than 
the  actual  amount  of  the  failure  of  the  consideration  as  inherent  in 
that  security,  that  is  to  say,  as  already  explained,  the  sum  of 
$1258.72.  To  that  amount,  the  verdict  in  the  action  referred  to, 
must  be  deemed  conclusive  upon  the  defendant.  Deducting  this 
sum  from  $3096.82,  the  whole  amount  of  the  failure  of  considera- 
tion as  affecting  the  entire  contract,  the  remainder  was  $1838.10. 
From  this  is  to  be  further  deducted  the  sum  of  $310.16,  allowed 
on  the  trial  in  September  1840,  of  the  two  bonds  and  single  bill, 
which  would  leave  a  balance  of  $1527.94,  of  the  failure  of  con- 
sideration, inherent  in  all  the  securities ;  and  that  sum  not  having 
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been  allowed  heretofore  is  a  defence  in  the  present  action,  which 
entitles  the  defendant,  Jacob  Good,  according  to  my  reading  of 
the  opinion  of  the  Supreme  Court,  to  a  deduction  from  the  plain- 
tiff's demand  of  the  same  amount.  The  demand  is  $2745,  the 
balance  81527.94;  and  the  remainder,  $1217.06,  is  the  sum  now 
due  to  the  plaintiff,  and  for  which  your  verdict  should  be  ren- 
dered. 

Parke,  for  plaintiff  in  error,  referred  to  the  former  report  of  this 
case  (9  Watts  567),  and  argued  that  it  had  been  misinterpreted  by 
the  court  below. 

Reigart,  for  defendant  in  error. 

PER  CURIAM. — The  decision  when  this  cause  was  here  before, 
has  been  singularly  misapprehended.  The  effort  of  the  Judge 
who  delivered  the  opinion  of  the  court,  was  merely  to  distinguish 
between  the  remedy  for  want  of  consideration,  and  the  remedy 
for  cross  demand — not  to  establish  a  principle  of  apportionment  in 
a  case  involving  the  latter,  between  distinct  securities  for  different 
parts  of  the  original  debt.  The  case  did  not  call  for  it.  It  was 
indeed  said  that  want  of  consideration  furnishes  a  defence  which 
is  inherent  in  all  the  securities  till  full  compensation  for  it  be 
attained  by  defalcation ;  and  so  indeed  it  is,  so  far  as  to  dispense 
with  a  certificate  of  balance  where  the  amount  to  be  defalcated 
exceeds  the  sum  sued  for.  But  it  never  was  intended  to  be  said 
that  the  security  last  put  in  suit  should  bear  only  a  rateable  pro- 
portion of  the  general  abatement,  though  the  failure  of  consider- 
ation was  perhaps  unknown  when  the  preceding  parts  of  the  debt 
were  recovered.  Such  a  principle  would  involve  either  a  failure 
of  justice  or  a  recourse  to  the  very  procedure  which,  it  was 
attempted  to  be  shown,  the  statute  did  not  authorize — the  finding 
of  a  balance  for  what  is  not  a  cross  demand.  The  principle  of 
pro  rata  distribution  of  defalcation  for  failure  of  consideration 
among  all  the  securities,  is  one  which  this  court  did  not  mean  to 
establish,  and  which  the  Judge  ought  not  to  have  adopted. 

Judgment  reversed,  and  venire  de  novo  awarded. 


AUG  1 2  1 
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Stewart's  Appeal. 

The  acceptance  of  the  bond  of  an  executor  by  a  legatee  for  the  amount  of  his 
legacy,  is  an  extinguishment  of  it. 

A  husband,  who  takes  the  bond  of  an  executor  for  the  legacy  of  his  wife,  and 
obtains  a  judgment  upon  it,  thereby  reduces  it  into  possession,  so  that  upon  his 
death  it  will  go  to  his  personal  representatives. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Cumber- 
land county. 

Rule  on  James  M'llhenny,  administrator  de  bonis  non  with  the 
will  annexed  of  Robert  Shannon,  deceased,  to  show  cause  why  he 
should  not  pay  to  James  Stewart,  administrator  of  Jane  Stewart, 
deceased,  a  legacy  bequeathed  to  her  under  the  will  of  the  afore- 
said testator.  The  following  statement  of  facts  was  agreed  upon  by 
the  parties,  upon  which  the  court  was  to  decree  the  payment  of 
the  legacy  to  said  Stewart,  or  discharge  the  rule,  should  they  be 
of  opinion  Stewart  could  not  recover  the  same. 

Robert  Shannon,  by  his  will,  dated  21st  of  November  1795,  and 
proved  the  19th  of  February  1796,  among  other  legacies,  gave 
and  bequeathed  to  Jane  M'Elwain  (afterwards  intermarried  with 
James  Stewart,  and  now  deceased,)  £20,  and  directed  all  his  pro- 
perty, real  and  personal,  to  be  sold  by  his  executors,  and  the  above 
legacies  and  others  mentioned  in  the  will  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  after  the  death  of  Jane  Shannon,  widow  of  the 
testator.  The  widow  of  the  testator  died  in  December  1807. 
John  and  Joseph  Shannon,  the  executors  named  in  the  will,  died 
without  making  sale  of  the  real  estate  of  the  testator,  and  letters 
of  administration  de  bonis,  &c.,  issued  to  James  M'llhenny,  the 
13th  of  September  1826,  who  sold  said  real  estate  the  3d  of  Octo- 
ber 1827,  for  $1320,  one-half  of  which  was  payable  1st  of  April 
1828,  and  the  residue  in  four  equal  annual  payments,  the  last  of 
which  became  due  1st  of  April  1832.  On  the  13th  of  December 
1836,  the  administrator  presented  his  account  to  the  Orphans' 
Court,  in  which  he  asked  credit  for  sundry  payments  to  legatees 
under  the  will  of  Robert  Shannon,  deceased.  Exceptions  were 
filed  to  his  account,  which  was  referred  by  the  court  to  an  auditor, 
to  report  the  facts  to  the  court.  The  auditor  made  report  the 
29th  of  January  1839,  which  was  confirmed  by  the  court.  In 
this  report  the  payment  of  legacies  as  aforesaid  was  allowed,  and 
he  reported  that  "  the  testimony  rebutted  all  idea  of  payment  by 
legal  presumption  from  lapse  of  time."  John  Shannon,  one  of 
the  aforesaid  executors,  gave  his  note  to  James  Stewart,  the  hus- 
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band  of  the  aforesaid  legatee,  of  which  the  following  is  a  true 
copy: 

"  One  day  after  date  I  promise  to  pay  James  Stewart,  or  order, 
$68.76,  federal  currency,  for  value  received.  Witness  my  hand 
and  seal,  this  14th  of  August  1822. 

"  JOHN  SHANNON,  [SEAL]. 

"  Test,  Andrew  M'Elwain." 

The  consideration  of  this  note  was  the  legacy  due  as  aforesaid. 
Judgment  was  entered  on  the  note  by  a  justice  of  the  peace,  the 
15th  of  May  1823,  and  a  transcript  of  the  judgment  filed  in  the 
prothonotary's  office  of  Cumberland  county,  the  22d  of  February 
1824.  The  said  note,  and  the  judgment  thereon,  has  never  been 
paid.  It  is  admitted  that  the  lapse  of  time,  under  the  circum- 
stances and  facts  of  this  case,  will  not  raise  the  legal  presumption 
of  payment ;  but  the  administrator  contends  that  the  note,  in  con- 
nexion with  the  lapse  of  time  since  the  note  was  taken,  will  prevent 
a  recovery  of  said  legacy.  The  will  of  the  aforesaid  testator,  the 
account  of  the  administrator,  and  the  report  of  the  auditor  to 
whom  the  account  was  referred,  are  all  to  be  considered  a  part  of 
this  case.  Should  the  court  be  of  opinion  that  the  legacy  can  be 
recovered,  then  to  make  a  decree  for  the  payment  of  it  by  the 
administrator  of  Robert  Shannon,  deceased,  with  interest  from 
such  time  as  the  court  consider  said  legacy  will  bear  interest; 
otherwise  the  rule  to  be  discharged,  either  party  to  have  the  privi- 
lege of  appealing  to  the  Supreme  Court  without  oath  or  bail. 

The  court  below  (Hepburn,  President)  discharged  the  rule. 

Graham,  for  appellant,  argued  that  the  acceptance  of  the  bond 
did  not  discharge  the  legacy,  unless  it  was  expressly  taken  in  sat- 
isfaction. 15  Serg.  4*  Rawle  114.  If  not  taken  in  satisfaction,  it 
was  but  an  additional  and  collateral  security.  10  Serg.  4*  Rawle 
307 ;  4  Johns.  404 ;  2  Vern.  190.  The  only  reason  for  a  presump- 
tion that  a  bond  was  taken  in  satisfaction,  which  has  been  assign- 
ed, is,  that  in  such  case  the  spiritual  court  would  not  take  cogni- 
zance of  it.  4  Watts  379. 

Biddle,  contra.  The  law  is  well  settled  that  the  acceptance  of 
a  bond  extinguishes  the  legacy.  8  Mod.  328 ;  Yelv.  39 ;  4  Rawle 
476 ;  2  Dess.  254,  261 ;  1  Rop.  on  Hus.  and  Wife  212. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  has  been  so  frequently  held  that  the  legatee's 
taking  a  bond  from  the  executor  for  his  legacy  is  a  payment  and 
extinguishment  of  it,  that  the  point  seems  settled.  Goodwyn  \. 
Goodwyn,  (Yelv.  39),  is  almost  the  very  case  before  us.  There  a 
man,  by  his  will,  bequeathed  £20  to  his  daughter".  The  executor 
entered  into  a  bond  of  £40  to  the  daughter  for  payment  thereof, 
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according  to  the  will.  The  daughter  married.  Her  husband  sued  the 
executor  in  the  spiritual  court  as  for  a  legacy.  The  executor  pleaded 
payment,  according  to  the  bond,  and  because  the  spiritual  judge 
would  not  allow  this  plea,  the  executor  brought  a  prohibition,  and 
showed  for  surmise  the  matter  aforesaid.  The  court  held  the  sur- 
mise good;  for  the  executor,  by  his  entering  into  bond  to  the 
daughter,  for  payment  of  the  legacy,  had  extinguished  the  legacy, 
and  made  the  £20  bequeathed  a  debt  merely  at  the  common  law, 
and  not  suable  there.  Gardner's  Case,  cited  in  8  Mod.  328,  is  to 
the  same  effect,  and  the  opinion  of  Mr  Justice  Doderidge  to  the 
contrary  is  overruled.  In  Geyer  v.  Smith,  (1  Dall.  347),  it  was 
decided  that  a  creditor's  taking  a  bond  from  the  executor  or  admin- 
istrator discharges  the  old  debt,  even  though  the  bond  be  given  as 
executor  or  administrator,  for  calling  himself  so  is  surplusage,  and 
he  is  chargeable  only  in  his  own  right.  There  is  no  ground  for 
treating  this  single  bill  as  a  collateral  security,  as  has  been  argued. 
The  executor  is  bound  for  the  legacy  if  he  has  assets,  and  may 
become  personally  responsible  by  a  devastavit.  It  is,  therefore, 
giving  a  bond,  in  a  certain  sense,  for  his  own  liability.  Nor  is 
there  any  strength  in  the  argument  which  compares  it  to  the  case 
of  a  promissory  note.  A  mere  note  is  not  payment  unless  received 
as  such ;  and  the  presumption  is  that  it  is  not  received  in  payment, 
until  it  be  shown  the  party  agreed  to  take  it  as  such.  Whereas, 
where  a  party  takes  from  his  debtor  a  sealed  instrument  for  a  sim- 
ple contract  liability,  the  presumption  is  the  reverse ;  and  it  lies 
on  the  party  receiving  it  to  show  that  it  was  not  so  received ; 
and  upon  that  distinction  the  case  of  Wallace  v.  Fairman,  (4  Watts 
379),  went ;  for  there  it  was  expressly  declared  in  the  receipt,  that 
the  bond  was  only  to  be  in  full  when  paid. 

Independent  of  this,  the  husband's  suing  alone  on  the  sealed 
bill,  and  recovering  a  judgment,  is  such  a  complete  reduction  of  it 
into  possession,  that  it  becomes  vested  in  him  or  his  representa- 
tives. 1  Fern.  396;  2  Fez.  677  ;  12  Mod.  346  ;  3  Lev.  103;  Noy  70. 
Such  being  the  case,  had  the  wife  survived  the  husband,  his  repre- 
sentatives could  have  recovered  on  the  judgment.  The  wife  cer- 
tainly could  not  also  have  proceeded  to  recover  it. 

Judgment  affirmed. 


May  1842.]  OF  PENNSYLVANIA.  479 


Thompson  against  Lee. 

The  purchaser  of  a  chattel  for  a  valuable  consideration  will  not  be  prejudiced 
in  his  title  by  the  fraud  of  him  from  whom  he  purchased,  of  which  he  had  no 
notice. 

ERROR  to  the  Common  Pleas  of  Clearfield  county. 

This  was  an  action  of  trespass  by  James  Thompson  against 
William  Lee,  to  recover  the  price  of  a  pair  of  oxen  taken  by  the 
defendant.  The  defendant,  who  was  a  constable,  justified  under 
an  execution  at  the  suit  of  Peter  Renter  against  Seth  Moore. 
The  oxen  had  belonged  to  Seth  Moore,  who  transferred  them  to 
Henry  Hileman,  who  transferred  them  to  the  plaintiff.  The 
transfer  from  Moore  to  Hileman  was  alleged  to  be  fraudulent; 
and  the  question  arose  how  far  that  fraud,  if  proved  to  the  satis- 
faction of  the  jury,  would  affect  a  bond  fide  purchaser  without 
notice  of  it.  The  court  below  thus  instructed  the  jury  upon  that 
point : 

"  The  plaintiff's  point  relative  to  notice  to  Thompson  as  an 
innocent  purchaser,  is  disposed  of  necessarily  by  the  disposition 
that  has  been  made  of  the  above  question ;  but  we  will  say,  that 
if  a  case  of  legal  fraud  had  been  made  out,  and  Thompson  were 
an  innocent  purchaser  for  a  valuable  consideration  paid  without 
any  notice  of  the  legal  fraud,  he  could  hold  the  property  so  pur- 
chased. But  the  defendant  alleges  that  the  sale  of  Moore  to  Hile- 
man was  actually  fraudulent,  and  did  not  devest  Moore's  property 
in  the  oxen ;  that  it  was  a  colorable  delivery  of  the  property  to 
Hileman,  without  actually  parting  with  the  title.  Now,  if  you 
are  satisfied  from  all  the  evidence  in  the  case,  that  there  was  no 
transfer  of  the  title  by  Moore  to  Hileman,  and  that  the  oxen  were 
placed  in  Hileman's  hands  merely  to  cloak  them  from  Moore's 
creditors,  the  transaction  was  fraudulent,  and  Thompson  took  no 
title  by  his  purchase  of  Hileman,  and  the  constable  was  pursuing 
the  command  of  his  writ  when  he  levied  on  them  as  Moore's  pro- 
perty, and  the  plaintiff  cannot  recover.  But  actual  fraud  must  be 
proved,  and  is  not  to  be  presumed.  Under  the  evidence,  it  is  for 
you  to  say,  whether  Moore's  title  was  devested  and  transferred  to 
Hileman.  If  it  was,  the  plaintiff  should  recover  the  value  of  the 
oxen.  If  it  was  not,  your  verdict  should  be  for  the  defendant." 

This  direction  was  the  subject  of  the  error  assigned. 

Smith,  for  plaintiff  in  error,  argued  that  a  bond  fide  purchaser 
for  value,  without  notice  of  the  fraud,  took  a  title  clear  of  it. 
1  Ashmead  129;  8  Johns  515;  8  Watts  492;  2  Mason  C.  C.  252; 
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14  Mass.  245;  2  Pick.  184;  3  Penn.  Rep.  164;  3   Whart.  396; 
17  Serg.  4-  Rawle  101. 

Wallace  and  Blanchard,  contra.  If  the  transfer  to  Hileman 
was  fraudulent  and  void,  he  took  no  title  to  the  property,  and 
therefore  could  give  none  to  the  plaintiff.  6  Watts  53  ;  10  Watts 
397 ;  8  Serg.  $  Rawle  144 ;  3  Penn.  Rep.  83,  129. 

PER  CURIAM. — As  regards  proof  of  legal  fraud  and  its  conse- 
quences in  respect  to  the  rights  of  a  purchaser  without  notice 
of  it,  the  jury  were  clearly  and  accurately  instructed ;  but  in  the 
distinction  attempted  between  legal  and  actual  fraud  in  this  par- 
ticular, the  instruction  was  erroneous.  It  is  an  elementary  prin- 
ciple, that  a  purchaser  for  value,  and  without  notice  of  fraud  by 
him  under  whom  he  claims,  shall  not  be  prejudiced  in  equity ;  it 
is  thus  laid  down  in  Fonb.  Eq.  B.  2,  ch.  6,  §  2,  (note  h) ;  and  if  he 
is  not  to  be  prejudiced  in  equity,  d.  fortiori,  he  cannot  be  at  law 
where  the  legal  title  passes  in  the  first  instance.  Indeed,  since 
the  statute  of  Eliz.  has  been  so  construed  as  to  make  a  contract 
forbidden  by  it  an  absolute  nullity  in  respect  to  the  interest 
attempted  to  be  defrauded,  if  there  were  a  distinction  at  all,  one 
would  suppose  that  the  purchaser  would  be  prejudiced  rather  by 
the  legal  than  the  actual  fraud  of  his  vendor.  But  no  distinction 
has  been  made  in  practice ;  and  a  bonaf.de  purchaser  is  protected 
from  the  consequences  of  every  fraud  whatever.  Indeed  the  sta- 
tutes of  Elizabeth  have  been  thought  to  be  only  declaratory  of 
principles  which  the  common  law  would  have  established  without 
their  assistance.  The  misdirection  in  this  particular,  ruled  the 
cause  against  the  purchaser,  and  it  is  necessary  to  send  it  to  an- 
other jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Wykoff  against  Wykoff* 

If  a  vendor  of  land  or  real  estate,  after  having  put  the  vendee  in  possession 
agreeably  to  the  terms  of  sale,  and  received  part  of  the  purchase  money,  take 
possession  of  it  again  and  use  it,  without  the  consent  of  the  vendee  or  his  heirs, 
he  or  his  assignee  to  whom  he  has  sold  the  land  a  second  time,  is  chargeable  in  an 
action  of  ejectment  brought  against  either  by  the  first  vendee  or  his  heirs,  with  the 
rents,  issues,  and  profits,  as  long  as  he  holds  and  uses  the  same,  to  be  applied  to 
satisfy  any  balance  that  may  be  due  and  unpaid,  of  the  purchase  money  at  the 
time  of  retaking  the  possession,  so  far  as  the  profits  may  be  requisite  for  that  pur- 
pose, when  sufficient  to  answer  it. 

If  the  regaining  the  possession  by  the  vendor  in  such  case,  be  effected  by  means 
of  collusion  with  the  tenant  of  the  first  vendee  or  his  heirs,  it  is  not  necessary  that 
a  tender  of  the  residue  of  the  purchase  money  should  be  made  by  the  latter  before 
instituting  an  action  of  ejectment  to  recover  the  possession. 

The  defendant  in  the  ejectment  in  either  case,  will  not  be  permitted  to  give 
evidence  of  the  value  of  the  improvements  made  by  him  on  the  land,  which  were 
not  necessary  for  the  profitable  enjoyment  of  it. 

ERROR  to  the  District  Court  of  Crawford  county. 

This  was  an  ejectment,  brought  by  the  defendants  in  error, 
William  E.  WykofF,  Sarah  Wykoff,  John  B.  Wykoff,  Eliza  Ann 
Wykoff,  Susan  Wykoff,  and  Rebecca  Wykoff,  children  and  heirs 
of  Elias  Wykoff,  deceased,  against  the  plaintiff  in  error,  William 
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Wykoff,  to  recover  the  possession  of  100  acres  of  land.  Both  par- 
ties derived  their  respective  claims  to  the  land  from  William  Wy- 
koff, senior,  the  grandfather  of  the  plaintiffs,  and  the  father  of  the 
defendant. 

The  plaintiffs  claimed  under  a  parol  sale  made  by  their  grand- 
father to  their  father,  under  which  the  latter  went  into  posses- 
sion of  the  laud  in  1821,  then  in  a  wild  and  unimproved  state, 
made  large  and  valuable  improvements,  consisting  of  a  dwelling 
house,  barn,  and  the  clearing,  fencing  and  cultivating  of  about  30 
acres  of  the  land,  beside  having  paid,  at  least  part,  if  not  the  whole 
of  the  purchase  money.  Whether  the  whole  of  the  purchase 
money  was  paid  or  not,  supposing  the  sale  to  have  been  made,  was 
a  disputed  point.  The  father  of  the  plaintiffs  died  in  possession 
of  the  land  in  1826,  when  the  widow,  the  mother  of  the  plain- 
tiffs, who  were  all  minors  at  the  time,  took  possession  of  the  land, 
and  occupied  it,  by  residing  on  it  with  her  children,  and  having  it 
cultivated  and  tilled  by  means  of  croppers,  until  September  1830, 
when  she  gave  it  up  to  a  tenant,  whom  she  left  in  possession. 
But  in  February  following  (1831),  the  tenant,  at  the  instance  of 
the  grandfather,  as  it  was  alleged  by  the  plaintiffs,  and  as  some  of 
the  evidence  tended  to  prove,  gave  up  the  possession  of  the  land 
to  him. 

The  plaintiffs,  after  having  given  evidence  tending  to  prove 
all  these  matters,  as  also  the  payment  of  the  purchase  money, 
further,  in  order  to  establish  beyond  all  doubt,  that  the  grandfa- 
ther, who  retained  possession  of  the  land  and  occupied  it  till  Octo- 
ber 1833,  was  fully  paid  the  balance  of  it,  if  any  remained  unpaid, 
at  the  time  he  took  possession  of  the  land,  by  the  receipt  of  the 
rents,  issues  and  profits  thereof,  proposed  to  ask  a  witness,  under 
examination,  what  the  annual  value  of  the  land  was  worth  at 
and  during  the  time  the  grandfather  took  and  held  possession  of 
it.  This  was  objected  to  by  the  defendant ;  but  the  court  over- 
ruled the  objection  and  admitted  the  evidence ;  which  was  ex- 
cepted  to  by  the  defendant,  and  made  the  ground  of  the  first  error 
assigned. 

The  defendant  claimed  to  be  a  bona  fide  purchaser  from  his 
father  for  a  valuable  consideration,  without  any  notice  of  the 
prior  sale  by  parol  of  the  land  to  his  brother  Elias  Wykoff;  and 
gave  in  evidence  a  deed  of  conveyance,  in  fee,  from  his  father, 
dated  the  9th  of  October  1833,  in  consideration  of  $600  therein 
mentioned ;  $500  of  which  he  gave  his  bond  for,  and  received  from 
his  father  a  credit  for  the  remaining  hundred.  The  father  being 
dead  at  the  time  of  the  trial,  had,  however,  previously  to  his  death, 
as  it  appeared,  bequeathed,  by  will,  the  bond  to  the  defendant,  as 
his  portion  of  the  testator's  estate.  The  defendant  then,  among 
other  things,  offered  to  prove  that  he  had  made  valuable  improve- 
ments on  the  land,  by  putting  up  additional  buildings,  and  clear- 
ing and  fencing  more  of  the  land,  and  what  these  things  were  all 
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fairly  worth.  The  plaintiffs  objected,  and  the  court  overruled 
the  evidence  ;  to  which  the  defendant  took  exception,  and  assigned 
it  for  the  second  error. 

The  defendant  also  submitted  three  points  to  the  court  for  its 
direction  thereon  to  the  jury:  but  as  the  answers  of  the  court  to 
the  two  last  only  were  excepted  to,  it  is  unnecessary  to  state  the 
first. 

The  second  was,  that  a  tender  of  the  balance  of  the  purchase 
money  should  have  been  made  before  bringing  suit ;  and  not  hav- 
ing been  done,  the  plaintiffs  could  not  recover.  The  court  replied 
"  that  this  point  was  answered  in  the  general  charge."  In  the 
general  charge,  the  court  instructed  the  jury  on  this  point,  "  If 
you  find  the  existence  of  a  contract  for  the  purchase  of  the  land 
by  the  father  of  the  plaintiffs  from  their  grandfather,  and  that  it 
was  partly  executed,  by  a  delivery  of  the  possession,  in  pursuance 
thereof,  to  their  father ;  that  he  paid  the  purchase  money,  in  whole 
or  in  part,  and  made  valuable  improvements  thereon,  upon  the 
faith  of  his  contract  for  the  purchase;  then  the  yearly  rents  and 
profits,  being  enjoyed  by  the  person  holding  the  legal  title,  may  be 
set  up  as  an  extinguishment  of  the  purchase  money,  as  far  as  they 
will  go.  And  if  the  rents  and  profits,  with  the  payments  made, 
extinguish  the  claim  for  the  purchase,  deducting  $100,  that  the 
vendor  did  not  require  to  be  paid  until  after  his  death,  then  you 
can  find  for  the  plaintiffs ;  but  if  they  do  not  pay  the  purchase 
money,  the  plaintiffs  cannot  recover,  without  first  tendering  a  sum 
sufficient  to  cover  the  balance  of  the  purchase  money:  unless, 
however,  you  believe  that  the  defendant  went  into  possession,  after 
having  procured  it  from  the  tenant  of  the  land,  by  an  arrange- 
ment to  get  him  to  give  up  possession ;  or  if  he  had  full  knowledge 
that  his  father  had  procured  the  possession  from  the  tenant  of  the 
widow  :  because,  to  whomsoever  the  tenant  surrendered  it,  if  there 
was  a  right  in  the  heirs  of  Elias  Wykoff,  that  person  holds  as  a 
trustee  for  that  right ;  and  a  person  coming  in  under  an  individual, 
procuring  such  surrender,  with  notice  of  it,  would  be  affected  by 
it.  If  it  was  wrongful,  the  person  could  be  turned  out  of  posses- 
sion without  tendering  any  purchase  money." 

The  third  point  was,  "  that  the  annual  profits  of  the  land,  after 
possession  taken  by  the  defendant,  cannot  be  allowed  as  payment 
of  the  purchase  money,  so  as  to  exonerate  the  plaintiffs  from  the 
necessity  of  a  tender  thereof;"  which  the  court  denied. 

Riddle  and  Derrickson,  for  the  plaintiff  in  error.  The  court 
erred  in  receiving  the  evidence  offered  on  the  part  of  the  plaintiffs, 
to  show  the  annual  value  of  the  land  ;  and  in  instructing  the  jury, 
that  if  any  part  of  the  purchase  money  remained  unpaid,  they 
might  apply  the  rents  and  profits  of  the  land  towards  the  extin- 
guishment of  it. 

The  court  erred  in  refusing  to  permit  the  defendant  to  prove 
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the  value  of  the  improvements  made  by  him  upon  the  land;  so 
that  the  same  might  be  deducted  first  out  of  the  rents  and  profits, 
derived  by  him  from  the  enjoyment  of  the  land.  And  to  show 
that  a  claim  to  the  mesne  profits  is  subject  to  such  deduction,  they 
cited  Marie  v.  Semple,  (Addis.  215) ;  Jackson  v.  Lomis,  (4  Cowen 
168) ;  Hylton  v.  Brown,  (2  Wash.  Cir.  Ct.  Rep.  165) ;  8  Wheat.  81. 

Church,  for  the  defendants  in  error,  said  that  the  grandfather 
being  the  vendor  of  the  ancestor  of  the  defendants,  and  the  plain- 
tiff in  error  being  at  most  only  the  assignee  of  the  grandfather's 
or  vendor's  rights,  and  having  taken  the  possession  of  the  land 
from  the  defendants  in  error,  if  any  purchase  money  was  due  from 
the  latter  to  the  grandfather  or  his  assignee,  at  the  time  they  took 
possession  of  the  land,  they  might  be  regarded  in  the  light  of  mort- 
gagees in  possession,  receiving  the  rents  and  profits  of  the  land, 
for  the  purpose  of  discharging  the  debt,  still  owing  on  account  of 
the  purchase  money ;  and  as  such,  were  properly  chargeable  with 
the  rents  and  profits  of  the  land.  For  this  purpose  the  evidence 
offered  in  the  court  below,  on  their  part,  and  objected  to  by  the 
plaintiff  in  error,  was  properly  received.  And  the  charge  of  the 
court  to  the  jury,  on  this  point,  was  also  correct  for  the  same  rea- 
son. 3  Powell  on  Mortg.  946,  947,  948,  949;  Moore  v.  Cable, 
(1  Johns.  Ch.  Rep.  385) ;  Givens  v.  M'Calmont,  (4  Watts  462). 

The  grandfather  and  the  plaintiff  in  error  having  obtained  the 
possession  by  colluding  with  the  tenant  of  the  defendants  in  error, 
could  not  maintain  that  possession  against  the  defendants  in  error, 
though  the  purchase  money  was  not  all  paid  by  them  or  their 
ancestor,  the  vendee.  Harris  v.  Bell,  (10  Serg.  fy  Rawle  39) : 
Smith  v.  Patton,  (1  Serg.  fy  Raivle  80). 

The  evidence  offered  by  the  plaintiff  in  error  of  the  value  of  the 
improvements  made  by  him  on  the  land,  was  properly  rejected. 
Hoover  v.  Gonzalus,  (11  Serg.  fy  Rawle  315). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — That  the  father  of  the  plaintiff  in  error  made  a 
parol  agreement  with  the  father  of  the  defendants  in  error,  for  the 
sale  of  the  land  in  question,  and  that  such  agreement  was  executed 
in  part,  so  as  to  take  the  case  out  of  the  Act  of  Assembly  against 
frauds  and  perjuries,  are  propositions  which  must  be  taken  as  true 
and  undeniable,  seeing  the  jury,  by  their  verdict,  have  found  them 
to  be  so,  under  a  charge  from  the  court  that  has  not  been  excepted 
to,  in  this  respect  at  least,  by  the  plaintiff  in  error.  The  ques- 
tions growing  out  of  the  first  and  third  errors  assigned,  are  the 
same,  and  two  in  number,  and  will  therefore  be  considered  together. 

The  first  is :  If  a  vendor  of  land  or  real  estate,  after  having  put 
the  vendee  in  possession  of  it,  agreeably  to  the  terms  of  the  sale, 
and  having  received  part  of  the  purchase  money,  takes  possession 
of  it  again,  and  uses  it  without  the  consent  of  the  vendee  or  his 
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heirs,  is  he  or  his  assignee,  to  whom  he  has  sold  the  land  a  second 
time,  not  chargeable  with  the  rents,  issues  and  profits  thereof,  in 
an  action  of  ejectment,  brought  against  either,  for  the  recovery  of 
the  possession  of  the  land,  by  the  first  vendee  or  his  heirs,  as  long 
as  they  hold  and  use  the  same,  to  be  applied  towards  satisfying 
any  balance  that  may  remain  unpaid  of  the  purchase  money,  so 
far  as  the  profits  may  be  requisite  for  that  purpose,  when  suffi- 
cient to  answer  it  1 

And  secondly :  Is  it  requisite  in  such  case,  where  the  possession 
is  obtained  by  the  vendor  by  means  of  collusion  with  the  tenant 
of  the  first  vendee  or  his  heirs,  to  make  a  tender  of  the  residue  of 
the  purchase  money,  before  the  institution  of  the  ejectment  by  the 
latter,  to  entitle  them  to  recover  the  possession  ?  This  latter  ques- 
tion seems  to  be  settled  by  the  decision  of  this  court  in  Harris  v. 
Bell,  (10  Serg.  4*  Rawle  39),  in  the  negative ;  and  so  the  court 
below  instructed  the  jury. 

Then,  as  to  the  first  question,  it  seems  difficult,  upon  equitable 
principles,  at  least,  to  raise  even  a  plausible  objection  to  the  vendor 
or  his  assignee  being  charged  with  the  mesne  profits,  in  order  to 
extinguish,  when  they  are  sufficient  for  that  purpose,  all  further 
claim  to  holding  the  possession  of  the  land.  The  vendor,  in  such 
case,  when  he  retook  the  possession  of  the  land,  had  no  right 
whatever,  in  an  equitable  point  of  view,  to  do  so,  further  than  to 
secure  himself  in  the  receipt  of  the  residue  of  the  purchase  money; 
and  having  received  it  by  an  appropriation  of  the  rents,  issues  and 
profits  of  the  land  to  his  own  use,  it  would  be  highly  inequitable 
and  unjust  that  he  should  be  permitted  to  withhold  the  possession 
thereof,  after  that,  from  his  vendee  or  his  heirs.  The  vendor  is 
deemed  in  equity  a  trustee  for  the  vendee  of  the  estate.  2  Story's 
Eq.  458,  459,  pi.  1212.  And  if  he  takes  possession  of  it,  it  is  too 
well  settled  to  admit  of  doubt,  that  he  is  bound  to  account  for  the 
profits  received  from  the  same.  Indeed,  it  would  be  most  fla- 
grantly unjust  if  it  were  not  so. 

The  evidence,  therefore,  proving  the  annual  value  of  the  land, 
or  the  amount  of  the  rents,  issues  and  profits  thereof,  was  properly 
admitted,  in  order  to  show,  that  by  the  receipt  of  the  same,  the 
plaintiff  in  error  and  his  father  had  been  satisfied  for  any  resi- 
due of  the  purchase  money  remaining  unpaid  and  due  from  the 
defendants  in  error,  upon  the  purchase  of  their  father,  at  the  time 
the  plaintiff  in  error's  father  retook  the  possession  of  the  land. 
And  as  the  jury  found  a  verdict  in  favour  of  the  defendants  in 
error,  it  must  be  taken  that  the  whole  of  the  purchase  money  was 
by  these  and  other  means  paid  and  satisfied,  and  hence  nothing 
remained  to  make  a  tender  of;  or  else  they  must  have  found  that 
the  grandfather  re-obtained  the  possession  by  improper  means ; 
and  if  so,  no  tender  was  necessary  before  instituting  this  action. 
In  either  aspect,  the  plaintiff  in  error  has  therefore  no  reason  to 
complain. 

m.  —  2  Q  * 
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In  regard  to  the  second  error,  we  think  the  evidence  offered  by 
the  plaintiff  in  error  to  prove  the  value  of  his  improvements,  was 
rightly  rejected  by  the  court.  They  were  riot  such  as  were 
necessary  to  the  occupation  and  profitable  enjoyment  of  the  land : 
and  hence  to  allow  for  such  improvements,  made  by  a  person 
standing  in  the  character  of  a  trustee,  as  the  plaintiff  in  error  and 
his  father  did,  might  be  in  effect  to  permit  the  cestui  que  trust  to 
be  improved  out  of  all  claim  to  the  land. 

Judgment  affirmed. 


Cleavinger  against  Reimar. 

The  vendor  of  land,  who  has  sold  his  claim  or  title  merely,  which,  whether  it 
be  bad  or  good,  the  vendee  agreed  to  take  at  his  own  risk,  is  a  competent  witness 
for  the  vendee  in  an  ejectment  by  him  to  recover  possession  of  the  land  upon  such 
title,  though  part  of  the  purchase  money  remains  unpaid. 

A  warrant  taken  for  land  in  August  1776,  in  the  name  of  R.  M.,  whereon  a 
survey  was  made  in  1787;  a  settlement  made  on  it  in  1825  by  the  lessee  of  H.  G. 
&  H.  W.  claiming  to  be  the  owners  of  the  warrant  and  land,  which  was  assessed 
with  county  taxes  from  1805  till  1817  inclusive,  and  sold  by  the  commissioners 
of  the  county  on  account  of  the  taxes  not  being  paid,  in  1820,  at  which  sale  the 
commissioners  bought  the  land  and  sold  it  again  in  1830,  and  after  passing  through 
the  hands  of  three  persons,  the  land  was  purchased  and  redeemed  in  1831  by  the 
lessors  of  the  tenant,  who  was  still  residing  thereon,  cannot  be  considered  as 
abandoned. 

Such  warrant  would  seem  to  be  good  and  rendered  available  by  the  Acts  of 
Assembly  of  the  9th  April  1781  and  the  5th  April  1782,  notwithstanding  it  was 
granted  by  the  Penns,  former  proprietaries  of  the  State,  as  a  province,  after  the 
4th  July  1776,  when  it  ceased  to  belong  to  the  Penns,  and  became  an  independent 
State. 

If  A.,  believing  himself  to  be  the  owner  of  land  under  a  warrant  and  survey, 
which  happen  to  be  void,  leases  it  for  a  term  of  years  to  a  tenant,  who  according 
to  the  terms  of  his  lease  erects  a  dwelling-house  and  makes  other  improvements, 
and  resides  with  his  family  thereon  until  the  expiration  of  the  lease,  when  he 
obtains  a  warrant  for  the  land  in  his  own  name,  founded  on  his  personal  residence 
while  he  was  a  lessee  to  A.,  the  latter  will  be  entitled  to  the  benefit  of  such  im- 
provement. 

Where  an  agreement  in  writing,  without  date,  altogether  executory  in  its 
terms,  contains,  among  other  things,  a  stipulation  that  a  certain  sum  of  money  shall 
be  paid  on  the  1st  of  May  1838,  the  necessary  inference  is,  that  it  was  made  before 
that  day ;  and  the  agreement  being  in  writing,  it  is  not  error  in  the  court  to  draw 
this  inference  and  to  instruct  the  jury  accordingly. 

An  attorney  employed  to  support  the  title  of  a  defendant  in  an  ejectment  against 
that  of  the  plaintiff,  will  not  be  permitted  during  the  pendency  of  the  action,  or 
after  judgment  rendered  in  it  against  his  client,  but  before  the  latter  is  turned  out 
of  possession  under  the  judgment,  to  purchase  the  title  of  the  plaintiff;  and  if  he 
does,  his  client  or  the  assignee  of  his  client,  may  claim  the  benefit  of  it  in  a  second 
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action  of  ejectment  brought  by  the  latter  to  recover  back  the  possession  of  the 
land  from  the  vendee  of  the  attorney;  provided  he  pays  or  tenders  before  institut- 
ing his  action,  the  amount  of  the  money  to  the  vendee  of  the  attorney,  which  the 
attorney  paid  and  was  bound  to  pay  for  the  title  so  purchased  by  him. 

ERROR  to  the  Common  Pleas  of  Somerset  county. 

This  was  an  ejectment  for  300  acres  of  land,  situate  in  the 
townships  of  Milford  and  Turkeyfoot,  warranted  and  patented  in 
the  name  of  Peter  Henry,  Jun.,  adjoining  lands  of  Peter  Henry, 
Peter  Gary,  John  Brook,  William  Smith,  and  Samuel  Tucker. 
Samuel  Reimar,  the  defendant  in  error  and  plaintiff  below,  claimed 
the  land  under  a  warrant,  dated  the  9th  of  July  1832,  granted  to 
Peter  Henry  for  300  acres ;  a  survey  made  in  pursuance  thereof, 
on  the  25th  of  July  1832,  containing  300  acres,  and  an  allowance 
of  six  per  cent,  for  roads,  &c.;  a  patent,  reciting  the  warrant  and 
survey,  bearing  date  the  31st  of  January  1833,  to  Peter  Henry ; 
and  a  deed  of  conveyance  from  Peter  Henry  and  wife,  dated  the 
1st  of  November  1838,  to  him,  (Reimar),  for  the  consideration  of 
$1200,  therein  mentioned. 

The  plaintiffs  in  error  and  defendants  below,  Paul  Cleavinger 
and  William  Henry,  to  show  that  the  plaintiff  had  no  avail- 
able title  to  recover  the  land,  gave  in  evidence  a  warrant  to 
Reese  Meredith,  dated  the  23d  of  August  1776,  for  300  acres, 
on  the  west  side  of  the  north  fork  of  Turkeyfoot,  granted  by- 
John  Penn,  Jun.  and  Juliana  Penn,  late  proprietors  of  the  Pro- 
vince of  Pennsylvania,  in  consideration  of  £5  sterling  per  100 
acres,  to  be  paid  immediately  by  the  warrantee  to  the  receiver- 
general  of  the  land  office ;  also  a  survey,  made  and  returned  in 
pursuance  thereof,  embracing  the  land  in  dispute,  by  Alexander 
M'Lean,  deputy-surveyor, -on  the  15th  of  May  1787;  also  an 
improving  lease  of  the  same,  dated  the  5th  of  March  1825,  by 
Henry  Clymer  and  Henry  Woods,  who  claimed  the  land  under 
the  Meredith  warrant,  by  their  attorney  in  fact,  J.  Y.  Barclay, 
to  Peter  Henry,  the  warrantee,  under  whom  the  plaintiff  claimed. 
The  triennial  assessments  from  the  commissioners'  office  of  "the 
county  were  also  given  in  evidence,  showing  that  the  land  had 
been  assessed,  in  the  name  of  Reese  Meredith,  with  county  taxes, 
from  the  year  1805  to  that  of  1817,  inclusive;  and  also  with  road 
taxes  for  the  years  1811  and  1813.  It  also  appeared  that  the  land, 
for  the  taxes  thus  assessed,  they  being  unpaid,, was  sold  by  the 
treasurer  of  the  county  to  the  commissioners  thereof,  and  a  deed 
of  conveyance  made  to  the  latter  by  the  former,  duly  acknow- 
ledged on  the  26th  of  July  1820.  That  the  commissioners  of  the 
county,  on  the  27th  of  December  1830,  by  their  deed  of  that  date, 
sold  and  conveyed  the  land  to  a  Joseph  Crichfield ;  who,  by  his 
deed  of  assignment,  dated  the  5th  of  January  1831,  endorsed  on 
the  back  of  the  deed  to  himself,  transferred  the  land  to  Jacob 
Chorpenning ;  who,  by  his  deed,  endorsed  in  like  manner  on  the 
deed  to  Crichfield,  dated  the  26th  of  February  1831,  assigned  the 
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land  to  Charles  Ogle;  who,  by  his  deed,  dated  the  23d  of  March 
1831,  assigned  the  same  to  John  Y.  Barclay,  who  had  acted  pre- 
viously, in  leasing  the  land,  as  attorney  of  Henry  Clymer  and 
Henry  Woods. 

To  repel  this  evidence,  the  plaintiff  gave  in  evidence  a  decision 
of  the  board  of  property,  on  the  llth  of  June  1832,  declaring  the 
warrant  in  the  name  of  Reese  Meredith,  and  the  survey  thereon 
void,  because  granted  and  made  without  authority,  and  that 
therefore  no  patent  should  issue  on  the  same.  Also  a  judgment 
of  recovery  in  the  Common  Pleas  of  Somerset  county,  on  the  6th 
of  December  1837,  in  an  ejectment  brought  by  the  devisees, 
respectively,  of  Henry  Clymer  and  Henry  Woods,  both  then 
deceased,  for  the  land,  against  Peter  Henry,  their  lessee,  who 
had,  as  mentioned  above,  obtained  a  warrant  and  patent  in  his 
own  right  and  name  for  the  land ;  that  on  this  judgment  a  writ 
of  habere  facias  possessionem  was  issued  to  April  term  1838,  but 
returned  "stayed;"  that  subsequently,  an  alias  habere  facias  pos- 
sessionem was  issued  to  April  term  1839,  by  virtue  of  which,  the 
possession  of  the  land  was  delivered  to  the  plaintiffs  therein ;  also 
an  agreement  by  Joshua  F.  Cox,  who  was  or  had  been  attorney- 
at-law  and  counsel  for  Peter  Henry  in  the  ejectment,  wherein  the 
judgment  of  recovery  was  had  against  him  for  the  purchase  of  the 
land  from  Mary  Clymer,  the  devisee  of  Henry  Clymer,  and  the 
executors  of  Henry  Woods,  to  whom  he  devised  his  interest  in  the 
land.  This  agreement  was  as  follows :  8600  to  parties,  and  $30 
to  Barclay,  1st  May  1839;  875  to  Ogle— 875  to  Forward,  1st 
April  1840. 

Warrant  in  the  name  of  Reese  Meredith,  in  Milford  township. 
"  If  Mary  Clymer  and  Henry  Wood's  representatives  agree  to 
it,  the  above-mentioned  land  is  to  be  conveyed  to  Joshua  F.  Cox 
and  his  heirs,  with  special  warranty  only.     Cox  is  to  give  his 
notes  for  $630,  payable  1st  May  1838;  and  to  C.  Ogle  and  C. 
Forward,  875  each,  on  the  1st  April  1840. 
J.  F.  Cox, 

C.  OGLE,  attorney  for  CLYMER  and  WOODS, 
C.  FORWARD,  attorney  for  CLYMER  and  WOODS." 

Also  a  deed  of  conveyance  from  Mary  Clymer,  for  an  undivided 
two-third  parts  of  the  land,  to  J.  F.  Cox,  dated  the  15th  of  Feb- 
ruary 1839. 

Peter  Henry,  the  warrantee,  produced  as  a  witness  by  the 
plaintiff,  stated  first,  upon  his  voire  dire,  that  he  had  no  interest 
in  this  suit;  that  he  had  not  received  all  the  purchase  money; 
that  8185  of  it  would  not  become  payable  until  the  1st  of  May 
then  next  following.  That  the  bargain  between  him  and  the 
plaintiff  was,  that  the  latter  was  to  take  the  title  at  his  own  risk; 
that  witness  did  not  warrant  against  any  but  his  own  heirs.  The 
witness  being  then  sworn  in  chief,  testified  that  J.  F.  Cox  told 
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him  his  right  would  hold  the  land.  That  being  in  town,  and 
calling  at  Mr  Cox's  office,  Mr  Cox  asked  him  whether  he  was 
about  to  go  on  with  this  suit ;  that  witness  replied  he  was  not 
able.  Mr  Cox  then  said  witness's  right  would  hold  the  land ; 
that  this  was  after  the  ejectment  was  tried ;  could  not  tell  how 
long  after,  but  it  was  before  he  was  turned  out  of  possession,  and 
before  he  sold  his  right  to  the  plaintiff.  It  was  some  time  in 
June  (1838),  as  near  as  he  could  recollect.  Mr  Cox  was  his 
attorney,  and  attended  to  the  suit.  Witness  gave  him  his  title 
papers,  which  he  kept  in  his  possession  for  something  like  two 
years.  Witness  moved  first  on  the  land  on  the  last  day  of  Feb- 
ruary 1825,  under  an  agreement  previously  made  with  John  Y. 
Barclay,  as  the  attorney  of  Henry  Clymer  and  Henry  Woods,  for 
an  improving  lease  for  a  term  of  seven  years,  to  commence  on  the 
1st  of  April  1825;  which  lease  was  drawn  up  by  Mr  Barclay 
afterwards  at  his  residence,  in  an  adjoining  county,  (to  which 
place  the  witness  went,  for  the  purpose  of  soliciting  and  obtain- 
ing the  lease),  and  forwarded  by  Mr  Barclay,  as  agreed  on,  to 
Mr  Ogle,  at  Somerset,  where  witness  signed  it  in  May  following. 
Witness,  after  the  judgment  of  recovery  had  against  him  in  the 
ejectment,  did  not  think  his  title  to  the  land  bad,  but  told  Mr  Cox 
he  was  unable  to  go  on  with  the  contest  then,  for  want  of  money. 
A  third  person  wanted  to  buy  part  of  the  land  of  him,  for  which 
he  was  to  furnish  the  money  to  carry  on  the  suit,  and  leave  the 
rest  of  the  land  for  witness ;  but  witness  did  not  communicate 
this  to  Mr  Cox. 

After  proving  a  notice  given  to  the  defendants,  to  produce  on 
the  trial  of  the  cause  the  agreement  between  Mr  Cox  and  the 
defendant,  William  Henry,  for  the  sale  of  the  land,  which  was 
not  produced,  the  plaintiff  gave  in  evidence  by  a  witness,  that 
he  saw  an  article  of  agreement  between  Mr  Cox  and  William 
Henry  for  the  sale  and  purchase  of  the  land,  or  a  deed,  but  thought 
it  was  an  article,  in  which  the  price  was  stated  to  be  SI 600  or 
$1800,  payable  by  instalments  of  $400  each  annually;  or  that 
William  Henry  told  him  he  had  paid  $400  on  the  property,  and 
he  could  not  say  which  it  was ;  nor  could  he  recollect  the  date  of 
the  article,  or  deed,  that  he  saw;  but  saw  it  some  three  or  four 
months  before  the  trial.  Another  witness  testified,  on  behalf  of  the 
plaintiff,  that  William  Henry  told  him  that  he  knew,  at  the  time 
of  making  the  agreement  between  Cox  and  him  for  the  purchase 
of  the  land,  that  Cox  had  been  the  attorney  of  Peter  Henry  in  the 
ejectment  against  the  latter  for  the  land.  And  Peter  Henry  tes- 
tified that  William  Henry  was  a  witness  for  him  in  the  ejectment 
by  Mary  Clymer  and  the  executors  of  Henry  Woods,  and  as  such, 
was  present  at  the  trial  of  the  cause.  In  the  course  of  the  trial, 
the  defendants  objected  to  the  agreement  between  Cox  and  the 
attorneys  of  Clymer  and  Woods  being  given  in  evidence ;  as  also 
the  deed  of  conveyance  from  Mary  Clymer  to  J.  F.  Cox,  which 
in.  —  62 
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was  offered  in  connection  with  the  testimony  of  Peter  Henry,  as 
stated  above.  The  court  overruled  the  objection,  and  admitted 
the  evidence ;  which  opinion  was  ^xcepted  to,  and  made  the 
ground  of  the  first  error. 

The  competency  of  Peter  Henry,  as  a  witness  for  the  plaintiff, 
was  also  objected  to;  but  the  court  admitted  him,  and  the  defend- 
ants excepted.  This  formed  the  second  error. 

The  other  errors  assigned,  consisted  of  exceptions  to  the  charge 
of  the  court  to  the  jury,  each  of  which  was  stated  and  answered 
in  the  opinion  of  the  court. 

Hampton  and  Beaver,  for  plaintiff  in  error,  cited  1  Serg.  6f 
Rawle  42 ;  Ibid.  438;  5  Serg.  fy  Rawle  204;  9  Ibid.  161. 

Black,  for  defendant  in  error,  cited  2  Binn.  108, 168 ;  10  Serg. 
fy  Rawle  84. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  first  error  cannot  be  sustained.  The  evi- 
dence objected  to  was  clearly  admissible,  because  it  was  pertinent 
to  the  issue,  as  will  be  shown  in  the  sequel. 

Neither  does  the  second  error  appear  to  be  sustainable.  The 
only  evidence  offered,  or  given  to  the  court  to  prove  the  interest 
and  incompetency  of  Peter  Henry,  on  that  account,  in  the  cause  or 
the  event  of  it,  was  his  own  testimony  given  on  his  voire  dire  at  the 
instance  of  the  defendants.  But,  according  to  it,  he  sold  and  con- 
veyed nothing  to  the  plaintiff,  Reimar,  but  his  claim  to  the  land ; 
such  as  it  was,  bad  or  good,  Reimar  agreed  to  take  it,  and  pay  the 
price  stipulated  between  them  for  it,  at  his  own  risk.  If  so,  it 
would  seem  that  he  had  no  interest  in  the  cause  or  the  result  of 
it,  which  could  render  him  incompetent  to  testify  on  behalf  of  the 
plaintiff. 

The  third  error  is  an  exception  to  the  charge  of  the  court,  in 
which,  among  other  things,  they  instructed  the  jury,  that  for  a 
period  of  55  years,  from  1776  to  1831,  nothing  had  been  done  on 
the  warrant  of  Reese  Meredith,  to  perfect  the  title  under  it;  that 
the  owner  of  it  must  therefore  be  considered  as  having  abandoned 
it,  and  the  survey  made  in  pursuance  of  it;  that  no  title  vested  by 
virtue  of  it,  either  in  John  Y.  Barclay,  or  in  the  representatives 
of  Clymer  and  Woods,  by  the  assignment  of  the  treasurer's  deed 
to  Mr  Barclay ;  that  the  board  were  right  in  declaring  the  war- 
rant and  survey  void,  though  not  for  the  reason  assigned  in  their 
decision ;  which  was,  that  the  warrant  was  granted  by  the  Penns 
after  the  4th  of  July  1776,  when  Pennsylvania  ceased  to  be  a  pro- 
vince of  Great  Britain,  and  they  to  be  the  proprietaries  of  it.  In 
this  instruction,  we  think  the  court  below  were  mistaken;  for 
although  but  little  was  done,  during  the  period  mentioned, 
towards  completion  of  the  title  to  the  land  under  the  warrant, 
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yet  something  was  done ;  for  instance,  the  survey  was  made  by  a 
regular  deputy-surveyor  of  the  State  in  May  1787.  But  suppose 
nothing  had  been  done  towards  completing  the  title  under  the 
warrant,  yet  other  things  were  done,  just  as  effectual  to  prevent 
an  abandonment  of  either  the  title  or  land  from  taking  place,  as 
the  completion  of  the  title  would  have  been;  such,  for  instance,  as 
taking  possession  of  the  land  by  leasing  it  and  improving  it,  or 
causing  it  to  be  improved,  by  building  houses  thereon  suitable 
for  habitation,  clearing,  fencing,  and  cultivating  it  as  a  farm,  and 
at  the  same  time  residing  upon  it  with  a  family,  making  it  the 
place  of  abode  and  the  means  of  supporting  such  family.  The 
warrant  in  the  name  of  Reese  Meredith,  and  the  land  surveyed 
under  it,  were  claimed  by  Henry  Clymer  and  Henry  Woods,  at 
least  as  early  as  1825.  Upon  what  ground  they  claimed  the 
warrant  and  land,  does  not  appear;  nor  is  it  material  in  this 
case,  seeing  no  other  person  appears  ever  to  have  had  any  claim 
to  the  warrant.  In  the  beginning  of  1825,  they,  by  their  attor- 
ney, John  Y.  Barclay,  leased  the  land  to  Peter  Henry  for  a  term 
of  seven  years,  who,  in  pursuance  thereof,  entered  upon  it,  and 
resided  thereon  with  his  family,  building  upon  and  improving  it, 
according  to  the  terms  of  his  lease,  during. the  whole  of  the  term, 
and  afterwards,  as  it  appears,  by  setting  up  a  claim  to  it  in  his 
own  right,  by  obtaining  a  warrant  for  it  in  his  own  name,  founded 
upon  his  personal  residence  upon  it.  These  acts  may  be  con- 
sidered anything  except  abandonment,  for  they  are  wholly  incom- 
patible with  it.  Besides,  as  early  as  1805  the  land  was  assessed, 
by  the  commissioners  of  the  county,  with  taxes,  in  the  name  of 
the  Meredith  warrant,  which,  as  the  land  was  then  unseated, 
became  a  lien  upon  it  until  paid ;  so  that  no  abandonment  of  the 
warrant  or  the  land  could  be  made  after  that,  which  would  pre- 
vent and  defeat  the  commissioners  from  collecting  the  taxes,  if  not 
paid,  by  a  sale  of  the  land.  A  sale  for  this  purpose  was  made  of 
the  land  in  1820,  at  which  the  commissioners  were  compelled  to 
buy  it  in  themselves,  as  no  other  bid  for  it  a  sufficient  sum  to 
cover  all  the  taxes  in  arrear,  and  the  costs  accrued  thereon.  The 
commissioners  held  the  land  until  1830,  during  which  time  no 
pretence  of  abandonment  can  be  alleged,  when  they  sold  it  to  a 
Joseph  Crichfield,  who  sold  the  same  to  Jacob  Chorpenning ;  and 
after  passing  from  Jacob  Chorpenning  to  Charles  Ogle,  Esq.,  it 
was  redeemed  or  purchased  by  John  Y.  Barclay,  the  attorney  of 
Clymer  and  Woods.  In  the  mean  time,  the  settlement  and  im- 
provement, made  upon  the  land  by  Peter  Henry,  must  be  con- 
sidered as  made  for  the  benefit  of  his  lessors,  Henry  Clymer  and 
Henry  Woods,  so  that  the  warrant  obtained  by  him  for  the  land, 
gave  him  no  right  to  hold  it  against  them,  or  their  heirs  and 
assigns,  after  the  expiration  of  the  lease  which  he  took  of  them. 
Neither  could  the  decision  of  the  board  of  property,  declaring  the 
Meredith  warrant  and  survey  void,  supposing  it  to  have  oeen 
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correct,  avail  him  anything,  without  destroying  the  relationship 
between  him  and  his  lessors;  and  this  it  certainly  could  not  effect. 
But  I  am  inclined  to  think,  that  the  decision  of  the  board  can- 
not be  supported ;  because  the  Act  of  Assembly  of  the  9th  of 
April  1781,  made  warrants,  granted  after  the  4th  of  July  1776, 
and  before  the  10th  of  December  of  the  same  year,  valid,  so  that 
the  Meredith  warrant,  which  was  granted  on  the  23d  of  August 
in  that  year,  was  not  void  for  that  reason,  as  the  board  of  pro- 
perty thought.  The  State  having  received  the  purchase  money, 
the  £15  sterling,  as  we  may  presume,  because  warrants  were  not 
granted  then  for  lands,  without  the  whole  of  the  purchase  money 
being  paid  at  the  time  of  granting  them,  it  would  have  been 
inequitable  in  the  State  not  to  have  made  provision  for  rendering 
such  warrants  effectual.  We  are  therefore  of  opinion  that  the 
court  below  erred  in  directing  the  jury  as  stated  above. 

The  fourth  error  is,  that  the  court,  in  their  charge  to  the  jury, 
assumed  the  fact,  that  the  agreement  in  writing,  between  Mr 
Cox  and  the  attorneys  of  Clymer  and  the  executors  of  Henry 
Woods,  was  made  before  the  commencement  of  the  year  1839, 
instead  of  leaving  it  to  the  jury  to  say  whether  or  not  it  was  made 
prior  to  that  year.  What  the  court  said  to  the  jury  in  this  respect 
was,  that  "  sometime  prior  to  the  year  1839,  Mr  Cox  entered  into 
an  agreement  with  Messrs  Ogle  and  Forward,  attorneys  of  Clymer 
and  Woods,  which  is  in  the  following  words :"  and  then  read  the 
agreement.  Although  the  agreement  is  without  date,  yet  it  is 
perfectly  obvious  from  the  terms  of  it,  that  it  was  made  prior  to 
the  year  1839 ;  for  by  it  Mr  Cox,  among  other  things,  was  "  to 
give  his  notes  for  $630,  payable  1st  of  May  1838,"  which  could 
not  have  been,  had  the  agreement  been  entered  into  subsequently 
to  the  1st  of  May  1838.  That  it  was  made,  therefore,  before  the 
commencement  of  the  year  1839,  was  not  only  a  fair  but  a  neces- 
sary deduction  from  the  terms  of  the  agreement  itself;  and  as  it 
was  in  writing,  it  was  proper  for  the  court  to  make  it,  and  to 
instruct  the  jury  accordingly. 

The  fifth  error  is,  that  the  verdict  and  judgment  are  for  the 
whole  of  the  land,  whereas  there  is  no  evidence  whatever  that  Mr 
Cox  purchased  more  than  two-thirds  of  the  tract ;  consequently, 
under  the  view  that  the  court  took  of  the  case,  which  was  that  the 
plaintiff  below  derived  no  title  from  Peter  Henry  to  the  land, 
excepting  what  he  had  a  right  to  claim  by  virtue  of  Mr  Cox's 
agreement  for  the  purchase  of  it,  in  consequence  of  Mr  Cox's  being 
the  attorney  at  law  of  Henry,  in  an  action  of  ejectment  against 
him  for  the  land  at  the  time.  This  point,  that  Mr  Cox's  agree- 
ment only  embraced  two-thirds  of  the  whole  tract,  does  not  seem 
to  have  been  made,  on  the  trial,  by  the  counsel  for  the  defendants 
below.  At  all  events,  it  is  not  included  in  any  of  the  points  sub- 
mitted by  them  to  the  court.  It  therefore  does  not  seem  to  arise 
properly  here.  However,  it  may  be  observed,  that  Mr  Cox's 
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agreement  for  the  purchase  of  the  land  appears  to  embrace  the 
whole  tract ;  but  whether  he  ever  obtained  a  deed  of  conveyance 
from  the  executors  of  Henry  Woods,  for  their  testator's  third  of  it, 
does  not  appear.  This  might  have  been  a  ground  for  a  new  trial 
in  the  court  below,  but  cannot  be  taken  advantage  of  on  a  writ 
of  error. 

The  sixth  error  is,  that  the  agreement  of  Mr  Cox  for  the  pur- 
chase of  the  land,  not  having  been  made  prior  to  the  1st  of  Novem- 
ber 1838,  the  date  of  the  deed  of  conveyance  from  Peter  Henry 
and  wife  to  Reimar  the  plaintiff;  the  latter,  therefore,  could  not 
derive  any  benefit  from  Mr  Cox's  purchase,  as  it  was  subsequent 
to  the  conveyance  received  by  him  of  Henry,  which  dissolved  the 
relation  of  client  and  attorney  between  Henry  and  Cox,  if  it  was 
not  at  an  end  before.  It  is  a  sufficient  answer  to  this  error  to  say 
that  it  is  not  sustained  in  point  of  fact.  For,  as  has  been  shown 
already,  Mr  Cox's  agreement  for  the  purchase  must  have  been 
made  before  the  1st  of  May  1838;  for  on  that  day  he  was  to  pay 
$630  as  part  of  the  purchase  money  for  the  land. 

The  seventh  error,  which  is  the  last,  is  an  exception  to  the 
charge  of  the  court,  for  instructing  the  jury,  that  if  Mr  Cox,  with- 
out Peter  Henry's  having  given  up  all  intention  to  prosecute  his 
claim  to  the  land,  or  sell  his  title  to  some  one,  who  would  be  better 
able  to  do  it,  went  on  and  purchased  the  title  of  Clymer  and 
Woods,  for  his  own  benefit,  without  Peter  Henry's  consent,  and 
then  sold  the  property  to  William  Henry,  one  of  the  defendants, 
with  a  knowledge  on  the  part  of  William  Henry,  that  Mr  Cox 
was  the  attorney  of  Peter  Henry  in  the  ejectment  against  him,  or 
that  William  Henry  had  paid  no  part  of  the  purchase  money  to 
Mr  Cox,  the  defendants  could  not  set  up  the  title  of  Clymer  and 
Woods,  either  as  vested  in  themselves  or  as  outstanding,  and  that 
the  plaintiff  was  entitled  to  this  verdict  for  the  land,  without  hav- 
ing made  a  tender  of  the  money,  which  Mr  Cox  had  or  was  to 
pay  for  the  title  of  Clymer  and  Woods.  We  think  the  court  erred 
in  this  instruction  to  the  jury,  and  instead  thereof,  they  ought  to 
have  told  the  jury,  it  was  competent  for  the  defendants  below  to 
set  up  the  title  of  Clymer  and  Woods,  in  order  to  defeat  the  plain- 
tiff's claim  to  the  land,  even  if  William  Henry  had  notice  at  the 
time  he  purchased  of  Mr  Cox,  or  before  he  paid  any  of  the  pur- 
chase money,  that  Mr  Cox  was  the  attorney  of  Peter  Henry, 
when  he  bought  of  Clymer  and  Woods,  so  long  as  the  plaintiff  had 
not  made  a  tender,  before  instituting  his  action,  of  the  amount  of 
money  which  Mr  Cox  had  paid  and  was  bound  to  pay  for  the  title 
of  Clymer  and  Woods.  Had  the  plaintiff  below,  before  he  brought 
this  action,  paid  or  made  a  tender  of  the  amount  of  money  that 
Mr  Cox  paid  and  was  bound  to  pay  for  the  Clymer  and  Woods 
title,  then  it  would  have  been  competent  for  him,  according  to  the 
decision  of  this  court  in  Galbraith  v.  Elder,  (8  Watts  93,  94,  95), 
and  the  principles  there  laid  down,  to  have  claimed  all  the  benefit 
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and  advantage  from  that  title,  that  he  would  have  been  entitled  to 
had  he  been  the  owner  or  purchaser  of  it  himself.  See  also  Hall  v. 
Hallet,  (1  Cox  134),  where  it  is  said,  that  upon  principles  of  policy 
no  attorney  shall  be  permitted  to  purchase  anything  in  litigation, 
of  which  litigation  he  has  the  management.  It  is  certainly  upon 
principles  of  public  policy,  and  not  on  the  ground  of  fraud,  that  an 
attorney  shall  not  be  permitted  to  avail  himself  of  a  title,  which  he 
purchases,  to  land  that  he  is  retained  and  employed  to  support  a 
different  title  to,  for  his  client ;  and  hence  the  objection,  that  a 
party  who  has  been  guilty  of  a  wilful  fraud,  shall  not  have  the 
money  reimbursed  which  it  cost  him,  by  the  one  who  claims  the 
benefit  of  it,  is  not  applicable.  Mr  Cox  may  have  intended  no 
injury  to  Peter  Henry,  by  purchasing  the  Clymer  and  Woods 
title ;  yet,  it  is  somewhat  strange,  if  the  testimony  of  Peter  Henry 
be  true,  that  Mr  Cox  should  have  purchased  the  Clymer  and 
Woods  title,  after  telling  Henry  that  his  title  was  the  better  one 
of  the  two,  and  that  he  could  hold  the  land  under  it.  It  is  pro- 
bable, however,  that  some  misapprehension,  in  regard  to  this 
matter,  took  place  between  Mr  Cox  and  Mr  Henry.  But,  be  that 
as  it  may,  we  are  of  opinion  that  the  plaintiff  below  cannot  claim 
the  benefit  of  the  Clymer  and  Woods  title,  without  paying  or 
tendering  to  Mr  Cox  or  his  assignee,  the  amount  of  the  money, 
which  Mr  Cox  paid  and  was  bound  to  pay  for  it. 


Avery  against  Seely. 

It  is  the  duty  of  the  sheriff,  who  arrests  a  debtor  within  the  county  of  which  he 
is  sheriff,  upon  a  testatum  ca.  sa.,  to  commit  the  debtor  to  the  jail  of  the  same,  and 
not  to  the  jail  of  the  county  from  the  court  of  which  the  writ  issued. 

Semble.  The  sheriff  in  such  case  would  be  chargeable  with  an  escape,  if  lie 
were  to  commit  the  debtor  to  the  jail  of  the  latter  county. 

A  debtor  in  such  case,  who  wishes  to  obtain  an  order  for  his  discharge,  under 
the  Insolvent  Act  of  the  16th  of  June  1836,  must  apply  for  it  to  a  judge  or  pro- 
thonotary  of  the  common  pleas  of  the  county  in  which  he  has  been  arrested  or  is 
detained ;  and  the  condition  of  the  bond  thereby  required  to  be  given,  ought  to 
be,  that  he  shall  appear  at  the  next  term  of  the  court  of  common  pleas  of  that 
county,  and  then  and  there  present  his  petition  for  the  benefit  of  the  insolvent 
laws  of  this  commonwealth,  &c. 

Semble.  Where  in  such  case  the  county  in  which  the  debtor  was  arrested  and  is 
detained,  is  mentioned  in  the  obligatory  part  of  the  bond,  and  the  county  from 
which  the  writ  issued,  is  mentioned  in  a  recital  immediately  preceding  the  condi- 
tion, and  the  words  of  the  condition  are,  "  that  if  the  said (the  debtor) 
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shall  appear  at  the  next  term  of  the  court  of  common  pleas  of  the  said  county,  and 
then  and  there,  &c."  the  words  "  said  county"  may  be  construed  to  mean  the 
county  mentioned  in  the  obligatory  part,  in  order  to  sustain  the  bond  and  render 
it  available. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  debt  on  an  insolvent's  bond,  brought  by 
Penderson  Avery,  the  plaintiff  in  error,  against  Charles  W.  Seely 
and  Samuel  Hays,  the  defendants  in  error.  The  defendant,  Seely, 
was  arrested  in  Erie  county,  by  the  sheriff  thereof,  by  virtue  of 
a  testatum  writ  of  capias  ad  satisfaciendum,  sued  out  of  the  Com- 
mon Pleas  of  Luzerne  county,  at  the  suit  of  the  plaintiff  in  this 
case ;  and,  being  thus  under  arrest  in  the  custody  of  the  sheriff, 
gave  the  bond  in  question,  with  Samuel  Hays,  the  other  defend- 
ant, as  his  surety.  The  condition  of  the  bond,  after  reciting  that 
Seely  was  arrested  and  in  custody  of  the  sheriff  by  virtue  of  an 
execution  issued  "  by  the  prothonotary  of  the  county  of  Luzerne, 
at  the  suit  of  Penderson  Avery,"  stated,  "  that  if  the  said  Seely 
shall  appear  at  the  next  term  of  the  Court  of  Common  Pleas  of 
the  said  county,  &c.,  or  in  default  thereof,  and  if  he  fail  in  obtain- 
ing his  discharge  as  an  insolvent  debtor,  that  he  shall  surrender 
himself  to  the  jail  of  the  said  county,"  then,  &c.  In  the  bond 
itself  Erie  county  was  mentioned  as  the  residence  of  both  the 
obligors,  and  was  the  only  county  mentioned  in  it.  At  the  next 
succeeding  term  of  the  Common  Pleas  of  Erie  county,  Seely  pre- 
sented his  petition  for  the  benefit  of  the  insolvent  laws,  upon  which 
the  court  made  an  order  for  proceeding  thereon,  without  having 
come  to  a  final  determination  of  the  same  when  this  action  was 
commenced.  Seely  did  not  appear  at  the  next  Court  of  Common 
Pleas  of  Luzerne  county,  and  present  his  petition  to  the  same  for 
relief  under  the  insolvent  laws. 

The  question  in  the  court  below  was,  whether  Seely  ought  not 
to  have  appeared  at  and  presented  his  petition  to  the  Common 
Pleas  of  Luzerne  county,  during  its  next  term  ;  but  having  failed 
to  do  so,  did  his  bond  thereby  become  forfeited  ?  The  court  below 
was  of  opinion  that  he  was  not  bound  to  appear  at  and  present  his 
petition  to  the  Common  Pleas  of  Luzerne  county,  but  at  the  Com- 
mon Pleas  of  Erie  county,  as  he  had  done ;  and  accordingly 
rendered  judgment  for  the  defendants.  The  plaintiff  alleged  that 
the  court  erred  in  doing  so;  and  that  it  should  have  rendered 
judgment  in  his  favour. 

Galbreath  and  Riddle,  for  plaintiff  in  error,  argued  that  the  bond 
was  forfeited,  because,  by  the  express  terms  of  the  condition, 
Seely  was  to  appear  at  the  Common  Pleas  of  Luzerne  county  dur- 
ing its  next  term,  and  present  his  petition  for  the  benefit  of  the 
insolvent  laws,  &c. ;  but  not  having  done  this,  his  bond  became 
forfeited,  and  the  plaintiff  consequently  entitled  to  maintain  this 
action  upon  it.  Besides,  the  condition  of  the  bond,  in  this  respect, 
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is  drawn  in  conformity  to  what  the  law  would  seem  to  require  on 
the  subject ;  for  the  Common  Pleas  of  Luzerne  county  was  cer- 
tainly the  court  to  which  the  sheriff  was  required  to  make  return 
of  his  having  arrested  Seely ;  and  he  could  not  properly  make 
return  of  the  writ  to  any  other  court,  as  the  writ  issued  from  that 
court.  The  writ  also  required  the  sheriff  to  have  the  body  of 
Seely  before  that  court  on  the  return  day  of  the  writ.  1  Ash- 
mead  10. 

Babbit,  for  the  defendants  in  error,  stated  that  the  general  prac- 
tice or  custom  was,  for  the  sheriff,  when  he  arrested  a  defendant 
upon  a  testatum  capias  ad  satisfaciendum,  to  commit  him  to  the 
jail  of  his  own  county.  But  if  it  were  not  lawful  for  him  to  do  so, 
then  it  would  be  an  escape,  and  render  him  liable  to  the  plaintiff 
named  in  the  writ  for  the  amount  of  the  judgment  mentioned  in 
it.  No  instance,  however,  has  ever  occurred  of  an  action  insti- 
tuted upon  such  ground ;  which  goes  to  show,  that  the  law  is  not 
as  contended  for  by  the  plaintiff  in  error.  And  in  the  phrase 
"  said  county,"  which  is  used  in  the  condition  of  the  bond,  the 
word  "  said"  as  used  there  does  not  necessarily  refer  to  the  county 
last  mentioned  before,  but  may  be  referred  to  "  Erie  county,"  men- 
tioned in  the  obligatory  part,  if  necessary,  in  order  to  make  the 
whole  proceeding  regular  and  available. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Although  it  be  true,  that  generally  the  command 
to  the  sheriff,  in  the  writ  of  capias  ad  satisfaciendum,  issued  upon 
a  judgment,  is,  that  he  take  the  body  of  the  defendant,  so  that  he 
have  him  before  the  Judges  of  the  court  whence  the  writ  issued, 
yet  this  latter  part  of  the  mandate  is  never,  in  fact,  complied  with; 
nor  is  it  requisite  that  it  should  be,  as  no  further  proceeding  is  to 
be  had  thereon  against  the  defendant,  nor  action  of  the  court  upon 
the  writ ;  for,  by  the  execution  of  it,  the  plaintiff  has  obtained  the 
effect  of  his  suit.  Hoe's  Case,  (5  Co.  90).  And  for  this  reason  it 
may  be,  that  such  writ,  when  sued  out  upon  a  statute-merchant, 
simply  requires  the  sheriff  to  take  the  body  of  the  debtor,  and 
cause  him  to  be  kept  safely  in  prison,  until  he  shall  fully  satisfy 
the  debt;  Fitz.  N.  B.  130:  or  as  Dalton  has  it,  until  he  hath 
agreed  for,  or  fully  satisfied  the  debt ;  Dalt.  Sheriff  120.  And 
this,  in  short,  would  seem  to  be  the  full  extent  of  the  duty  of  the 
sheriff  upon  any  writ  of  capias  ad  satisfaciendum,  after  having 
arrested  the  party  named  in  it.  And  it  is  all  that  the  plaintiff  in 
the  writ  or  the  court  can  require  of  him ;  for  the  body  of  the 
debtor  is  not  taken  by  virtue  thereof  in  satisfaction  of  the  debt, 
but  merely  as  a  pledge  for  the  payment  of  it.  Blumfield's  Case, 
(5  Co.  87);  Dalt.  Sheriff  119.  In  all  cases,  however,  the  she- 
riff is  required  to  make  return  of  the  writ,  and  what  he  has  done 
on  it,  to  the  Judges  of  the  court  in  this  State  whence  it  issued ;  but 
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the  body  of  the  defendant  is  never  made  to  accompany  such  return. 
Nor  does  the  law  of  this  State  seem  to  consider  this  at  all  necessary, 
if  we  may  judge  from  the  provision  of  the  Act  of  Assembly  allow- 
ing mileage  to  him  in  such  case,  which  declares  that  "  on  testatum 
writs  and  process,  no  mileage,  but  for  that  actually  travelled  by 
the  sheriff,  but  to  be  allowed  for  transmission  of  such  writs  at  the 
common  rates  of  postage"  Thus  showing,  as  I  apprehend,  that 
such  writs,  with  the  returns  thereon  made  by  the  sheriff,  may  be 
transmitted,  by  means  of  the  mail,  to  the  Judges  of  the  proper 
court.  Neither  is  the  return  oi  a  capias  ad  satisfaciendum  neces- 
sary, in  order  to  render  the  execution  of  it  valid.  For  the  sheriff, 
without  having  made  a  return  of  it,  may  even  justify  an  arrest, 
made  under  it,  in  an  action  of  trespass  brought  against  him  for 
having  done  so,  by  the  party  arrested.  Cheasley  v.  Barnes,  (10 
East  73) ;  Rowland  v.  Veale,  (Cowp.  20) ;  Hoe's  Case,  (5  Co.  90) ; 
Doiley  v.  Jolliffe,  (Lane  52).  But  I  take  it,  notwithstanding  the 
sheriff  of  Erie  had,  by  virtue  of  the  writ  directed  to  him  and  put 
into  his  hands,  full  power  to  arrest  Charles  W.  Seely,  yet  he  had 
no  authority,  under  it,  to  carry  Seely  to  and  confine  him  in  the 
jail  ofLuzerne  county,  from  the  court  of  which  the  writ  issued.  I 
am  inclined  to  believe,  it  would  have  been  considered,  in  law,  an 
escape  suffered  by  him  if  he  had  done  so.  For  the  power  of  a 
sheriff  does  not  extend  beyond  his  county,  and  he  shall  only  be 
adjudged  a  sheriff  and  officer  within  his  county,  and  not  elsewhere, 
(Plowd.  37),  unless  it  be  on  a  writ  of  habeas  corpus,  where  he  has 
power,  by  virtue  thereof,  to  carry  the  prisoner  through  other  coun- 
ties, if  requisite,  in  order  to  take  him  to  the  place  mentioned  in 
the  writ ;  or  in  case  of  an  escape,  he  may,  on  fresh  pursuit,  retake 
the  prisoner  in  another  county.  Watson's  Sheriff"  60.  But  if  he, 
under  a  writ  directed  to  him,  make  an  arrest  out  of  his  county, 
he  is  a  trespasser,  and  the  arrest  is  void.  Id.  60,  61 ;  Hammond 
v.  Taylor,  (3  Barn.  6f  Aid.  408).  If,  however,  he  makes  the  arrest 
in  his  own  county,  under  a  testatum  capias  ad  satisfaciendum 
directed  to  him  for  that  purpose,  it  is  his  duty  to  confine  the 
defendant  in  the  jail  of  his  own  county,  where  he  may  keep  the 
jail  himself,  or  appoint  whom  he  pleases  for  that  purpose,  and 
not  in  the  jail  of  the  county  from  the  court  of  which  the  writ 
issued,  where  he  has  no  power  or  control  whatever.  The  sheriff 
making  the  arrest,  in  such  case,  must  be  considered  responsible 
for  the  safe  keeping  of  the  prisoner,  as  a  pledge  for  the  plain- 
tiff's debt;  but  it  would  be  singular  and  unreasonable,  that  he 
should  be  made  liable  for  an  escape  of  the  debtor  from  his  con- 
finement, suffered  by  the  jailer  of  another  county,  where  he  has 
not  the  appointment  of  such  jailer,  or  any  control  over  him.  So 
on  the  other  hand,  it  would  be  equally  unreasonable  to  make  the 
sheriff  of  the  county,  whence  the  writ  issued,  liable,  at  all  hazards, 
for  the  safe  keeping  of  the  party  arrested,  when  he  has  no  fees  or 
compensation  allowed  to  him,  as  is  the  case,  for  such  risk.  No 
ra.  —  63  2  R  * 
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provision  is  made  by  law,  authorizing  the  sheriff  in  such  case,  who 
has  made  the  arrest,  to  deliver  the  party  arrested  over  to  the  she- 
riff or  the  jailer  of  the  county  from  which  the  writ  issued.  The 
responsibility  of  the  sheriff  making  the  arrest  is  very  great  under 
final  process,  such  as  the  capias  ad  satisfaciendum  in  this  case ;  for 
he  is  liable  to  the  plaintiff  for  the  amount  of  his  debt,  even  if  the 
defendant  be  rescued  by  a  force  that  he  cannot  resist  at  the  time. 
May  v.  Proby,  (Cro.  Jac.  419) ;  Dalt.  Sheriff 535 ;  Watson's  Sheriff 
74.  The  reason  of  this  strict  and  severe  accountability  of  the 
sheriff  is,  because  under  the  statute  of  Westminster  2,  he  is  bound 
to  raise  the  posse  comitatus,  and  may  by  this  means  prevent  the 
rescue.  But  how  far  has  he  authority  to  call  upon  the  posse  comi- 
tatus to  accompany  and  assist  him  in  the  execution  of  the  writ? 
Certainly  not  beyond  the  limits  of  the  county  where  the  arrest  has 
been  made ;  and  much  less  through  half  a  dozen  counties  to  the 
jail  of  one  in  the  extreme  end  of  the  State.  Then  what  is  to 
become  of  the  sheriff,  under  such  a  weight  of  responsibility,  if  he 
cannot  take  with  him  the  posse  comitatus  out  of  his  own  county  ? 
It  is  plain  he  may  be  ruined  without  the  power  or  possibility  of  sav- 
ing himself;  and  hence  it  cannot  be,  that  it  is  his  duty  to  go  beyond 
the  limits  of  that  protection  which  the  law  has  provided  for  him. 
And,  indeed,  it  would  be  grievous,  as  also  onerous,  upon  the  citi- 
zens of  the  county  in  which  the  arrest  is  made,  in  such  case,  if 
they  were  bound,  at  the  call  of  the  sheriff,  to  accompany  him  to 
the  most  remote  corner  of  the  State  from  their  residence,  without 
any  compensation  or  allowance  being  made  for  it ;  yet  certain  it 
is,  that  they  are  obliged  by  law  to  attend  him,  when  required, 
without  any  reward  being  prescribed  for  their  doing  so.  Wat- 
son's Sheriff  60.  It  would,  therefore,  be  unjust  to  require  either 
the  sheriff  or  the  citizens  of  his  county,  to  go  with, the  prisoner  or 
defendant,  in  the  testatum  execution,  to  any  other  jail  than  that 
of  their  own  county.  And  in  accordance  with  the  principles  here 
advanced,  it  was  held  in  Boothman  v.  The  Earl  of  Surry,  (2  Term 
Rep.  5),  that  the  bailiff  of  a  liberty,  who  had  the  return  and  exe- 
cution of  writs  within  his  liberty,  was  liable  to  an  action  of  debt 
for  an  escape,  for  having  removed  a  prisoner,  taken  by  him  in 
execution,  to  the  county  jail  situate  out  of  his  liberty,  where  he 
delivered  him  into  the  custody  of  the  sheriff,  instead  of  taking  him 
to  and  confining  him  in  his  own  jail.  Now,  if  there  be  any  differ- 
ence, in  principle,  between  the  bailiff  of  a  liberty  and  the  sheriff 
of  a  county  to  whom  a  testatum  capias  ad  satisfaciendum  is  directed, 
it  is  in  favour  of  the  bailiff;  for  the  writ  is  not  directed  to  him,  but 
to  the  sheriff  of  the  county  in  which  the  liberty  is  situate,  and  he 
acts  under  a  mandate  from  the  sheriff  of  such  county. 

Having  shown  that  the  jail  of  Erie  county  was  the  place  to  which 
the  sheriff  ought  to  have  committed  Seely,  upon  his  arresting  him, 
had  he  not  been  discharged  from  his  custody  by  the  order  of  a 
Judge  of  the  Court  of  Common  Pleas  of  that  county,  it  remains 
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for  us  to  inquire  and  ascertain,  whether  the  Court  of  Common 
Pleas  of  Erie  county  is  not  the  proper  court  to  which  the  petition 
for  the  benefit  of  the  insolvent  laws  ought  to  have  been  presented 
by  Seely,  and  whether  that  may  not  be  construed  to  be  the  same 
court  mentioned  in  the  condition  of  the  bond.  A  reference  to  the 
Act  of  Assembly  of  the  16th  of  June  1836,  entitled  "  An  Act 
relating  to  insolvent  debtors,"  will  settle  the  first  of  these  ques- 
tions. By  the  first  section  it  is  declared,  that  "  the  several  Courts 
of  Common  Pleas  of  this  commonwealth  shall  have  power  to  grant 
relief  to  insolvent  debtors  residing  or  being  within  this  common- 
wealth." The  first  clause  of  the  second  section  then  declares, 
that  "  in  the  case  of  a  person  arrested  or  detained  by  virtue  of  any 
process  issued  in  any  civil  suit  or  proceeding,  for  the  recovery  of 
money  or  damages,  or  for  nonperformance  of  any  decree  or  sen- 
tence for  the  payment  of  money,  without  collusion  with  the  plain- 
tiff, the  Court  of  Common  Pleas  of  the  county  in  which  such  debtor 
shall  be  arrested  or  detained,  shall  have  power  to  grant  relief,  as 
aforesaid."  Now  it  is  too  plain  to  admit  of  a  doubt,  that  it  is  the 
Court  of  Common  Pleas  of  the  county  in  which  the  debtor  is 
arrested  or  detained,  that  is  authorized  by  this  Act  to  grant  relief 
to  him.  Erie  county,  therefore,  being  the  county  in  which  Seely, 
the  debtor  in  this  case,  was  arrested  and  detained,  the  Court  of 
Common  Pleas  of  that  county  alone  was  authorized  to  grant  the 
relief  provided  by  the  Act.  The  fourth  section  makes  it  lawful  for 
any  Judge  of  the  Court  of  Common  Pleas  aforesaid,  that  is,  of  the 
county  where  the  debtor  is  arrested  or  detained,  or  the  prothono- 
tary  of  such  court,  to  make  an  order  for  his  discharge,  on  his  giving 
bond  to  the  plaintiff  in  such  suit  or  proceeding,  in  such  amount, 
and  with  such  security  as  shall  be  approved  by  such  Judge  or 
prothonotary ;  and  the  sixth  section  prescribes  the  form  of  the 
condition  of  the  bond ;  which  is,  "  that  the  said  debtor  shall  appear 
at  the  next  term  of  the  Court  of  Common  Pleas  of  the  said  county" 
&c. ;  meaning  clearly  the  county  in  which  he  has  been  arrested  or 
is  detained.  Everything,  then,  towards  procuring  relief  for  the 
debtor,  is  to  be  done  in  the  county  where  he  is  arrested  or  detained, 
either  by  an  application  to  a  Judge  of  the  Court  of  Common  Pleas 
of  that  county  or  the  prothonotary  thereof,  or  the  court  itself, 
accordingly  as  the  nature  of  the  act  sought  to  be  done  shall  require. 
Therefore  everything  necessary  to  be  done  in  the  present  case,  in 
order  to  obtain  the  benefit  of  the  Act,  was  to  be  done  in  Erie 
county ;  and  after  obtaining  an  order  of  discharge  from  the  arrest, 
the  application  for  the  benefit  of  the  Act  was  to  be  made  by  the 
debtor,  by  presenting  his  petition  to  the  Court  of  Common  Pleas 
of  that  county. 

Then  comes  the  next  question,  may  the  county  mentioned  in  the 
condition  of  the  bond  here,  be  so  construed  as  to  mean  Erie  county, 
so  that  Seely  shall  be  required  thereby  to  appear  at  the  next  term 
of  the  Court  of  Common  Pleas  of  that  county,  and  present  his 
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petition  to  the  Judges  thereof  for  the  benefit  of  the  insolvent  laws? 
If  it  cannot,  then  the  condition  of  the  bond  is  void,  because  it  is 
not  in  conformity  to  the  requirement  of  the  Act,  and  consequently 
no  recovery  can  be  had  upon  it  by  the  plaintiff.  Hutton  v.  Helme, 
(5  Watts  346).  But  if  Seely,  the  debtor,  had  failed  to  appear  at 
the  next  term  of  the  Common  Pleas  of  Erie  county,  and  present  his 
petition  for  the  benefit  of  the  insolvent  laws,  it  appears  to  me  that 
the  phrase  "  said  county,"  in  the  condition  of  the  bond,  might,  by 
construction,  have  been  considered  as  having  a  reference  to  the 
county  mentioned  in  the  obligatory  part,  which  is  Erie  county,  in 
order  to  render  the  bond  available  agreeably  to  the  intent  of  the 
parties.  For,  I  take  it,  that  whenever  anything  contained  in  a 
written  instrument  is  susceptible  of  different  meanings,  that  shall 
be  taken  which  will  support  the  instrument,  and  not  the  other, 
which  would  defeat  it.  Wyat  v.  Aland,  (Salk.  324).  The  bond 
and  the  condition  are  to  be  regarded  as  constituent  parts  of  the 
same  instrument,  and  the  expression,  "  said  county,"  used  in  the 
condition,  does  not  necessarily  mean  the  county  last  aforesaid,  but 
means  the  county  before  spoken  of  in  the  same  instrument,  and, 
where  two  are  previously  mentioned,  may  be  referred  to  that 
which  tends  to  support  the  instrument,  rather  than  the  other, 
which  would  go  to  avoid  it. 

Judgment  affirmed. 
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Michew  against  M'Coy, 

A  judgment  by  default  in  an  action  of  ejectment,  without  an  affidavit  of  the 
service  of  the  writ,  is  erroneous. 

If  an  attorney  appear  for  a  defendant  and  plead  to  issue,  and  afterwards  the 
appearance  and  pleas  be  withdrawn  by  leave  of  the  court,  the  cause  stands  as  if 
there  had  been  no  appearance. 

WRIT  OF  ERROR  to  the  Common  Pleas  of  Luzerne  county. 

William  M'Coy  against  James  Michew,  Neal  M'Connell  and 
Dennis  M'Garatty. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  Hazle 
township,  Luzerne  county,  containing  294  acres  or  thereabouts. 
The  summons  issued  against  James  Michew,  Neal  Connor  and 
Dennis  Rodey.  By  endorsement  thereon,  the  sheriff  returned 
"  Made  known  the  contents  of  this  writ  by  copies  to  James  Mi- 
chew,  Neal  M'Connell  and  Dennis  M'Garatty,  tenants  in  posses- 
sion ;"  and  nihil  as  to  Neal  Connor  and  Dennis  Rodey.  No  other 
return  was  made  by  the  sheriff,  and  no  affidavit  of  the  sheriff  or 
other  officer  having  served  the  writ,  stating  the  manner  in  which 
said  service  was  made,  was  at  any  time  filed  or  made.  An  appear- 
ance and  plea  had  been  entered  by  counsel,  both  of  which  were 
withdrawn  by  consent  of  the  court.  After  this,  a  judgment  was 

(501) 
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entered  against  the  three  defendants  for  the  whole  premises  laid  in 
the  summons  in  ejectment. 

Error  assigned : 

The  court  erred  in  entering  judgment  against  the  defendants 
without  an  affidavit  of  the  service  of  the  writ. 

Mallery  and  B.  Tilghman,  for  plaintiff  in  error,  referred  to  the 
2d  section  of  the  Act  of  13th  April  1807,  (Stroud's  Purd.  333), 
which  provides  that  a  judgment  by  default  in  ejectment  may  be 
entered  upon  an  affidavit  that  the  writ  was  served.  After  the 
appearance  and  pleas  were  withdrawn,  the  cause  stood  as  if  there 
had  been  none;  and  the  plaintiff  could  then  only  proceed  to  judg- 
ment by  the  way  which  the  Act  of  Assembly  provides.  3  Penn. 
Rep.  70 ;  2  Arch.  Pr.  28 ;  5  Watts  69. 

JirClintock  and  Butler,  contra,  cited  the  Act  of  13th  June  1836, 
sect.  79,  on  the  subject  of  the  Commencement  of  Actions,  which, 
they  argued,  dispensed  with  the  necessity  of  an  affidavit  of  service. 
But  when  parties  appear  by  their  counsel  and  plead  to  issue,  and, 
when  a  jury  is  called  to  try  the  cause,  they  withdraw  their  appear- 
ance and  plea,  it  is  tantamount  to  a  confession  of  judgment ;  and 
when  all  things  are  presumed  to  be  rightly  done,  this  court  will 
not  disturb  the  judgment.  2  Watts  fy  Serg.  135. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  common  law  abhors  an  ex  parte  proceeding, 
whose  end  is  not  to  compel  a  contumacious  party  to  come  in ;  and 
it  consequently  knows  no  such  thing  as  judgment  for  want  of 
appearance.  It  deems  the  jurisdiction  of  the  person  to  be  incom- 
plete until  the  party  has  submitted  himself  by  appearing ;  and 
hence  its  recourse  to  the  dilatory  process  of  outlawry  rather  than 
pass  on  the  right  of  an  absent  defendant,  though  that  does  not  allow 
the  court  to  proceed  in  the  action  even  when  judgment  of  outlaw- 
ry has  been  pronounced,  but  gives  the  plaintiff  satisfaction  of  his 
debt  out  of  the  outlaw's  effects  found  by  the  inquest.  On  the 
same  principle  it  will  not  try  a  prisoner  charged  with  an  offence, 
who  refuses  to  plead.  It  is  evident  from  this,  that  the  common 
law  does  not  permit  a  judgment  inpersonam  to  be  rendered  against 
an  absent  party  in  any  case;  and  every  judgment  for  want  of 
appearance,  which  is  not  supported  by  a  statute,  is  consequently 
irregular.  Our  Act  of  1807  authorizes  it  in  ejectment ;  but  only 
where  it  is  preceded  by  an  affidavit  of  service ;  and  this  requisite 
has  not  been  dispensed  with  in  any  subsequent  enactment.  In 
the  present  case,  a  general  appearance  was  actually  entered,  and  all 
question  about  service  or  default  was  at  an  end ;  the  parties  were 
before  the  court,  and  the  process  had  done  its  office.  The  cause 
was  put  at  issue  in  the  usual  way ;  but  the  court  permitted  the  de- 
fendant's attorney  to  withdraw  his  appearance  and  plea  at  the  trial, 
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and  instantly  gave  judgment  for  the  plaintiff.  Now,  to  say  nothing 
of  the  want  of  an  affidavit  of  service,  which  would  have  offered 
a  decisive  objection  to  such  a  step  in  the  first  instance,  it  is  suffi- 
cient to  say  that  when  the  exigence  of  the  writ  has  been  answered 
by  an  appearance  recorded,  but  subsequently  vacated  by  the 
attorney's  death,  removal,  or  retirement  from  the  court,  the  course 
is  not  to  sign  judgment  for  what  the  client  could  not  prevent,  but 
to  rule  him  into  court  by  a  fresh  appearance  in  person  or  by  coun- 
sel ;  for  there  must  always  be  an  appearance  by  party,  or  by  coun- 
sel responsible  for  him  to  the  court.  Such  a  rule  is  a  monition  for 
his  benefit,  which  he  may  disregard  without  incurring  any  other 
penalty  than  suffering  the  other  party  to  have  an  appearance 
entered  for  him ;  and  the  practice  is  the  same  whether  the  defend- 
ant's, or  the  plaintiff's  appearance  has  been  vacated.  But  though 
I  have  known  instances  of  a  rule  to  appear  again  in  person  or  by 
new  counsel,  there  is  seldom  occasion  to  resort  to  it. 

The  practice  of  our  courts  has  been  modelled  after  that  of  the 
Common  Pleas  at  Westminster,  whose  process  is  summons  and 
distress  infinite,  according  to  the  usage  of  the  common  law,  (Introd. 
to  Cromp.  Pr.  Ch.  V.},  and  which  consequently  does  not  authorize 
a  judgment  by  default  for  want  of  appearance.  Strictly  speaking, 
that  judgment  was  authorized,  for  the  first  time  in  Pennsylvania, 
by  the  Act  of  1806  to  regulate  arbitrations  and  proceedings  in 
courts  of  justice.  By  the  Act  of  1725  to  regulate  the  practice 
on  writs  of  summons  and  arrest,  the  plaintiff  was  allowed,  after 
affidavit  of  service,  to  file  a  common  appearance  for  the  defendant 
and  proceed  to  judgment  against  him  by  nil  dicit,  which  was  indeed 
a  species  of  judgment  by  default;  but  it  is  remarkable  that 
the  British  Parliament,  though  borrowing  copiously  from  that  Act 
in  the  formation  of  the  recent  Statute  of  2  W.  4,  c.  39,  yet  adhered 
to  the  common  law  principle  of  authorizing  the  plaintiff,  in  case 
of  the  defendant's  default,  only  to  enter  an  appearance  for  him. 
This  reluctance  to  dispense  with  an  appearance  which  would  put 
the  plaintiff  to  the  proof  of  his  case  before  a  jury,  shows  pretty 
clearly  the  tone  of  the  common  law. 

As,  then,  this  judgment  is  unauthorized  by  any  statute,  how  is 
it  to  be  supported  ?  It  is  said  the  withdrawal  of  the  appearance 
and  plea,  was  understood,  at  the  time,  to  be  a  confession  of  judg- 
ment. But  no  such  nnderstanding  is  apparent  in  the  case  as  it 
stands  on  the  record,  by  which  alone  we  must  be  guided.  There 
certainly  was  no  confession  before  the  attorney's  appearance  was 
withdrawn ;  and  he  was  incompetent  to  bind  the  defendants  after 
he  had  ceased  to  represent  them.  In  cases  of  judgment  by  non 
sum  informatus,  or  nil  dicit,  the  attorney's  appearance  is  not  with- 
drawn because  there  could  be  no  judgment  without  it.  It  follows 
not  that  the  client  is  defenceless  because  his  counsel  may  have 
been  permitted  to  retire  from  his  cause ;  and  it  might  be  matter  of 
grave  surprise  to  him,  as  it  seems  to  have  been  to  these  defendants, 
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to  find  his  defence  precluded  by  it.  Even  where  he  has  shown 
himself  to  be  personally  in  default,  there  is  a  sufficient  remedy  in 
having  his  appearance  recorded  for  him.  If  the  plaintiff  has  been 
delayed,  in  this  instance,  it  has  been  his  own  fault ;  for  it  is  not 
to  be  believed  that  the  court  would  have  suffered  the  appearance 
to  be  retracted  against  his  consent.  That  done,  however,  nothing 
remained  but  to  rule  the  defendants  into  court  to  try  the  cause  in 
the  usual  way. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Costenbader  against  Shuman. 

One  who  obtains  the  possession  of  the  property  of  another  surreptitiously  or 
otherwise  wrongfully,  cannot  support  an  action  of  trespass  against  a  third  person, 
who,  by  virtue  of  a  judgment  and  execution  against  the  owner,  levied  and  carried 
it  away,  although  that  judgment  and  execution  may  have  been  obtained  from  the 
defendant  for  the  fraudulent  purpose  of  hindering  and  delaying  creditors,  of  whom 
the  plaintiff  in  the  action  of  trespass  was  one. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

This  was  an  action  of  trespass  by  Isaiah  Shuman  against  Dan- 
iel Costenbader,  William  Kitchen  and  James  Donaldson.  The 
questions  argued  in  this  court  arose  out  of  the  special  pleading  of 
the  parties,  which  was  very  voluminous  and  not  material  to  the 
merits  of  the  cause  as  it  was  decided.  The  whole  case  is  very 
fully  stated  in  the  opinion  of  the  court.  The  cause  was  argued  by 

Montgomery  and  Cooper,  for  plaintiffs  in  error. 
Comly  and  Frick,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  trespass  quare  clausum  fregit 
for  breaking  and  entering  the  plaintiffs'  close,  and  taking  and 
carrying  away  certain  personal  property,  viz.,  two  horses,  &c. 
The  defendants  justify  the  alleged  trespass  by  virtue  of  an  exe- 
cution on  a  judgment,  Daniel  Costenbader  against  Joseph  Mil- 
ler. The  plaintiff  replies,  that  the  judgment  was  obtained  by 
fraud  and  collusion  between  Miller,  Costenbader  and  Donaldson. 
On  this  allegation  the  parties  took  issue,  and  on  the  trial  the  plain- 
tiff, among  other  things,  offered  to  prove  fraud  in  obtaining  the 
judgment,  between  Miller  and  Costenbader,  omitting  Donaldson. 
In  admitting  the  evidence  on  this  issue,  the  defendants  allege  there 
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is  error.  The  material  facts  are  these :  Joseph  Miller,  who  con- 
fessed the  judgment  to  Costenbader,  was  indebted  to  the  plaintiff, 
Isaiah  Shuman,  for  money  advanced,  and  also,  as  he  alleged,  as  a 
surety  for  various  debts.  Shuman,  having  understood  that  an 
execution  was  about  to  issue  against  Miller  by  one  Dyer,  proposed 
that  Miller  should  assign  all  his  property  to  him,  (amongst  which 
the  property  in  dispute  is  included),  in  order  to  prevent  Dyer  from 
selling  it  on  his  execution,  and,  as  he  said,  that  the  same  might  be 
saved  for  the  use  of  Miller.  In  pursuance  of  this  plan,  the  par- 
ties came  before  Mr  Baldy,  a  justice  of  the  peace,  and  a  judgment 
was  confessed  for  $450.  At  the  same  time,  there  was  an  assign- 
ment of  the  property,  and  by  the  advice  of  the  justice  the  parties 
returned  to  the  house  of  Miller,  where  Miller  delivered  the  horses 
and  the  wagon,  and  the  articles  assigned  to  Shuman,  who  drove 
them  to  his  own  house,  but  immediately  after  returned  them  to 
Miller.  By  this  scheme,  or  in  some  other  manner,  they  contrived 
to  rid  themselves  of  Dyer's  execution.  The  property,  it  appears, 
after  the  arrangement,  remained  as  before,  in  the  possession  of 
Miller,  and  continued  so  until  several  days  thereafter,  when  Shu- 
man, without  any  previous  consent,  took  them  out  of  the  pos- 
session of  the  servant  or  agent  of  Miller.  On  this  property  so 
acquired  a  levy  is  made  by  the  defendants,  one  of  whom  is  the 
sheriff,  another  his  deputy,  and  the  third  the  plaintiff  in  the  judg- 
ment on  which  the  execution  issued.  And  the  simple  question  is, 
was  the  property  levied  on,  the  property  of  Miller  or  Shuman  ? 
For,  if  it  was  the  goods  of  the  former,  it  cannot  admit  of  doubt 
that  the  defendants  were  justifiable  in  entering  the  plaintiff's  pre- 
mises and  making  the  levy.  On  the  other  hand,  if  the  goods  did 
not  belong  to  him,  the  defendants  are  trespassers.  If  the  goods 
were  not  Miller's,  the  possession  of  Shuman  will  entitle  him  to  an 
action  of  trespass ;  but  if  Miller's,  the  goods  are  liable  to  execu- 
tion as  his  property. 

That  the  horses  and  wagon  at  one  time  belonged  to  Miller,  is 
admitted.  Did,  then,  the  arrangement  or  contract  devest  the  right 
of  Miller,  and  had  Shuman  a  right  to  take  a  forcible  or  surrepti- 
tious possession  of  the  goods  ?  What  was  the  arrangement,  its 
objects  and  purposes  ?  It  was  evidently  made  to  hinder  and  de- 
fraud Dyer,  and  as  respects  him  and  the  other  creditors,  the  agree- 
ment was  void,  but  as  between  themselves,  it  was  good.  But  the 
question  recurs,  what  was  the  agreement  ?  And  if  the  uncontra- 
dicted  testimony  is  to  be  believed,  all  the  goods  assigned  were  to 
remain  in  the  possession  and  for  the  use  of  the  assignor,  he  pay- 
ing to  the  assignee  the  interest  on  the  debt  in  the  nature  of  a  rent. 
It  is  not  a  sale,  (such  cannot  be  pretended  to  be  the  character  of 
the  bargain),  for  it  is  expressly  agreed  it  shall  be  Miller's  after  he 
pays  the  debt  due  to  Shuman.  This  amounts  to  nothing  more, 
as  between  themselves,  than  an  assignment  as  a  security  for  a 
debt,  the  assignor,  by  the  agreement  and  with  the  assent  of  the 
m.  —  64  2s 
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assignee,  retaining  possession  as  before  the  contract.  If  this  was 
the  agreement,  Shuman  in  undertaking  to  take  possession  contrary 
to  the  contract  was  manifestly  a  wrongdoer,  and  as  such  rendered 
himself  liable  to  an  action.  His  possession  being  unjustly  ac- 
quired, cannot  be  the  foundation  of  an  action  either  against  the 
assignor  or  any  person  claiming  under  him. 

But  it  is  said  (and  this  is  the  turning  point  of  the  cause,)  that 
the  judgment  on  which  execution  was  issued,  was  for  an  amount 
greater  than  was  due,  and  that  the  judgment  is  therefore  fraudu- 
lent and  void.  But  admitting  this  to  be  so  as  against  creditors, 
it  is  good  between  the  parties ;  and  it  may  be  asked,  in  what  does 
this  concern  Shuman,  who,  it  must  be  remembered,  comes  into 
court  as  a  wrongdoer,  or  one  who  has,  without  claim  of  right,  taken 
possession  of  the  goods  of  another  ?  What  can  it  avail  him,  that 
a  person,  from  whom  he  has  unlawfully  and  contrary  to  his  con- 
tract, taken  the  property,  chooses  to  confess  judgment  for  an 
amount  greater  than  he  owes,  or  even  when  nothing  is  due? 
What  has  he  to  do  with  it,  and  why  should  he  be  permitted  to 
inquire  into  the  validity  of  the  judgment  ?  May  not  the  owner 
assign  his  right,  with  or  without  consideration,  without  the  con- 
sent of  any  person  ?  and  in  what  way  can  it  affect  a  wrongdoer, 
and  what  right  has  he  to  complain  ?  It  may  be  said,  Shuman  is 
a  creditor ;  but  it  is  only  in  his  character  of  a  wrongdoer  the 
attempt  is  made  to  sustain  the  suit.  If  this  be  a  correct  view  of 
the  case,  it  is  very  plain  the  cause  has  been  tried  on  erroneous 
principles,  and  on  an  immaterial  issue.  It  follows,  therefore,  that 
there  was  error  in  admitting  any  evidence  of  fraud  and  collusion 
in  obtaining  the  judgment.  It  will  be  perceived  that  we  do  not 
put  the  case  on  the  ground  that  the  evidence  offered  does  not  sup- 
port the  issue,  but  upon  the  general  principle  that  whether  collu- 
sion or  not,  is  entirely  immaterial.  If  the  plaintiff  had  not  the 
rightful  possession,  he  cannot  maintain  the  suit,  and  we  cannot 
see  how  he  is  entitled  to  his  action,  even  if  the  judgment  should 
be  without  exception.  So  that  in  whatever  way  it  is  received,  the 
evidence  has  nothing  to  do  with  the  controversy.  On  the  whole, 
we  are  of  opinion  that  justice  requires  this  case  should  be  sent  to 
another  trial.  And  we  would  recommend  a  withdrawal  of  the 
special  pleas,  which  have  only  served  to  perplex  the  court  and 
counsel,  and  that  the  cause  be  tried  on  the  general  issue. 

It  is  obviously  unnecessary,  as  the  case  stands,  to  trouble  our- 
selves now  with  the  other  points  which  have  been  argued  by  the 
counsel. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Haydock  against  Tracy. 

A  promise  made  on  Sunday  to  pay  a  debt  which  was  barred  by  the  Statute  of 
Limitations,  without  making  proof  of  the  original  debt,  is  not  sufficient  evidence  to 
maintain  an  action. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Henry  W.  Haydock  against  George  Tracy.  Case  in  assumpsit. 
The  plaintiff  declared  for  goods  sold  and  delivered  to  the  defend- 
ant ;  for  goods  sold  and  delivered  to  the  defendant  and  one  Ridg- 
way,  the  recovery  of  which  was  barred  by  the  Statute  of  Limita- 
tions, but  which  the  defendant  promised  to  pay.  The  only  proof 
given  in  the  cause  was  the  deposition  of  Humphrey  B.  Dunham, 
the  material  parts  of  which  were  as  follows : 

"  In  the  fall  of  1837,  he  called  on  the  defendant  Tracy,  and  pre- 
sented to  him  an  account  for  merchandize  furnished  him  (Tracy) 
and  one  Ridgway,  by  the  plaintiff.  Tracy  acknowledged  the  cor- 
rectness of  the  account  so  presented,  but  said  he  supposed  it  had 
been  settled  by  his  agents  in  New  York,  who  had  compromised 
with  his  creditors  generally,  and,  as  he  supposed,  with  all;  that, 
however,  he  had  receipts  or  accounts,  which  would  show  whether 
it  had  been  settled  or  not ;  that  he  would  examine  them,  and  pro- 
vided he  could  not  find  proof  of  its  settlement,  he  would  satisfy 
the  claim,  either  by  remitting  the  amount,  or,  as  he  expected  soon 
to  visit  the  city,  by  calling  on  Haydock,  -the  plaintiff,  personally, 
and  paying  it.  This  is  all  the  defendant  said  about  it ;  and  the 
only  time  he  ever  presented  such  an  account  to,  or  called  on  the 
defendant." 

"  On  looking  at  the  paper  handed  to  him,  marked  '  No.  1,'  and 
annexed  hereto,  he  thinks  it  is  not  the  account  above  mentioned, 
presented  to  the  defendant ;  that  is  to  say,  it  is  not  the  same  paper. 
According  to  the  best  of  his  recollection  and  belief  upon  the  sub- 
ject, he  left  with  the  defendant,  the  bill  so  made  out  and  presented 
to  the  defendant,  as  above  mentioned,  and  did  not  preserve  a  copy 
of  it.  The  bill  or  account  so  presented  to  defendant,  was  not  of 
the  same  amount,  nor  were  all  the  items  or  dates  the  same  as  those 
of  'No.  1,"  (the  main  difference,  however,  being  that  the  interest 
on  the  account  presented  to  defendant  was  computed  to  about  the 
time  it  was  presented  :  whereas,  in  paper  '  No.  1,'  it  appears  to  be 
computed  to  September  19th  1839.)  The  account  so  presented  to 
defendant,  the  correctness  of  which  was  acknowledged  by  him, 
as  aforesaid,  was  an  account  for  merchandise  furnished  on  the  20th 
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of  February  and  the  31st  of  July  1826,  as  per  bills  previously  ren- 
dered, amounting  together  to  the  sum  of  $127.03,  on  which  there 
was  credited,  as  of  July  3lst  1826,  the  sum  of  $30,  and  on  which 
also,  interest  was  computed  and  added,  at  the  rate  of  7  per  cent, 
per  annum  on  the  balance,  allowing  six  months  credit  on  each  of 
the  said  several  bills," 

"  The  promise  made  by  the  defendant  to  pay  the  account  above 
mentioned,  as  above  stated,  was  made  on  Sunday ;  and  he  saw 
the  defendant  in  the  year  1837,  on  no  other  day  but  Sunday." 

The  court  (Lewis,  President,)  instructed  the  jury  that  the  evi- 
dence given  did  not  sustain  the  plaintiff's  declaration,  and  he  was 
not  entitled  to  recover.  * 

Williston,  for  plaintiff  in  error. 
Overton,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  comes  before  us  in  such  a  shape  that  we 
must  affirm  the  judgment,  unless  we  suppose  some  evidence  to 
have  been  given  other  than  is  sent  up  to  us.  There  is  no  evidence 
before  us  that  the  plaintiff  sold  or  delivered  any  goods  to  the 
defendant  alone,  or  to  him  and  Ridgway,  except  what  appears  in 
the  testimony  of  Dunham  taken  on  a  commission.  (Here  the 
learned  judge  states  the  substance  of  the  deposition). 

On  this  evidence  the  Judge  told  the  jury  that  the  plaintiff  could 
not  recover — and  certainly  he  could  not.  I  do  not  say  what  might 
have  been  the  case  if  the  plaintiff  showed  that  his  books  showing 
a  sale  and  delivery  of  goods  to  Tracy  &  Ridgway,  had  been  burnt 
or  destroyed ;  nor  even  if  notice  had  been  given  to  Tracy  to  pro- 
duce the  account  which  the  witness  swears  he  believes  he  left 
with  him.  Nothing  of  this  was  done  or  offered.  When  a  plaintiff 
sues  for  the  price  of  goods  sold  and  delivered,  he  must  prove  that 
such  goods  were  sold  and  delivered,  and  the  amount  of  goods  sold, 
and  the  price  of  them.  This,  if  sold  within  six  years ;  and  he 
must  make  in  court  the  same  or  some  legal  proof  of  such  sale  and 
delivery,  if  sold  more  than  six  years  before  suit,  and  the  plea  of 
Statute  of  Limitations  is  interposed.  The  pleas  of  non  assumpsit 
and  non  assumpsit  infra  sex  annos,  are  both  put  in,  and  the  plain- 
tiff must  always  make  out  his  case  on  the  first  plea  before  any 
question  on  the  second  can  arise.  It  can  never  be  that  a  stale 
demand  can  be  recovered  on  evidence  which  would  not  support  a 
suit  on  a  contract  made  one  year  ago.  The  paper  annexed  to  the 
deposition  was  not  even  a  copy  of  the  one  presented  to  the  defend- 
ant five  years  ago.  The  proof  in  court,  then,  was  parol  evidence 
of  a  sale  of  goods  in  1826,  by  the  memory  of  what  a  man  heard 
five  years  ago,  and  this  without  any  proof  that  the  books  of  a 
merchant  showing  date  and  quantity  sold,  and  price,  are  lost — or 
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any  notice  to  the  defendant  to  produce  the  paper  which  the  witness 
thinks  he  left  with  him. 

It  has  been  decided  by  this  court,  that  where  a  witness  in  his 
deposition  swears  that  a  certain  draft  of  a  survey  was  given  him, 
"  a  copy  of  which  is  annexed  to  this  deposition,"  the  deposition 
and  copy  of  the  draft  are  not  evidence,  unless  the  original  draft  is 
accounted  for.  In  Hart  v.  Yunt  (1  Watts  253),  parties  met  before 
referees,  and  defendant  produced  receipts.  A  person  present  wrote 
down  a  list  of  them,  and  their  dates  and  amounts.  This  list  is  not 
evidence,  though  proved  by  him  who  made  it ;  the  receipts  must 
be  produced  in  court,  unless  the  non-production  is  satisfactorily 
accounted  fcr.  Here  the  paper  annexed  to  the  deposition  is  the 
work  of  the  plaintiff,  and  differs  in  date  and  amount.  See  Withers 
v.  Atkinson  (1  Watts  243).  We  do  not  know  on  what  the  opinion 
of  the  court  "  that  on  the  evidence  and  law,  plaintiff  could  not 
recover,"  was  founded.  In  addition  to  what  has  been  said,  there 
was  discussion  on  whether  the  evidence  took  the  case  out  of  the 
Statute  of  Limitations,  and  whether  a  contract  or  promise  to  pay, 
made  on  a  Sunday,  will  support  an  action.  On  the  first,  there  was 
an  assertion  that  the  defendant  believed  the  debt  was  paid  many 
years  ago ;  he  acknowledged  he  was  at  one  time  indebted ;  thought 
he  had  receipts  or  accounts  which  would  show  whether  it  had 
been  paid  by  his  agents  in  New  York ;  and,  if  he  could  not  find 
proof  of  its  settlement,  promised  to  pay.  Now  he  might  find  let- 
ters or  accounts  from  his  agents  which  would  satisfy  himself  that 
it  had  been  paid,  and  which  yet  might  not  be  admissible  evidence 
in  court  of  actual  payment ;  and  I  would  hesitate  long,  if  those 
agents  in  New  York  were  dead,  and  their  books  and  papers  not  to 
be  found,  before  I  would  say,  this  was  a  promise  to  pay,  unless 
legal  evidence  of  payment  could  be  found  in  1842.  The  cases  cited 
will  show  how  the  law  on  this  subject  has  been  held  in  this  State ; 
particularly  6  Watts  219,  and  10  Watts  172. 

But  it  is  not  necessary  to  put  the  case  on  the  decision  of  this 
point.  The  proof  is  full,  made  by  the  plaintiff's  own  witness,  that 
he  called  on  business,  on  the  defendant,  on  a  Sunday — produced 
an  account — entered  into  a  discussion  respecting  that  business — 
and,  as  he  says,  defendant  made  a  new  and  conditional  contract, 
on  which  contract  plaintiff  seeks  to  recover.  Our  Act  of  Assembly 
of  22d  of  April  1794,  says,  "  If  any  person  shall  do  or  perform  any 
worldly  employment  or  business  whatsoever,  on  the  Lord's  day, 
commonly  called  Sunday,  works  of  necessity  and  charity  only 
excepted,  and  be  convicted  thereof,  every  such  person  so  offending 
shall  for  every  such  offence,  forfeit  and  pay,"  &c.  &c.  It  is  now 
settled  beyond  all  controversy,  say  this  court,  that  if  any  act  is  for- 
bidden under  a  penalty,  a  contract  to  do  it  is  void.  6  Watts  231, 
233.  There  are  two  or  three  cases  in  our  books  in  which  this 
defence  was  made  and  did  not  avail,  because  the  facts  necessary 
to  prove  it  were  not  made  out,  and  the  defence  being  generally  by 
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one  who  had  violated  the  law  as  much  as  the  plaintiff,  clear  proof 
of  the  violation  of  the  statute  was  required.  On  this  ground,  as 
well  as  the  first  mentioned,  the  court  was  right  in  saying  the 
plaintiff  could  not  recover. 

There  was  on  the  paper-book,  that  a  certain  part  of  the  deposi- 
tion, which  stated  certain  declarations  of  a  brother  of  defendant, 
were  not  taken  into  view  by  the  court.  Certainly  they  could  not 
affect  the  cause,  unless  the  brother  was  proved  to  be  the  agent  of 
the  defendant.  In  this  the  court  was  clearly  right ;  besides,  they 
appear  to  be  offers  by  the  brother  to  effect  a  compromise  of  this 
business,  and  were  not  accepted  by  the  plaintiff. 

• 
Judgment  affirmed. 


Ash  against  Ashton. 

When  lands  were  actually  confiscated  because  of  the  treason  of  their  owners, 
in  pursuance  of  the  Act  of  6th  March  1778,  there  is  no  legal  presumption  that 
the  traitor  returned  and  surrendered  himself  according  to  the  requisitions  of  the 
proclamation  of  the  8th  of  May  1778.  If  he  did,  it  is  the  subject  of  proof. 

Lands  thus  confiscated  were  not  restored  by  the  treaty  of  peace,  but  the  title 
of  the  commonwealth  remained. 

The  3d  section  of  the  Act  of  3d  of  April  1804,  and  the  Act  of  13th  of  March 
1815,  are  to  be  construed  as  being  in  pari  materid,  and  to  limit  the  right  of 
action  by  the  owner  of  unseated  land  against  a  purchaser  to  five  years. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

This  was  an  action  of  ejectment  brought  by  Albert  B.  Ashton 
and  Alfred  R.  Ashton,  by  their  next  friend  John  R.  Ashton,  and 
Isaac  S.  Ashton,  John  R.  Ashton,  Samuel  R.  Ashton  and  Augus- 
tus Ashton  against  Christian  Ash  and  Jacob  Ash,  to  recover  a 
tract  of  land  containing  247  acres  49  perches.  Both  parties  de- 
rived their  respective  claims  to  the  land  from  a  warrant  in  the 
name  of  Robert  Wilson,  dated  the  26th  of  January  1774,  a  sur- 
vey made  in  pursuance  thereof,  and  a  patent  founded  on  the  same 
to  Alexander  Bartram,  dated  29th  of  March  1775,  reciting  a  deed 
of  conveyance  from  Robert  Wilson,  dated  27th  of  January  1774. 

The  plaintiffs,  to  establish  their  right  to  the  land,  offered,  first, 
to  show  by  a  proclamation  of  the  Supreme  Executive  Council  of 
the  State,  issued  the  8th  of  May  1778,  in  pursuance  of  the  3d  sec- 
tion of  the  Act  of  the  6th  of  March  1778,  that  Alexander  Bartram 
was  attainted  of  high  treason,  having  failed  to  render  himself  as 
therein  required,  and  abide  his  legal  trial  for  the  treason  thereby 
charged  against  him ;  that  by  reason  thereof  his  right  to  the  land 
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became  forfeited,  and  his  title  thereto  vested  in  the  State ;  that 
the  State  afterwards  by  deed,  dated  24th  of  March  1787,  and  exe- 
cuted by  Charles  Biddle,  Vice-President,  on  behalf  of  the  State, 
after  reciting  the  proclamation  and  the  failure  of  Bartram  to  ren- 
der himself  and  abide  his  trial,  by  reason  whereof  and  by  force 
of  the  Act  of  Assembly  aforesaid,  he  was  attainted  of  high  trea- 
son, and  all  his  estate,  real  and  personal,  within  the  State  was  for- 
feited to  its  use,  &c. ;  and  that  the  agents  for  the  State  for  the 
sale  of  confiscated  estates  in  the  county  of  Northumberland,  hav- 
ing previously  given  due  and  legal  notice  of  the  day  and  place  of 
sale,  on  the  28th  of  February  1787,  sold  the  land  at  public  sale, 
at  the  court-house  in  Sunbury,  to  Alexander  Power  for  £51,  in 
consideration  whereof,  and  of  the  payment  of  the  £51  by  Power, 
did  grant,  bargain  and  sell  the  land  in  fee  to  him.  A  certified 
copy  also  from  the  minutes  of  the  Supreme  Executive  Council 
was  included  in  the  offer,  showing  that  Charles  Biddle  was  Vice- 
President  of  the  same  at  the  time,  and  that  he  executed  such  deed 
of  conveyance  on  behalf  of  the  State. 

The  defendants  objected  to  this  evidence,  but  the  court  over- 
ruled the  objection  and  admitted  the  evidence;  the  defendants 
excepted.  This  exception  was  made  the  ground  of  the  first  error. 

The  plaintiffs  then  gave  in  evidence  a  regular  chain  of  title  by 
deeds  of  conveyance  from  Power  down  to  Samuel  Ashton,  of 
whom  the  plaintiffs  were  the  heirs  at  law. 

The  defendants  claimed  under  a  sale  and  conveyance  of  the 
land  by  the  county  treasurer  for  taxes,  assessed  in  1814,  1815  and 
1816 ;  and  after  proving  an  assessment  made  upon  it  as  unseated 
in  1814,  offered  a  deed  of  conveyance,  dated  the  15th  of  Novem- 
ber 1816,  from  James  Loughead,  county  treasurer,  to  Daniel  Mont- 
gomery. This  was  objected  to  by  the  plaintiffs.  The  defendants 
then  gave  evidence  of  an  assessment  made  on  the  land  as  unseat- 
ed for  the  year  1820,  amounting  to  $5.66,  and  offered  in  evidence 
another  deed,  dated  the  5th  of  August  1822,  from  William  Wil- 
son, county  treasurer,  to  John  C.  Boyd,  in  connexion  with  the  first 
treasurer's  deed,  and  a  regular  succession  of  deeds  of  conveyance 
from  the  vendees  of  the  two  treasurers  down  to  the  defendants ; 
with  evidence  also  showing  that  they  had  been  in  possession  of 
the  land  under  these  deeds  more  than  five  years,  and  had  made 
improvements  thereon  of  great  value.  It  being  understood  that 
no  bond  had  been  given  by  the  purchasers  at  either  of  those  trea- 
surer's sales  for  the  surplus  money  after  paying  the  taxes  and 
costs  accrued  thereon,  this  evidence  was  offered  for  the  purpose 
of  showing  in  the  first  place,  that  the  defendants,  though  no  such 
bonds  had  been  given,  had  acquired  a  right  to  the  land  by  virtue 
of  their  possession  for  five  years,  under  the  clause  in  the  3d  sec- 
tion of  the  Act  of  the  3d  April  1804,  (4  Smith's  L.  202),  direct- 
ing the  mode  of  selling  unseated  lands  for  taxes,  which  declares 
that  "  no  action  for  recovery  of  said  lands  shall  lie,  unless  the 
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same  be  brought  within  five  years  after  the  sale  thereof  for  taxes 
as  aforesaid."  And  in  the  second  place,  if  they  were  not  entitled 
to  hold  the  land,  that  they  might  have  the  value  of  their  improve- 
ments ascertained  by  the  jury,  and  paid  by  the  plaintiffs  agree- 
ably to  another  clause  in  the  proviso  to  the  same  section,  provid- 
ing "  where  a  recovery  is  effected,  that  in  such  cases  the  value  of 
the  improvements  made  on  the  lands  after  the  sale  thereof  for 
taxes,  shall  be  ascertained  by  the  jury  trying  the  action  for  recov- 
ery, and  paid  by  the  person  or  persons  recovering  the  same  before 
he,  she  or  they  shall  obtain  possession  of  the  lands  so  recovered." 
This  evidence  was  objected  to  by  the  plaintiffs,  and  the  court  over- 
ruled it.  To  the  opinion  of  the  court  the  defendants  took  excep- 
tion, which  is  the  basis  of  the  second  error  assigned. 

Comly  and  Montgomery,  for  plaintiffs  in  error.  The  Act  of  1778 
requires  that  a  registry  should  be  made  of  those  who  had  not  sur- 
rendered themselves  at  the  end  of  forty  days.  No  such  registry 
was  shown  here,  and  the  reasonable  presumption,  therefore,  was, 
that  there  was  a  surrender.  The  Act  also  requires  that  a  certified 
copy  should  be  furnished  to  the  Judges  of  the  Supreme  Court,  and 
forwarded  to  the  sheriff  of  the  county  where  the  lands  lie.  Now 
as  the  plaintiffs  rely  upon  a  forfeiture  for  a  criminal  offence,  cer- 
tainly they  are  bound  to  show  that  the  law,  in  all  its  requisitions, 
was  complied  with.  13  Serg.  #  Rawle  208 ;  10  Watts  469.  It 
does  not  appear  that  the  commonwealth  had  done  any  act  to  con- 
summate the  forfeiture  before  the  treaty  of  peace ;  a  fair  interpre- 
tation of  that  Act,  then,  should  relieve  the  land  from  the  forfeiture. 

The  defendants  are  clearly  protected  in  their  possession  by  the 
3d  section  of  the  Act  of  1804,  (4  Smith's  Laws  202) ;  but  it  is  said 
this  Act  is  repealed  by  that  of  1815.  There  is  no  repealing  clause, 
and  it  cannot  be  shown  how  they  are  inconsistent  with  each  other. 
A  sale  under  the  Act  of  1815,  without  a  surplus  bond,  would  be 
irregular ;  but  if  the  purchaser  goes  into  possession,  and  so  remains 
for  five  years,  he  is  protected  by  the  Act  of  1804.  10  Serg.  <£• 
Rawle  234;  8  Watts  364;  5  Watts  451.  At  all  events,  the  plain- 
tiffs were  not  entitled  to  recover  without  paying  for  the  improve- 
ments. 1  Serg.  fy  Rawle  38 ;  3  Watts  106 ;  8  Watts  435 ;  5  Watts 
350 ;  2  Watts  $  Serg.  107. 

Cooper  and  Frick,  contra.  The  property  was  forfeited  unless 
the  traitor  surrendered  himself.  This  was  an  affirmative  act. 
which  must  be  proved ;  there  was  no  legal  presumption  about  it. 
1  Yeates  287.  The  recitals  in  the  deed  from  the  commonwealth 
are  evidence  of  the  facts.  2  Serg.  fy  Rawle  486.  The  want  of  a 
surplus  bond  is  fatal  to  the  defendant's  title.  8  Watts  364 ;  6  Watts 
416 ;  9  Watts  300.  And  the  Act  of  1815,  which  was  intended  to  be, 
and  is,  a  perfect  system  of  itself,  for  the  sale  of  unseated  lands, 
virtually  repeals  the  Act  of  1804. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  regard  to  the  first  error,  it  is  contended  by  the 
counsel  for  the  plaintiffs  in  error,  that  the  deed  of  conveyance  from 
the  State  was  inadmissible  because  no  attainder  was  shown.  That 
it  being  the  duty  of  Alexander  Bartram  to  surrender  himself  and 
take  his  trial  according  to  the  requisition  contained  in  the  procla- 
mation, it  was  therefore  to  be  presumed  that  he  did  do  so,  until 
the  contrary  was  proved.  Such  a  presumption,  however,  would 
not  only  be  contrary  to  the  rule  of  law  which  makes  it  incumbent 
upon  the  party  alleging  compliance  or  performance  to  prove  it,  but 
likewise  contrary  to  the  general  practice,  at  all  times,  of  those 
who  become  fugitives  from  the  criminal  justice  of  their  country. 
It  is  rare  indeed  that  any  such  feel  themselves  bound  to  return 
and  put  themselves  upon  their  trial.  But  if  any  one  does  do  so,  a 
record  of  it  is  invariably  made.  Indeed,  it  must  be  made,  so  that 
he,  or  any  others  interested  in  showing  the  feet  of  his  return  and 
his  taking  his  trial,  can  easily  do  it,  by  producing  the  record  made 
thereof,  or  a  certified  copy  of  it.  The  admission  of  the  evidence 
was  also  objected  to  because  no  registry  of  the  attainder  was  shown. 
But  the  proclamation  and  the  Act  of  Assembly  on  the  subject  were 
produced,  and  they  are  a  sufficient  registry  of  the  attainder,  so  far 
as  regarded  the  party  himself,  his  heirs  or  assigns,  in  the  absence 
of  proper  evidence  proving  that  he  did  return,  as  required  by  the 
proclamation,  and  abide  his  legal  trial. 

The  registry  required  by  the  7th  section  of  the  Act  to  be  made 
of  the  names  of  persons  attainted  or  to  be  attainted  of  high  treason 
by  virtue  of  the  Act,  and  of  all  their  real  and  personal  estates  and 
interests  vested  thereby  or  otherwise  in  the  State  by  reason  of 
such  attainder,  was  evidently  intended  for  the  benefit  of  such  as 
might  have  claims  to  or  upon  such  estates.  The  9th  section  of 
the  Act  seems  to  show,  pretty  clearly,  that  this  was  the  main 
object  of  it,  by  making  it  the  duty  of  the  President  or  Vice-Presi- 
dent and  council,  to  cause  the  registry,  or  a  copy  of  it,  to  be  kept 
by  the  secretary  open  for  public  inspection,  and  directing  him  to 
transmit  copies  of  it  to  the  Justices  of  the  Supreme  Court  or  one 
of  them  ;  also  to  the  sheriff  of  the  county  within  which  any  for- 
feited real  estate  was  situate,  which  was  to  be  open  to  the  inspec- 
tion of  every  person ;  so  that  all  persons  having  claims  to  or  upon 
such  estate  might,  agreeably  to  the  14th  section  of  the  Act,  file 
the  same,  if  against  the  personal  estate,  in  the  secretary's  office, 
within  three  months  from  the  date  of  the  entry  of  the  registry  kept 
by  him  ;  and,  if  against  the  real  estate,  within  six  months  from  the 
entry  of  the  registry  to  be  kept  by  the  sheriff  of  the  county  where 
such  estate  lay;  in  order  that  their  claims,  if  just,  might  be 
allowed  or  satisfied;  or  if  not  filed  within  the  term  prescribed,  the 
consequence  would  seem  to  be  that  they  would  be  lost.  But  this 
being  the  real  object  of  the  registry  required  by  the  Act,  a  neglect 
to  make  it  could  not  be  necessary  to  vest  in  the  State  a  right  to 
in.  —  65 
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the  estates  of  those  attainted  under  the  Act  of  high  treason,  nor 
yet  devest  the  State  of  such  right  after  having  vested.  A  neglect, 
however,  to  make  such  a  registry,  and  to  deposit  and  forward 
copies  of  it,  as  directed  by  the  Act,  might  leave  the  estates  for- 
feited subject  to  the  rights  of  all  those  having  claims  to  or  upon 
the  same,  in  the  hands  of  the  vendees  of  the  State.  This  would 
seem  to  be  the  most  that  could  result  from  such  neglect  on  the 
part  of  the  State. 

It  is  also  further  objected,  that  the  land  was  not  taken  and  sold 
by  the  State,  until  after  the  treaty  of  peace  was  concluded  between 
the  United  States  and  Great  Britain,  the  6th  article  of  which 
declares  "that  there  shall  be  no  further  confiscations  made,  or  any 
prosecutions  commenced  against  any  person  or  persons,  for  or  by 
reason  of  the  part  which  he  or  they  have  taken  in  the  present 
war;  and  that  no  person  shall,  on  that  account,  suffer  any  further 
loss  or  damage,  either  in  his  person,  liberty,  or  property;  and  that 
those  who  may  be  in  confinement,  on  such  charges,  at  the  time  of 
the  ratification  of  the  treaty  in  America,  shall  be  immediately  set 
at  liberty,  and  the  prosecutions  so  commenced  be  discontinued." 
But  the  attainder  of  Bartram  had  taken  place  upwards  of  five 
years  before  the  making  of  this  treaty ;  and  his  estate,  within  the 
State,  not  only  became  forfeited  immediately  upon  his  attainder, 
but  vested  in  the  State,  according  to  the  express  provision  in  the 
close  of  the  5th  section  of  the  Act,  "  without  any  office  or  inqui- 
sition thereof,  thereafter  to  be  taken  or  found,"  so  that  the  6th 
article  has  no  application  whatever  to  this  case.  Dietrich  v. 
Mateer,  (10  Serg.  4*  Rawle  153).  We  therefore  consider  the  evi- 
dence admissible. 

The  first  question  raised  by  the  second  error  is,  whether  the 
five  years'  limitation,  contained  in  the  Act  of  1804,  is  still  in  force 
or  not;  for  if  it  be,  it  would  seem  to  be  applicable  to  this  case, 
and  would  form  a  bar  to  the  recovery  of  the  plaintiffs.  The 
defendants  claiming,  as  we  have  seen,  under  a  county  treasurer's 
sale  of  the  land,  for  taxes  assessed  on  it,  and  having  been  in  the 
possession  of  it,  under  such  sale,  upwards  of  five  years  previously 
to  the  bringing  of  this  action,  would  seem  to  be  entitled  to  protec- 
tion in  their  possession,  even  under  the  most  unfavourable  construc- 
tion for  them  that  could  well  be  given  to  the  Act.  The  words  of 
it  are,  "  no  action  for  the  recovery  of  said  lands  shall  lie,  unless 
the  same  be  brought  within  five  years  after  the  sale  thereof."  In 
this  case  18  years  had  elapsed  after  the  last  sale  of  the  land  for  taxes, 
before  this  action  was  brought ;  but  the  defendants  were  willing 
to  waive  all  that  portion  of  the  18  years,  during  which  they  and 
those  under  whom  they  claimed,  were  not  in  the  actual  possession. 
This  certainly  was  granting  all  possible  indulgence  to  the  owners 
of  the  land  at  the  time  of  the  sale  for  taxes,  that  the  Legislature 
could  have  intended;  and  indeed,  I  think,  more  than  was  intended, 
if  the  language  of  the  Act  is  to  be  regarded  as  truly  indicative  of 
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their  intention  in  this  particular ;  for  it  declares  expressly  that  no 
action,  for  the  recovery  of  the  land,  shall  lie  by  him  after  five 
years  from  the  sale.  I  am  inclined  strongly  to  believe,  that  the 
design  of  the  Act  was,  if  the  purchaser  at  a  tax  sale  took  posses- 
sion of  the  land  within  five  years  thereafter,  that  then  the  owner 
at  the  time  of  the  sale,  should  bring  his  action  within  the  five 
years ;  or  if  the  purchaser  did  not  take  the  possession  within  that 
period,  then  the  owner  should  be  bound  to  do  so,  otherwise  his 
right  to  the  land  should  be  for  ever  gone.  The  opinion  of  the 
late  Chief  Justice  Tilghman  was,  that  the  five  years  commenced 
running  from  the  date  of  the  sale  for  taxes.  Parish  v.  Stevens, 
(3  Serg.  fy  Rawle  298).  But  this  opinion  was  afterwards  over- 
ruled by  this  court,  in  Wain  v.  Shearman,  (8  Serg.  fy  Rawle  357), 
where  it  was  settled  that  the  five  years  did  not  commence  running 
until  actual  possession  was  taken  by  the  purchaser  at  the  tax 
sale,  or  by  some  one  claiming  under  him. 

But  it  is  contended  here,  that  the  Act  of  the  13th  of  March 
1815,  entitled  "  An  Act  to  amend  the  Act,  entitled  '  An  Act 
directing  the  mode  of  selling  unseated  lands  for  taxes,  and  for 
other  purposes,'  "  has  annulled  the  limitation  of  five  years,  con- 
tained in  the  Act  of  1804.  There  is  certainly  no  express  repeal 
of  this  limitation  of  five  years  in  the  Act  of  1815 ;  but  these  Acts, 
being  in  pari  materia,  must  therefore  be  considered  as  one  Act 
only;  and  if  it  be  that  the  Act  of  1815,  seeing  it  is  the  last  will 
of  the  Legislature  on  the  subject,  contain  in  it  anything  repugnant 
to  or  inconsistent  with  the  limitation  clause  of  five  years  in  the 
Act  of  1804,  it  must  be  considered  as  a  virtual  repeal  of  the  for- 
mer in  that  particular.  Or  if  any  parts  of  the  Act,  to  which  the 
Act  of  1815  is  a  supplement,  or  any  other  Act,  be  altered  or  sup- 
plied thereby,  they  are  expressly  repealed  by  the  last  section  of  it. 
The  4th  section  of  the  Act  of  1815,  seems  to  be  the  only  part  of 
it  which  has  any  bearing  upon  the  question  here.  By  this  sec- 
tion, the  owners  of  lands  sold  for  taxes,  are  allowed  two  years 
after  the  sale  thereof,  whether  the  sale  be  good  or  not,  to  redeem 
their  lands,  by  paying  or  tendering  to  the  county  treasurer  the 
amount  of  taxes  for  which  the  lands  were  sold,  and  the  costs 
incurred  thereby,  together  with  the  additional  sum  of  25  per  cent, 
thereon ;  and  if  the  county  treasurer  shall  refuse  to  receive  the 
same,  or  the  owners  of  the  lands  sold  for  taxes  shall  have  paid  the 
taxes  previously  to  the  sale,  they,  in  either  of  these  cases,  but  in 
no  other,  shall  be  entitled  to  recover  the  lands  by  due  course  of 
law.  In  all  the  cases  where  the  owners  of  lands,  sold  for  taxes, 
are  deprived  of  them  by  this  section,  unless  they  make  a  tender 
of  the  amount  of  the  taxes,  &c.,  as  therein  mentioned,  within  two 
years  after  the  sale  thereof,  the  limitation  of  five  years  must  be 
considered  as  altered  and  supplied ;  because  the  owners,  instead 
of  having  five  years  allowed  them  to  assert  their  claims  to  the 
land,  have  only  two,  which  is  certainly  a  very  material  alteration. 
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In  respect,  however,  to  a  case  coming  within  the  limitation  of  five 
years,  mentioned  in  the  Act  of  1804,  but  not  embraced  within  the 
provision  of  the  Act  of  1815,  allowing  only  two  years,  there  seems 
to  be  no  reason  why  it  should  be  considered  as  affected  by  this 
latter  Act,  because  the  alteration  made  thereby  does  not  extend 
to  it;  consequently  it  remains  as  it  did,  under  the  Act  of  1804, 
before  the  passage  of  the  Act  of  1815. 

The  case  now  under  consideration,  is  not  a  case  where  the  sale 
for  taxes  has  been  avoided  by  a  tender  of  the  amount  of  taxes,  &c., 
under  the  4th  section  of  this  latter  Act,  to  which  the  limitation  of 
two  years  is  made  directly  applicable ;  but  is  a  case  of  a  sale  for 
taxes,  considered  void  under  the  provisions  of  the  Act  of  1804, 
inasmuch  as  ho  bond  was  given  by  the  purchaser  to  the  county 
treasurer,  in  conformity  to  the  requisition  of  that  Act,  for  the  sur- 
plus of  the  purchase  money,  after  paying  out  of  it  the  taxes  and 
costs.  And  that  the  sale,  in  such  case,  is  void  for  want  of  such 
bond  being  given,  and  the  owner  of  the  land  at  the  time  of  the 
sale,  entitled  to  recover  it,  was  settled  in  the  cases  of  Sutton  v. 
Nelson,  (10  Serg.  fy  Rawle  238),  and  M' Donald  v.  Maus,  (8  Watts 
364),  notwithstanding  the  clause  in  the  4th  section  of  the  Act  of 
1815,  which  declares  that  the  owners  of  lands  sold  for  taxes,  shall 
be  entitled  to  recover  in  the  case  of  a  tender  of  the  amount  of  the 
taxes,  &c.,  as  already  mentioned,  and  where  they  shall  have  paid 
the  taxes  previously  to  the  sale  ;  "  but  in  no  other  case,  and  on  no 
other  plea,  shall  an  action  be  sustained."  But  it  appeared  plain, 
from  the  Act  of  1815,  that  the  Legislature  did  not  intend  to 
deprive  the  owner  of  the  land  of  that  security  for  the  payment 
of  the  surplus  money  coming  to  him,  which  was  afforded  by  the 
Act  of  1804,  by  its  making  the  bond,  taken  for  the  payment  of  it, 
binding  upon  the  land  as  effectually  and  in  like  manner  as  a  judg- 
ment, into  whose  hands  or  possession  soever  it  might  come. 
And  hence  it  became  necessary,  either  to  declare  the  sale  void, 
or  otherwise  leave  the  owner  of  the  land  at  the  time  of  the  sale, 
without  that  security  for  the  payment  of  the  surplus  money,  which 
the  Legislature,  by  the  Act  of  1804,  expressly  intended  he  should 
have,  and  which  they  certainly  did  not  intend,  by  the  Act  of  1815, 
to  take  away.  But  as  it  was  owing  to  the  default  of  the  purchaser, 
that  the  bond  was  not  given,  it  was  held  reasonable  and  right  that 
the  owner  should  recover  his  land  in  place  of  it. 

But,  then,  it  is  proper  to  observe  here,  that  if  the  bond  had 
been  given,  the  owners,  or  plaintiffs  below,  could  only  have  made 
it  available,  according  to  the  express  terms  of  the  Act,  by  causing 
an  action  to  be  entered  on  the  docket  of  the  prothonotary,  in 
whose  office  it  ought  to  have  been  filed,  within  Jive  years  after  the 
sale  of  the  land.  Is  there  not,  then,  great  propriety  in  saying, 
that  they  ought  not  to  be  permitted  to  recover  the  land,  after  the 
period  has  elapsed  within  which  they  would  have  had\a  right  to 
have  proceeded  on  the  bond,  had  one  been  given  and  filed  ?  It  is, 
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perhaps,  not  easy  to  discover  any  good  reason  why  they  should 
be  allowed  a  longer  time  to  proceed  to  recover  the  one  more  than 
the  other ;  for  as  regards  the  owners  at  the  time  of  the  sale,  the 
loss  is  the  same  to  them;  but  as  regards  the  interests  of  the  State, 
the  application  of  the  limitation  of  five  years,  in  order  to  bar  a 
recovery  of  the  land  by  the  owners,  may  be  very  important.  As 
regards  the  peace  and  quiet  of  the  community,  it  would  seem  to 
be  expedient  that  it  should  be  applied ;  and  as  regards  the  wealth 
of  the  State,  it  would  not  be  less  so;  because  a  protection  to  those 
in  possession  of  the  land,  by  the  application  of  such  a  limitation, 
would  be  a  great  inducement  with  them  to  improve  and  render  it 
much  more  productive  and  valuable  than  otherwise  they  would 
be  likely  to  do.  But  seeing  the  Act  of  1815  does  not  affect  or 
touch  this  case,  and  seeing  the  Act  of  1804  does  in  plain  terms  do 
so,  we  are  of  opinion  that  it  comes  fairly  within  the  limitation  of 
five  years,  contained  in  this  latter  Act ;  and  that  the  court  below 
ought,  therefore,  to  have  permitted  the  defendants  there  to  have 
given  the  evidence  offered  by  them,  and  mentioned  in  their  second 
bill  of  exceptions. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Egbert  against  Darr. 

A  defendant  arrested  upon  a  ca.  sa.  gave  bond  for  his  appearance  to  take  the 
benefit  of  the  insolvent  law,  and  upon  his  hearing  his  application  was  rejected ; 
whereupon  he  surrendered  himself  in  discharge  of  his  bail,  and  while  thus  in  cus- 
tody executed  another  insolvent  bond  to  the  same  plaintiff,  which  was  approved 
by  one  of  the  associate  judges,  and  he  was  discharged :  he  again  made  applica- 
tion for  the  benefit  of  the  insolvent  laws,  and  was  again  rejected.  Held,  that 
although  the  second  bond  was  illegal,  in  an  action  upon  it,  the  defendants  were 
estopped  from  asserting  its  illegality,  and  the  plaintiff  was  entitled  to  recover. 

ERROR  to  the  Common  Pleas  of  Union  county. 

George  Darr  against  John  Egbert  and  Michael  Smith.  This 
was  an  action  of  debt  upon  an  insolvent  bond.  John  Egbert 
was  arrested  upon  a  ca.  sa.,  at  the  suit  of  George  Darr,  and 
gave  bond  for  his  appearance  at  the  next  term  to  take  the  benefit 
of  the  insolvent  law ;  his  application  was  rejected,  whereupon  he 
surrendered  himself  to  prison  in  discharge  of1  his  bail.  While  thus 
in  prison  he  executed  another  insolvent  bond  with  Michael  Smith 
as  his  surety  to  George  Darr,  the  same  plaintiff,  conditioned  for 
his  appearance  at  the  next  term  to  take  the  benefit  of  the  law ; 
this  bond  was  approved  by  an  associate  judge.  He  did  appear, 

HI. 2  T 
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and  his  application  was  again  rejected  by  the  court.  This  suit 
was  brought  on  the  last  bond.  The  defence  was,  that  the  bond 
was  illegal  and  void,  and  therefore  there  could  be  no  recovery 
upon  it. 

LEWIS,  (President),  was  of  opinion,  upon  a  question  of  evidence 
which  determined  the  cause,  that  however  illegal  the  bond  was, 
the  defendants  were  estopped  from  asserting  its  illegality ;  that 
having  taken  the  benefit  of  it,  they  must  abide  the  consequence ; 
and  directed  a  verdict  for  the  plaintiff. 

Linn  and  Jordan,  for  plaintiff  in  error.  This  bond  cannot  be 
considered  as  deriving  its  obligatory  character  from  any  principle 
of  the  common  law ;  if  it  has  any  validity,  it  must  be  by  force  of 
some  statute.  13  Serg.  4*  Rawle  190.  There  is  no  statute  author- 
izing the  giving  of  an  insolvent  bond  by  one  who  is  in  custody  by 
his  own  voluntary  surrender.  The  bond,  therefore,  is  unauthor- 
ized and  void.  3  Watts  385;  1  Binn.  110;  Ing.  on  InsoL  28;  14 
Serg.  4*  Rawle  280. 

Miller,  contra.  If  the  plaintiff  cannot  recover  upon  this  bond, 
he  cannot  recover  at  all ;  for  the  sheriff  has  the  authority  of  the 
Judge  to  justify  him  in  discharging  the  defendant.  The  question 
then  is,  will  the  defendant  be  permitted  to  give  a  bond  wearing 
the  appearance  of  the  construction  which  is  given  by  the  statute 
to  insolvent  bonds,  impose  it  upon  the  Judge  as  legal  and  regular, 
procure  exemption  from  further  imprisonment,  and  when  he  is 
called  upon  to  respond  to  its  penalty  assert  that  this,  his  own  act, 
is  illegal  and  void.  He  is  estopped  from  making  a  defence  so 
fraught  with  injustice. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Whatever  may  have  been  the  circumstances 
attending  the  situation  of  the  insolvent  at  the  time  this  bond  was 
given,  I  am  of  the  opinion  entertained  by  the  court  below,  that  he 
is  now  estopped  from  setting  them  up.  The  petition  and  the  pur- 
port of  the  bond  amounted  to  an  affirmation  by  him,  that  he  was 
such  a  person  as  was  entitled  to  be  discharged  on  giving  bond  in 
the  ordinary  way.  No  circumstances  appeared  in  the  process  or 
proceedings  to  show  the  contrary ;  nor  was  anything  of  the  kind 
communicated  by  the  petitioner  to  the  associate  Judge  at  the  time 
the  bond  was  approved.  Had  they  been  communicated,  no  doubt 
the  Judge  would  have  taken  notice  of  them,  and  it  is  to  be  pre- 
sumed would  have  rejected  them.  After  obtaining  the  benefit  of 
it  by  such  a  representation,  and  by  a  concealment  of  material 
facts,  to  permit  the  petitioner  to  make  the  objections  he  now  does, 
would  enable  him  to  take  advantage  of  his  own  act,  and  would 
encourage  fraud.  The  evidence,  therefore,  was  properly  rejected. 

Judgment  affirmed. 
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Klapp  against  Kleckner. 

An  agreement  to  pay  money,  signed  by  two,  but  which  in  the  body  of  it  pro- 
vides for  the  payment  by  one  of  them  only,  is  a  joint  and  several  obligation.'  • 

ERROR  to  the  Common  Pleas  of  Union  county. 
George  Kleckner  against  John  Klapp.    Assumpsit,  founded  upon 
the  following  agreement : 

Article  of  an  agreement  made  and  entered  into  the  25th  of  March 
1836,  between  George  Kleckner,  of  Hartley  township,  Union 
county,  Pennsylvania,  of  the  one  part,  and  Henry  Charles  of  the 
township,  county  and  state  aforesaid,  of  the  other  part,  witness- 
eth,  that  the"  said  George  Kleckner  does,  by  these  presents,  agree 
to  lease  for  rent,  unto  the  said  Henry  Charles,  all  that  parcel  or 
tract  of  land,  &c.,  for  the  term  of  three  years,  containing  100 
acres,  more  or  less,  &c.;  and  the  said  Charles  agrees  to  cut  no  timber 
more  than  is  necessary  for  making  fences,  no  hay  nor  straw  to  be 
sold  nor  given  off  the  place ;  the  said  Charles  is  to  pay  all  the 
taxes  that  may  be  assessed  against  said  property  ;  the  house  and  lot 
occupied  by  Doughenbach  is  to  be  excepted ;  and  the  taxes  of  the 
said  lot  and  house  the  said  Charles  shall  be  exempted  from  paying. 
For,  and  in  consideration  of  the  above-mentioned  property,  said 
Charles  does  agree  to  pay  the  said  Kleckner  $60  for  the  first  year, 
880  for  each  of  the  other  two  years,  and  give  bail  for  the  yearly- 
rent  of  the  above-mentioned  condition.  In  testimony  whereof  we, 
the  said  parties,  have  hereunto  set  our  hands  and  seals  the  day 
and  date  above-mentioned. 

GEORGE  KLECKNER, 

H.  CHARLES, 

JOHN  KLAPP,  Surety. 

Witness,  CHARLES  MASON. 

The  defence  was,  that  it  was  a  joint  obligation,  upon  which  this 
action  against  the  surety  alone  could  not  be  maintained. 

LEWIS,  (President),  instructed  the  jury  that  the  action  was  well 
brought,  and  that  the  plaintiff  was  entitled  to  recover. 

Weirich,  for  plaintiff  in  error,  argued  that  the  contract  was  joint, 
and  cited  10  Watts  258  ;  2  Fairfield  293 ;  2  Watts  $  Serg.  44. 

Slenker,  contra,  cited  7  Watts  193 ;  5  Mass.  358 ;  1  Blachford 
388 ;  Peak.  JV.  P.  Cas.  130. 

PER  CURIAM. — The  surety's  contract  was  several  as  well  as 
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joint.  A  bond  binding  the  parties,  their  heirs,  executors  and 
administrators,  and  each  or  every  of  them,  was  held  so  in  Besore 
v.  Potter,  (12  Serg.  fy  Rawle  154),  as  well  as  in  subsequent  cases ; 
and  in  Wampler  v.  Shissler,  (1  Watts  fy  Serg.  365),  a  recognizance 
to  be  levied  of  the  goods,  chattels,  lands  or  tenements  of  the  par- 
ties respectively,  was  held  to  be  joint  and  several.  Here  an  intent 
to  create  a  several  liability  is  still  more  apparent  in  the  style  of 
the  promises  which  were  made  in  the  name  of  the  lessee.  Thus, 
it  was  said,  "  the  said  Charles  does  agree  to  cut  no  timber,"  &c. ; 
"  the  said  Charles  is  to  pay  all  taxes,"  &c. ;  "  the  said  Charles  does 
agree  to  pay  the  said  Kleckner  $60  for  the  first  year,"  &c. ;  words 
which  certainly  make  a  several  promise  by  the  lessee ;  and  if  he 
is  severally  bound,  so  must  his  surety  be.  The  several  recovery 
against  Charles,  the  lessee,  therefore,  did  not  bar  the  action  against 
his  surety ;  and  it  was  properly  sustained  in  the  court  below. 

Judgment  affirmed. 


Weeks  against  Haas. 

If  partition  be  made  between  tenants  in  common,  who  are  femes  covert,  and 
mutual  releases  be  executed  to  the  husbands,  they  do  not  vest  absolute  estates  in 
them,  but  only  in  trust  for  their  wives.  But  if  such  releases  do  not  recite  the 
partition,  but  a  moneyed  consideration  only,  a  purchaser  without  notice  would  take 
an  absolute  estate. 

Written  notice  given  to  purchasers  at  a  sheriff's  sale  may  be  proved  by  parol, 
without  the  production  of  the  paper,  there  being  no  presumption  that  it  was  in 
the  party's  power  to  produce  it. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

Mary  Weeks  against  Jacob  Byerly  and  Jacob  Haas.  This  was 
an  action  of  ejectment  for  a  tract  of  land. 

Henry  Repley  and  his  wife  died  seised  of  a  tract  of  land,  leav- 
ing issue,  three  children :  John,  Mary  married  to  Jesse  Weeks, 
and  Elizabeth.  They  made  a  partition  of  the  land  into  three 
parts.  That  which  was  allotted  to  Weeks  and  wife  contained  71 
acres ;  and  for  which  this  ejectment  was  brought.  The  parties 
executed  mutual  releases  to  each  other.  That  to  Jesse  Weeks, 
after  reciting  the  regular  chain  of  title  down  to  Henry  Repley  and 
to  Margaret  Repley,  his  wife,  proceeded  as  follows  :  "  who  being 
so  thereof  seised,  died  intestate,  leaving  issue,  three  children,  viz. : 
the  said  John,  Mary,  the  wife  of  Jesse  Weeks,  and  Elizabeth,  the 
wife  of  Adam  Gilger,  to  whom  the  same,  by  the  laws  of  the  com- 
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monwealth,  did  come.  Now  know  ye  that  the  said  John  Repley 
and  Jane  his  wife,  Adam  Gilger  and  Elizabeth  his  wife,  and  in 
consideration  of  the  sum  of  $91,  to  them  in  hand  paid  by  the  said 
Jesse  Weeks,  at  and  before  the  sealing  and  delivery  thereof,  the 
receipt  whereof  they  do  hereby  acknowledge,  and  thereof  acquit 
and  for  ever  discharge  the  said  Jesse  Weeks,  his  heirs,  executors 
and  administrators,  by  these  presents  have,  and  each  and  every 
of  them  hath  remised,  released  and  for  ever  quit-claimed,  and  by 
these  presents  do,  and  each  and  every  of  them  doth  remise,  release 
and  for  ever  quit-claim  unto  the  said  Jesse  Weeks,  and  to  his 
heirs  and  assigns,  all  the  estate,  purparts  and  dividends,  right,  title, 
interest,  property,  claim  and  demand  whatsoever,  of  them  the 
said  John  Repley  and  Jane  his  wife,  Adam  Gilger  and  Elizabeth 
his  wife,  in  law  or  equity  or  otherwise  howsoever,  of,  in,  to,  or 
out  of,"  &c.  &c. ;  and  concludes  thus  :  "  To  have  and  to  hold,  all 
and  singular,  the  premises  hereby  remised  and  intended  so  to  be, 
with  the  appurtenances  unto  the  said  Jesse  Weeks,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  Jesse  Weeks, 
his  heirs  and  assigns  for  ever." 

It  was  proved  that  Jesse  Weeks  paid  891,  the  amount  mentioned 
as  the  consideration  of  the  deed,  for  owelty  of  partition.  The  land 
was  levied  and  sold  by  the  sheriff,  as  the  property  of  Jesse  Weeks, 
and  purchased  by  Jacob  Haas,  the  defendant.  On  the  subject  of 
notice,  the  following  proof  was  given  and  evidence  rejected  : 

James  Porter,  sworn.  I  was  in  the  court-house  when  the  pro- 
perty of  Jesse  Weeks  was  crying.  I  saw  a  notice  in  writing  on 
the  court-house  door.  Don't  know  who  it  was  signed  by.  I  don't 
know  who  it  was  put  up  by.  I  don't  know  whether  Weeks  was 
here  at  the  time  or  not,  but  I  think  he  was. 

Mary  Weeks,  sworn.  I  don't  know  anything  of  any  papers  put 
up  at  the  court-house  door.  There  is  none  in  my  knowledge  or 
possession.  Never  seen  any  such  paper  among  my  husband's 
papers. 

The  plaintiff  offered  to  prove  the  contents  of  the  paper  spoken 
of  by  the  witness,  to  wit :  that  bidders  were  notified  that  Jesse 
Weeks  had  only  a  life  estate  in  the  property  then  selling  as  his; 
that  it  belonged  to  his  wife,  Mary  Weeks,  as  one  of  the  heirs  of 
John  Repley,  deceased  ;  and  also,  to  prove  that  Haas  had  know- 
ledge of  this. 

James  Porter,  sworn.  I  was  here  when  the  land  was  crying.  I 
had  no  conversation  with  Haas.  I  read  the  notice. 

This  evidence  was  offered  and  rejected  because  it  did  not  appear 
by  whom  the  notice  was  put  up,  or  by  whom  signed,  or  in  whose 
behalf  given ;  and  because  the  notice  itself  was  not  produced,  or 
its  loss  accounted  for. 

The  court  below  was  of  opinion,  that  as  to  two-thirds  of  the 
land  in  controversy,  Jesse  Weeks  was  a  purchaser,  inasmuch  as 
he  derived  title  to  it  by  virtue  of  the  deed  to  him  from  the  other 
in.  — 66  2T* 
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two  heirs ;  but  that  as  to  the  other  third,  he  took  in  right  of  his 
wife ;  and  therefore  the  plaintiff  was  entitled  to  recover  the  one 
undivided  third  of  the  land,  and  as  to  the  other  two-thirds,  they 
directed  a  verdict  for  defendants. 

Jordan,  for  plaintiff  in  error.  The  character  of  the  deed  which 
evidenced  the  partition  between  the  parties,  cannot  affect  the 
nature  of  their  title.  Such  partition  may  have  been  by  parol,  but 
the  parties  adopted  the  safer  way  of  locating  their  several  parts  by 
a  writing.  The  Act  of  1794  cast  the  inheritance  upon  the  heir, 
and  she  has  executed  no  deed  by  which  she  parted  with  her 
estate.  Mnatt  on  Part.  53,  58 ;  9  Watts  336 ;  1  Serg.  $  Rawle 
460 ;  6  Serg.  $>  Rawle  267 ;  9  Watts  529 ;  10  Watts  136 ;  7  Watts 
217. 

The  court  should  have  received  the  evidence  of  notice  at  the 
sale. 

Donnell,  contra.  Titles  must  be  judged  of  by  what  appears 
upon  their  face  :  the  defendant,  therefore,  is  an  innocent  purchaser 
without  notice.  It  is  clear,  that  the  estate  of  the  wife  could  not 
be  devested  by  any  decree  of  the  court;  but  it  is  equally  clear 
that  she  was  competent  to  join  with  her  husband  and  devest  her- 
self of  it.  This  she  did,  by  joining  in  deeds  to  the  other  two 
heirs,  by  which  she  conveyed  her  one-third  in  that  part  of  the 
land,  in  consideration  that  they  would  convey  to  her  husband  their 
interest  in  the  land  in  controversy.  He  is  therefore  a  purchaser 
from  them,  as  to  the  interest  at  least  which  they  had. 

As  to  the  exception  to  the  rejection  of  the  evidence.  There 
was  no  proof  of  search  for  the  paper. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Principles  of  partition  by  decree  of  the  Orphans 
Court,  in  which  a  wife  is  an  involuntary  party,  may  perhaps  be 
inapplicable  to  her  partition  by  deed,  in  which  she  has  power  to 
contract  on  her  own  terms,  or  not  at  all.  The  deeds  in  such  case 
being  in  pari  materia  and  made  at  the  same  time,  constitute  but 
one  assurance;  and  the  statute  which  gives  her  power  to  convey, 
makes  her  a  free  agent  as  to  every  part  of  it.  Yet,  what  is  there 
in  the  deed  to  the  plaintiff's  husband,  to  warrant  the  intendment 
of  a  gift  of  her  land  to  him  by  means  of  it  ?  By  relinquishing  her 
right  in  the  two-thirds  of  her  patrimony,  she  furnished  the  consi- 
deration for  it;  and  as  she  was  the  party  to  be  benefited,  the 
object  being  partition  and  not  conversion,  the  law  raises  a  pre- 
sumption that  the  husband  took  the  legal  title  of  her  share  as  her 
trustee,  for  the  same  reason  that  it  raises  a  resulting  trust  of  land 
paid  for  with  the  money  of  another.  With  what  did  he  pay  ? 
Certainly  with  his  wife's  land  for  all  but  an  inconsiderable  part 
of  the  value ;  and  this  land  was  as  much  her  separate  estate  as 
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money  settled  to  her  separate  use,  which,  had  it  been  the  consi- 
deration, would  have  given  her  an  indisputable  trust  estate  by 
implication  of  law.  Why,  then,  shall  not  the  law  imply  such  a 
trust  estate  when  her  land  has  been  conveyed  in  payment,  and  the 
object  is  not  to  part  with  the  value  of  it,  but  to  reserve  or  take 
back  an  equivalent?  Such  an  implication  is  a  matter  of  course  in 
regard  to  a  mortgage  of  the  wife's  land  in  which  there  is  no  limi- 
tation of  the  estate  beyond  the  mere  security,  and  the  equity  of 
redemption  happens  to  be  reserved  to  the  husband.  In  that  case, 
her  original  ownership  is  preserved  on  the  legal  presumption  that 
the  form  of  the  reservation  originated  in  the  inaccuracy  or  mistake 
of  the  person  who  prepared  the  deed.  To  this  effect  is  Broad  v. 
Broad,  (2  Ch.  Ca.  98,  161),  which  is  the  leading  case,  and  Rus- 
combe  v.  Hare,  (6  Dow's  Parl.  Cos.)  which  is  the  latest  one.  In 
the  decision  of  Jackson  v.  Innes,  (1  Bligh  104),  on  appeal  to  the 
House  of  Lords,  Lord  Redesdale  said,  that  whether  the  wife  has 
joined  in  the  mortgage  because  the  estate  belonged  to  her,  or 
because  she  had  a  charge  on  it  by  jointure  or  dower,  yet  if  there 
be  a  reservation  in  the  proviso  for  redemption  which  would  carry 
the  estate  from  the  person  who  was  the  owner  of  it  at  the  execu- 
tion of  the  mortgage,  it  is  now  an  admitted  principle  of  interpre- 
tation that  there  is  a  resulting  trust  for  that  person,  whether  hus- 
band or  wife ;  and  his  position,  as  the  result  of  the  decisions,  is 
sustained  by  Cotton  v.  Cotton,  (2  Ch,  Rep.  72);  Huntington  v. 
Huntington,  (2  Fern.  437);  Brend  v.  Brend,  (1  Vern.  213);  Jackson 
v.  Parker,  (Jlmb.  687) ;  and  by  all  the  other  decisions  except  that 
of  Lord  Eldon  in  the  same  case  (16  Fez.  369),  who  was  disposed 
IjO  carry  the  protection  of  the  wife  still  farther,  and  perhaps  it  is 
to  be  regretted  that  he  was  reversed.  It  is  unnecessary  to  pursue 
the  train  of  these  decisions  on  mortgages,  as  those  cited  establish 
the  principle  of  the  case  before  us  upon  a  just  foundation ;  for  to 
make  the  form  of  the  conveyance  the  criterion,  would  give  the 
husband  a  general  power  to  dispose  of  the  estate,  and  would  com- 
mit his  wife's  property  to  the  desperate  protection  of  his  genero- 
sity. She  might,  indeed,  refuse  to  join  with  him  except  on  terms 
of  having  her  interest  secured ;  but  it  is  better  to  interpret  these 
transactions  on  the  presumption  that  she  relied  on  his  good  faith, 
than  to  drive  her  to  the  verge  of  her  power  by  compelling  her  to 
deal  with  him  at  arm's-length.  Her  dependence  on  him  is  more 
entire  than  the  dependence  incident  to  any  other  of  the  domestic 
relations ;  and  the  law  relaxes  its  grasp  on  no  means  within  its 
power,  to  prevent  him  from  misusing  it.  Where  it  is  her  purpose 
to  give  him  her  land,  the  accomplishment  of  it  by  means  of  a  con- 
veyance to  a  convenient  friend,  cannot  be  prevented ;  yet  the  step 
is  so  obviously  the  consequence  of  the  husband's  avarice,  that  it 
is  seldom  to  be  commended.  But  certainly  no  such  purpose  is  to 
be  implied  in  the  case  before  us  ;  and,  independent  of  parol  evi- 
djence  of  intention,  it  is  consonant  with  principle  and  authority  to 
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hold  him  to  be  a  trustee.  On  principles  of  general  equity,  adopted 
in  Foglesonger  v.  Somerville,  (6  Serg.  4"  Rawle  270),  the  value  of 
his  beneficial  interest  did  not  exceed  the  sum  paid  by  him  for 
owelty  of  partition ;  and  were  this  a  contest  between  the  plaintiff 
and  his  heirs,  it  would  be  a  short  one ;  but  the  defendant,  Haas, 
claims  to  be  a  purchaser  without  notice. 

Were  the  deed,  under  which  both  parties  claim,  strictly  a 
release  without  consideration  between  co-heirs,  perhaps  it  might 
suggest  the  existence  of  a  partition  so  strongly  as  to  put  a  pur- 
chaser on  an  inquiry  into  the  particulars  of  the  title.  But  though 
it  is  in  the  form,  and  has  the  peculiar  words  of  a  release,  there 
was  not  the  proper  relation  between  the  parties  to  let  it  operate 
as  one.  By  our  statute,  the  children  of  an  intestate  have  several 
estates  as  tenants  in  common ;  and  though  joint  tenants,  or  parce- 
ners, may  release  to  each  other,  it  seems  that  tenants  in  common 
cannot ;  because,  as  it  is  quaintly  said  in  the  Touchstone,  (p.  327, 
w.  2),  "  they  must  pass  their  estate  by  feoffment,  &c.  because  this 
estate  being  established  by  different  notorieties,  each  having  passed 
by  distinct  liveries,  they  must  pass  to  each  other  by  a  distinguish- 
ing livery ;  or  else  it  cannot  be  known  in  whom  such  parts  are, 
which  formerly  had  passed  by  a  distinct  livery."  However  tech- 
nical the  reason,  it  is  enough  that  this  deed  cannot  operate  accord- 
ing to  its  terms ;  and  by  the  principle  that  a  conveyance  which 
cannot  take  effect  in  the  way  it  was  intended,  shall  yet  take  effect, 
where  it  can,  in  some  other  way,  this  release  in  form  becomes  a 
bargain  and  sale  in  substance,  by  force  of  the  pecuniary  conside- 
ration stated  in  it.  It  is  not  meant  to  be  intimated  that  mutual 
releases  between  tenants  in  common  would  be  altogether  void  in 
any  case.  Between  children  of  an  intestate  there  would  be  the 
consideration  of  blood  to  give  them  effect  as  mutual  covenants  to 
stand  seised ;  and  where  they  could  not  operate  at  law,  they  would 
pass  the  estate  as  mutual  agreements  in  equity.  But  what  we 
have  to  do  with  at  present,  is  the  character  which  this  deed  would 
present  to  a  purchaser ;  and  no  more  is  perceptible  on  the  face  of 
it  than  an  ordinary  sale  without  reference  to  any  mutual  convey- 
ance as  a  consideration,  the  grantors  styling  themselves  heirs  of  a 
common  ancestor  apparently  to  trace  their  title  by  descent.  As  it 
was  an  improper  instrument  to  effect  partition  between  the  children 
of  an  intestate,  the  defendant  had  no  reason  to  suppose  the  parties 
stood  in  that  relation. 

The  pinch  of  the  case,  therefore,  is  the  competency  of  the  parol 
evidence  to  show  the  contents  of  the  notice  put  up  at  the  sheriff's 
sale.  It  was  excluded  because  it  did  not  purport  to  show  by 
whom,  or  in  whose  behalf,  it  was  put  up ;  and  because  the  paper 
itself  was  not  produced,  or  its  loss  accounted  for. 

As  the  plaintiff's  capacity  to  act  for  herself,  was  merged  with 
her  civil  existence  in  that  of  her  husband,  he  was  the  representa- 
tive of  her  person  and  protector  of  her  interest ;  and  it  was  his 
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duty,  on  the  particular  occasion,  to  prevent  her  property  from 
being  involved  in  the  ruin  of  his  own.  What  is  the  presumption 
from  this?  The  principle  of  Williams  v.  The  East  India  Com- 
pany, (3  East  192),  and  many  other  cases  which  it  is  unnecessary 
to  quote,  is  that  every  act  whose  omission  would  implicate  the 
party  in  a  neglect  of  duty,  shall  be  taken  to  have  been  performed, 
if  there  be  not  evidence  to  the  contrary.  It  is  on  this  principle 
that  the  entry  of  a  younger  brother,  in  the  absence  of  the  heir  at 
the  death  of  their  common  ancestor,  is  construed,  in  virtue  of  the 
relation  between  them,  to  be  no  tort  to  the  heir,  but  a  precaution- 
ary measure  to  prevent  his  seisin  from  being  abated  by  strangers, 
(Gilb.  Ten.  28),  and  the  presumption  is,  that  he  entered  for  that 
purpose.  How  much  more  cause  is  there  for  a  presumption  of 
beneficial  interference  in  this  instance  ?  The  husband  would  have 
been  doubly  guilty  of  an  abandonment  of  duty  had  he  suffered  his 
wife's  property  to  be  sacrificed  for  want  of  a  declaration  of  trust 
which  he  had  negligently  taken  in  his  own  name,  in  the  first  in- 
stance, when  the  omission  could  be  supplied  by  a  delaration  on 
the  spot ;  and  such  a  dereliction  is  not  to  be  imputed  to  him  with- 
out proof.  Perhaps  the  presumption  of  notice,  in  such  a  case, 
would  stand  for  prima  facie  evidence  of  it,  even  without  corrobo- 
ration  from  circumstances.  In  The  King  v.  The  Inhabitants  of 
Haslingfield,  (2  M.  fyS.  558),  an  award  of  commissioners  under  an 
enclosure  Act,  that  a  particular  highway  was  in  another  parish, 
was  rejected  at  the  trial  of  an  indictment  for  not  repairing  it, 
because  there  was  no  direct  proof  that  the  commissioners  had  given 
the  notice  required  by  the  Act,  before  they  proceeded  to  ascertain 
the  boundaries ;  but  it  is  remarked  that  the  presumption  of  notice 
was  rebutted  by  the  fact  that  the  inhabitants  had  continued  to 
repair  as  usual,  after  the  award  was  made;  else  the  court  would 
have  presumed  the  commissioners  had  done  their  duty.  However 
that  may  be,  such  a  presumption  certainly  may  supply  the  place 
of  a  circumstance  in  regard  to  a  notice  actually  put  up,  and  pro- 
bably by  a  person  since  dead.  On  the  principle  of  Barnes  v. 
M'Clinton,  (3  Penn.  Rep.  67),  in  which  a  notice  read  out  at  the 
sheriff's  sale  by  the  claimant's  attorney  was  allowed  to  affect  the 
purchaser,  the  bidders  in  this  case  knowing,  as  they  did,  this  hus- 
band to  be  the  guardian  of  the  plaintiff's  rights,  were  bound  to 
suppose  the  notice  was  put  up  by  him  without  regard  to  the  want 
of  a  signature ;  and  such  a  supposition  accords  with  those  natural 
presumptions  of  mere  fact  which  are  thought  to  be  recognised  by 
the  law  as  being  derived  from  the  course  of  nature  and  the  habits 
of  society.  The  very  publication  of  a  written  notice  by  reading 
it  or  sticking  it  against  the  wall  at  the  place  of  sale,  as  in  Barnes 
v.  M'Clinton,  would  affect  the  purchaser,  if  the  publisher  was  there 
to  answer  questions ;  and  the  witness  thinks  the  plaintiff's  husband 
attended  at  the  sale.  This  principle  is  not  contradicted  in  Epley 
v.  Witherow,  (7  Watts  167),  where  what  was  at  most  an  obscure 
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hint  by  the  crier,  which  pointed  to  no  dormant  interest  or  claimant 
in  particular,  and  which  intimated  no  more  than  it  was  the  busi- 
ness of  the  bidders  to  know  without  it,  was  properly  disregarded. 
Had  the  existence  of  the  particular  title  been  disclosed,  the  conse- 
quence must  have  been  different. 

Then  it  is  sufficient  to  account  for  the  non-production  of  the 
notice  itself,  that  it  is  unusual  to  preserve  such  papers ;  for  in 
settling  principles  of  jurisprudence,  we  must  respect  the  habits 
and  convenience  of  the  community.  To  insist  on  the  production 
of  such  a  paper,  or  evidence  to  account  for  its  loss,  when  it  may 
have  been  secretly  torn  down  and  destroyed,  as  it  was  in  the  case 
of  Barnes  v.  M' Clinton,  would  put  the  claimant  at  the  mercy  of  the 
judgment  creditor,  whose  interest  it  is  to  suppress  it.  It  might 
be  impossible  to  remove  it ;  and  a  copy  would  be  open  to  the  same 
objection,  for  want  of  originality,  that  might  be  made  to  parol  evi- 
dence. But  it  has  not  been  suggested  that  a  copy  was  kept  in 
this  instance ;  nor  is  there  anything  to  create  a  suspicion  that  there 
was  better  evidence  of  the  contents  in  the  plaintiff's  power.  The 
evidence  ought,  therefore,  to  have  gone  to  the  jury  with  a  direc- 
tion to  find  for  the  plaintiff,  if  it  made  out  the  fact  of  notice,  an 
undivided  interest  proportionate  to  the  part  of  the  consideration 
which  was  furnished  by  her. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Goodman  against  Losey. 

A  grantor  with  covenant  of  general  warranty  is  not  a  competent  witness  in  an 
action  of  ejectment,  in  which  the  outstanding  title  granted  by  him  is  set  up  as  a 
defence. 

Whether  an  actual  settlement  has  been  made,  duly  prosecuted  or  abandoned, 
must  necessarily  be  a  matter  of  fact  referrible  to  the  jury.  The  interruption  of 
the  settlement  for  a  period  of  six  months  would  not  of  itself  amount  to  an  aban- 
donment, unless  accompanied  by  acts  or  declarations  indicative  of  such  an 
intention. 

To  acquire  title  by  actual  settlement,  under  the  Act  of  22d  of  September  1794, 
it  is  necessary  that  grain  should  be  raised  :  this  is  not  to  be  construed  as  meaning 
grain  in  its  confined  sense,  but  every  esculent  which  may  be  and  frequently  is  used 
as  a  means  of  supporting  a  family,  and  which  may  be  derived  from  the  cultiva- 
tion of  the  soil. 

ERROR  to  the  Common  Pleas  of  Potter  county. 
Titus  Losey  against  Owen  B.  Goodman  and  others.     This  was 
an  action  of  ejectment  for  220  acres  of  land  in  Pike  township, 
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Potter  county.  The  plaintiff  claimed  by  virtue  of  an  improve- 
ment and  settlement  commenced  in  1831,  by  Samuel  M.  Losey ;  a 
warrant  to  Samuel  M.  Losey,  dated  May  23d  1838 ;  a  survey  in 
pursuance  of  said  warrant  by  the  deputy-surveyor  of  the  district, 
on  the  3d  of  June  1838,  and  a  conveyance  from  Samuel  M.  Losey 
to  the  plaintiff,  dated  19th  of  November  1839. 

The  defendants  did  not  show  any  title  in  themselves  to  the 
land  in  dispute,  but  relied  on  an  outstanding  title  in  A.  Bruner, 
viz. :  a  warrant  to  Abraham  C.  Crandall,  dated  May  8th  1837,  for 
1000  acres  of  land,  in  pursuance  of  which  a  survey,  including  the 
land  in  controversy,  was  made  on  the  24th  of  July  1838,  by  the 
deputy-surveyor,  and  deed  from  A.  C.  Crandall  to  Jonas  W. 
Brown,  dated  27th  of  December  1837,  and  a  deed  from  Jonas  W. 
Brown  to  A.  Bruner,  dated  24th  of  October  1838. 

The  cause  turned  upon  the  fact  whether  the  actual  settlement, 
under  which  the  plaintiff  claimed,  had  been  prosecuted  with  due 
diligence.  The  defendants  offered  in  evidence  the  deposition  of 
Abraham  C.  Crandall,  the  warrantee.  It  was  objected  to,  on  the 
ground  of  interest:  and  to  support  the  objection  the  plaintiff 
referred  to  the  deed  of  Crandall  to  Brown,  by  which  it  appeared 
that  he  had  given  a  covenant  of  general  warranty.  The  court 
rejected  the  deposition  and  the  defendant  excepted. 

It  appeared  by  the  evidence  that  Losey  had  leased  the  land  in 
the  spring  of  1836  to  a  tenant,  who  remained  on  it  until  the  fall 
or  winter  of  that  year,  when  he  left  it ;  that  on  the  same  night  he 
left,  the  house  was  burnt,  and  the  land  remained  unoccupied  for 
about  six  months. 

M'CALMONT,  (President),  instructed  the  jury  that  abandonment 
was  a  matter  of  fact  to  be  determined  by  the  jury  upon  the  evi- 
dence. If  the  actual  settlement  was  made  by  Losey,  and  he  prose- 
cuted it  with  the  intention  of  making  it  the  means  of  supporting 
his  family  and  never  intended  to  abandon  it,  the  accidental  cir- 
cumstance of  leaving  the  land  vacant  for  six  months,  especially  if 
it  be  accounted  for  by  the  misconduct  of  his  tenant,  was  not  of 
itself  such  an  abandonment  as  would  destroy  his  title. 

A  verdict  and  judgment  were  rendered  for  the  plaintiff. 

White,  for  plaintiffs  in  error.  There  was  no  kind  of  privity 
between  the  warrantee  and  the  defendants :  they  were  strangers 
to  each  other.  What  then  was  the  interest  of  the  witness  ?  He 
could  neither  lose  nor  gain  by  the  result,  because  the  defendants 
did  not  claim  under  any  title  proceeding  from  him,  but  set  it  up 
expressly  as  outstanding. 

The  evidence  proved  a  legal  abandonment  of  the  land,  and  the 
court  should  have  so  instructed  the  jury.  5  Watts  174,  337;  10 
Watts  428. 

Greenough,  contra.     An  actual  settlement  consists  of  various 
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progressive  acts.  6  Serg.  4*  Rawle  249.  Time  and  circumstances 
are  constituent  parts  of  it,  and  when  any  question  arises  about 
them,  it  becomes  a  mixed  question  of  law  and  fact,  which  belongs 
to  a  jury.  1  Watts  46;  5  Watts  175  ;  2  Watts  412.  The  witness 
was  clearly  interested  in  supporting  the  title  which  the  defendants 
set  up  as  outstanding,  because  it  was  that  which  he  had  war- 
ranted, and  by  setting  it  up  and  succeeding  in  establishing  it,  they 
would  be  for  ever  estopped  from  denying  it.  17  Serg.  fy  Rawle  364. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  ejectment,  and  the  plaintiff 
claims  title  by  virtue  of  an  improvement  and  settlement.  The 
defendants,  as  the  court  say  in  the  charge,  show  no  title  in  them- 
selves, but  rely  entirely  on  an  outstanding  title  in  one  A.  Bruner, 
the  grantee  of  Abraham  C.  Crandall,  whose  title  rests  on  a  de- 
scriptive warrant  for  1000  acres,  including  the  land  in  dispute. 
On  the  trial,  the  defendant  offered  Abraham  C.  Crandall,  who 
conveyed  the  tract  to  Bruner,  as  a  witness ;  and  the  question  is, 
whether  the  owner  of  an  outstanding  title,  or  what  is  the  same 
thing,  his  grantor  with  general  warranty,  is  a  competent  witness 
in  a  suit  against  a  third  person  in  possession  of  the  land  ?  Before 
entering  into  the  general  question,  I  would  remark,  that  before  the 
court  undertakes  to  receive  such  testimony,  it  should  clearly 
appear  there  was  no  connection  in  interest  between  the  person 
offered  as  a  witness  and  the  person  in  possession  who  wishes  the 
benefit  of  his  testimony.  For  unless  some  caution  is  used,  it  may 
frequently  happen  that  it  may  be  the  means  of  introducing  inter- 
ested testimony,  or,  in  other  words,  the  landlord  himself  will  often 
support  the  possession  of  his  own  tenant,  or  persons  who  claim 
under  him.  And  in  this  very  case,  we  cannot  help  believing,  that 
the  defendants  are  but  the  agents  or  tenants  of  Bruner,  and  that 
this  would  have  been  apparent,  but  for  the  accidental  circumstance 
that  the  sheriff  was  unable  to  serve  the  writ  on  Bruner,  whose 
name  was  included  in  the  writ.  The  testimony,  to  say  the  least 
of  it,  comes  before  the  court  under  suspicious  circumstances.  But, 
be  this  as  it  may,  is  Bruner,  or,  what  is  the  same  thing,  Crandall, 
a  competent  witness  ?  We  are  of  the  opinion  he  is  not,  because 
hg  has  a  direct  interest  in  defeating  the  plaintiff's  title,  and,  by 
consequence,  sustaining  the  defendants'  possession.  For,  suppose 
that  in  consequence  of  the  testimony  the  trial  results  in  a  verdict 
for  the  defendants,  and  afterwards  an  ejectment  is  brought  by 
Bruner,  in  whom  the  defendants  allege  the  title  to  be,  what  de- 
fence, after  availing  themselves  of  his  title  to  defeat  Losey,  can 
they  make  ?  On  the  production  of  the  record  in  the  suit,  accom- 
panied with  proof  that  the  defendants  had  alleged  title  in  Bruner, 
and  thereby  defeated  the  plaintiff,  they  would  be  estopped  to  prove 
either  title  in  themselves  or  in  a  third  person ;  for  a  party  may  be 
as  effectually  estopped  by  matter  in  pais,  as  by  matter  of  record ; 
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and  he  is  not  permitted  to  controvert  what  he  himself  has  directly 
asserted.  17  Scrg.  4*  Raarle  367.  It  is  contrary  to  morality,  as 
well  as  sound  policy,  to  permit  a  party  to  avail  himself  of  a  par- 
ticular point  in  a  case,  and  afterwards  take  a  position  diametri- 
cally opposite  in  another,  merely  because  it  may  be  his  interest  to 
deny  what  he  has  solemnly  asserted  at  another  time,  and  for  an- 
other purpose. 

In  answer  to  the  objections  to  the  charge,  it  might  be  sufficient 
to  observe  that  they  have  not  been  sustained.  The  principles 
applicable  to  the  case  are  clearly  and  explicitly  stated  by  the  court, 
with  a  proper  direction  that  die  jury  should  decide  the  facts.  A 
right  of  pre-emption,  acquired  by  improvement  and  settlement,  is 
the  result  of  repeated  acts  of  labour  and  expenditure  by  settlers 
at  different  times,  and  depending  upon  a  variety  of  circumstances, 
arising  from  the  state  of  the  country,  the  progress  of  improvements 
in  the  neighbourhood,  and  the  pecuniary  ability  of  the  settler.  A 
settlement  cannot  be  completed  at  once ;  it  must  take  time,  which 
may  be  more  or  less  in  different  cases :  and  hence,  whether  such 
a  right  has  been  acquired  by  the  settler,  must,  in  most  cases,  be 
decided  by  a  jury.  And  for  this  reason,  whether  when  begun  it 
has  been  abandoned,  must  also  be  decided  by  them.  There  are 
cases,  where  the  conclusion  to  be  drawn  from  the  evidence,  taking 
the  truth  of  it  for  granted,  is  not  one  of  fact,  bat  of  law,  and  where 
an  admitted  intent  to  resume  the  settlement  is  immaterial,  as  in 
Clmggage  v.  Duncan.  (1  Serg.  $•  Rattle  120).  But  this  we  can- 
not consider  a  case  of  that  description.  Losey  commenced  his 
settlement  in  1831,  by  building  a  small  cabin,  which,  when  com- 
pleted, was  fit  for  the  residence  of  man,  planting  a  few  potatoes, 
and  residing  on  the  property  with  his  family  for  about  six  months. 
He  was  succeeded  by  his  tenants,  who,  with  some  perhaps  incon- 
siderable interruptions,  continued  in  possession  until  some  time 
in  1836,  when  the  last  tenant,  in  the  night-time,  not  without  sus- 
picion of  connivance  with  Crandall,  ran  away  and  burnt  the 
cabin.  It  is  certainly  a  curious  coincidence,  that  the  horses  and 
wagon  which  conveyed  the  goods  of  the  tenant,  belonged  to  Cran- 
dall :  and  that  the  cabin  was  burnt  the  same  night,  connected  with 
the  fact  that  Crandall's  warrant,  which  includes  the  property  in 
dispute,  had  not  then  been  surveyed;  and  that,  as  appears  from 
the  evidence,  ho  was  very  desirous  of  becoming  the  owner  of  the 
tract  in  dispute.  It  was  therefore  a  case,  as  disclosed  by  the 
evidence,  which  particularly  called  for  the  investigation  of  the 
jury ;  and  we  see  nothing  wrong  in  the  court  charging  the  jury, 
that  the  interruption  of  a  period  of  six  months  would  not  of 
itself  amount  to  an  abandonment,  unless  accompanied  by  acts  or 
declarations  indicative  of  an  intention  to  abandon.  So  far  from  its 
being  conclusive  evidence  of  such  an  intention,  the  whole  case  shows 
the  attimo  rcrerteiu/t,  and  that  the  cessation  of  actual  rcaidcnce 
resulted  either  from  the  act  of  Crandall,  or  other  circumstances 
m.  —  67  » i 
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over  which  the  plaintiff  had  no  control.  It  cannot  be  said,  that 
because  the  possession  has  been  vacant  for  that  period  of  time, 
although  it  may  be  explained,  the  court  is  bound  to  instruct  the 
jury,  as  a  conclusion  of  law,  that  the  land  was  abandoned  ;  and 
particularly  if  the  interruption  of  the  possession  is  caused  by  the 
act  of  the  claimant  of  land  tampering  with  the  tenant,  causing 
him  to  leave  the  possession  before  the  expiration  of  his  lease ;  and 
when  it  appears  that  efforts  have  been  made  to  continue  the  pos- 
session, which  have  been  defeated  by  the  improper  and  unwar- 
rantable acts  of  others.  Abandonment  is  a  question  of  intention ; 
and  it  would  be  absurd  to  say  that  the  settler  had  intended  to 
abandon,  when  every  act  and  declaration  of  his  proves  directly 
the  reverse. 

The  court  were  also  right  in  refusing  to  give  an  affirmative 
answer  to  the  defendant's  third  point.  The  plaintiff  commenced 
an  improvement  by  residence  and  settlement,  which  he  continued, 
with  occasional  interruptions,  for  several  years,  and  which  served 
as  a  shelter,  and  in  part  as  a  support,  for  his  family.  This  was 
within  the  meaning  of  the  Act,  which  requires  an  actual,  personal, 
resident  settlement,  with  a  manifest  intention  of  making  it  a  place 
of  abode,  and  the  means  of  supporting  a  family.  This  Act,  it  is 
true,  as  is  decided  in  Gardinier  v.  Marcy,  (5  Watts  341),  is  to  be 
taken  in  connection  with  the  Act  of  the  22d  of  September  1794, 
that  grain  should  be  raised  on  the  ground.  But  it  would  be  a 
narrow  construction  of  the  Act,  to  confine  it  to  grain  in  its  con- 
fined sense;  but  it  must  be  extended  to  every  esculent  which  may 
be,  and  frequently  is,  used  as  a  means  of  supporting  a  family,  and 
which  may  be  derived  from  the  cultivation  of  the  soil.  Nor  is  the 
quantity  of  grain  raised  prescribed ;  nor  is  it  a  material  inquiry 
whether  it  be  adequate  or  inadequate  to  the  support  of  the  family. 
It  is  sufficient  that  there  is  an  improvement  and  actual  residence ; 
and  that  the  settler  evinces  an  intention,  by  the  cultivation  of  the 
soil,  to  make  the  property  one  of  the  means  of  supporting  his 
family.  In  Gardinier  v.  Marcy,  no  grain  whatever  was  raised  on 
the  land,  which  distinguishes  it  from  this  case ;  for  it  is  agreed 
that  cutting  and  selling  timber,  without  more,  will  give  the 
settler  no  pre-emption  right. 

Judgment  affirmed. 
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Jones  against  Gundrim. 

The  assignee  of  a  lease  stands,  as  to  his  liability  for  the  rent,  in  the  same  situa- 
tion as  the  lessee ;  and  if  his  goods  be  clandestinely  removed  from  the  premises, 
they  may  be  followed  and  distrained  for  the  rent. 

Rent  payable  in  iron  may  be  recovered  by  distress. 

A  distress  for  rent  may  be  made  by  parol  authority ;  but  if  the  warrant  be  writ- 
ten, the  law  requires  no  set  form  of  words,  more  than  will  express  the  authority 
of  the  landlord. 

Tenants  in  common,  who  make  a  joint  lease  to  a  tenant  for  years,  may  join  in 
making  a  distress  for  rent. 

ERROR  to  the  Common  Pleas  of  Union  county. 

George  W.  Jones  against  George  Gundrim.  Replevin.  Leonard 
App  and  Henry  C.  Oyer,  being  the  owners  as  tenants  in  common 
of  a  forge  and  lands,  leased  the  same  for  a  term  of  years  to  Joseph 
Allen,  in  consideration  of  the  making  of  certain  specified  repairs, 
and  the  payment  of  one  ton  and  a  quarter  of  bar-iron.  Joseph 
Allen  assigned  the  lease  to  the  plaintiff.  App  and  Oyer  made  a 
landlord's  warrant,  directed  to  George  Gundrim,  which  contained 
the  following  authority: 

"  These  are  therefore  to  authorize  and  require  you  to  distrain 
the  said  ton  and  a  fourth  of  bar-iron,  and  in  default  thereof,  the 
other  goods  and  chattels  of  the  said  Joseph  Allen  lying  and  being 
upon  the  said  demised  premises,  or;  wherever  the  same  goods  and 
chattels  may  be  found  within  the  space  of  thirty  days  next  ensuing 
the  conveying  away  such  goods  and  chattels  from  the  said  demised 
premises,  and  proceed  to  sell  the  same,"  &c. 

After  this  warrant  issued,  Jones  clandestinely  removed  76  bars 
of  iron  from  the  premises,  which  the  bailiff  followed  and  distrained ; 
and  for  which  this  replevin  was  taken  out. 

The  payment  of  the  rent  was  not  alleged :  but  the  plaintiff  took 
several  grounds  of  defence ;  that  tenants  in  common  cannot  make 
a  joint  distress ;  that  the  warrant  gave  no  authority  to  distrain 
the  plaintiff's  property ;  that  the  property  of  an  assignee  of  the 
lease  cannot  be  distrained  anywhere  but  upon  the  premises. 

LEWIS,  (President),  was  of  opinion  that  the  positions  taken  by 
the  plaintiff  were  untenable,  and  if  the  jury  believed  that  the  iron 
was  clandestinely  removed  to  avoid  the  distress,  they  should 
render  a  verdict  for  defendants,  that  they  recover  their  rent. 

Greenough  and  Donnell,  for  plaintiff  in  error.  If  a  distress  be 
made  to  compel  the  payment  of  rent,  it  must  be  for  the  value  of 
the  rent  if  it  was  payable  in  kind,  and  not  for  the  thing  itself;  so 
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that  if  not  replevied,  the  tenant  may  tender  the  value  demanded. 
2  Rawle  11  ;  13  Serg.  4*  Rawle  52.  Tenants  in  common  must 
distrain  and  avow  separately.  6  Law  Lib.  206. 

Swineford  and  Jordan,  contra.  Rent  payable  in  kind  may  be 
distrained  for,  and  the  present  warrant  was  in  due  form.  Act  of 
1772 ;  Rob.  Dig.  172,  note ;  5  Binn.  230 ;  2  Rawle  11 ;  10  Johns.  91 . 
But  if  the  warrant  of  distress  was  informal  and  insufficient,  the 
landlords  ratified  the  distress  under  it.  1  Bac.  Jib.  366.  There  is 
no  form  required  by  the  law  :  nothing  more  than  a  parol  authority 
is  necessary  to  make  a  distress.  4  Watts  98  ;  12  Serg.  4*  Rawle 
218 ;  4  Serg.  $  Rawle  467  ;  Bradby  on  Distr.  78 ;  20  Law  Lib.  30. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  action  of  replevin,  in  which  the  plain- 
tiff declared  for  taking  one  ton  and  a  quarter  of  bar-iron,  of  the 
value  of  $100,  and  unjustly  detaining,  &c.  The  defendant  avowed 
the  taking  as  bailiff  of  Henry  C.  Oyer  and  Leonard  App,  for  rent 
in  arrear  to  them  as  landlords,  &c.  To  this  there  was  a  replica- 
tion that  he  did  not  owe  the  rent ;  and  that  Jones  was  not  the 
tenant  of  Oyer  and  App ;  and  that  the  property  was  not  distrained 
on  the  demised  premises ;  and  that  Gundrim  was  not  the  bailiff 
of  Oyer  and  App,  but  took  the  property  of  his  own  wrong.  Another 
set  of  the  same,  with  the  addition  that  the  property  was  bona  fide 
sold  before  the  distress.  Then  follows  a  rejoinder,  or  replication, 
as  it  is  called,  negativing  each  assertion ;  and  to  this  the  plaintiff 
replied  that  he  did  not  remove  the  property  clandestinely  with 
intent  to  prevent  App  and  Oyer  from  distraining ;  that  goods  and 
chattels  sufficient  to  satisfy  the  rent  due  by  Allen  to  Oyer  and 
App,  remained  on  the  premises.  By  all  this  no  issue  was  formally 
made  up  ;  for  none  of  the  pleas,  replications,  &c.  concluded  with 
a  verification,  or  to  the  country ;  but  one  would  suppose  the 
cause  was  put  on  the  issue  found  on  the  last  facts  stated. 

The  object  of  special  pleading  is  to  bring  the  dispute  to  an 
assertion  on  one  side  and  denial  on  the  other,  of  some  matter,  the 
finding  on  which  will  decide  the  case.  Special  pleading  in  this 
State  is  seldom  resorted  to ;  and  the  use  and  object  of  it  seem  not 
to  occur  to  lawyers ;  for  where  it  is  used,  the  parties  go  into  evi- 
dence on  all  the  points  which  can  occur  in  the  case,  without  any 
regard  to  what  is  concluded  or  admitted  by  the  pleadings ;  and  it 
would  not  be  easy  to  find  a  more  striking  example  of  this  than  the 
present  case. 

Gundrim  showed  a  lease  from  Oyer  and  App  to  one  Allen ;  an 
assignment  of  the  whole  term  by  Allen  to  Jones ;  a  landlord's  war- 
rant to  Gundrim,  and  that  under  it  he  distrained  on  the  iron  and 
endorsed  the  distress  on  it.  We  were  called  on  to  say  whether 
the  lease  to  Allen  constituted  him  a  tenant.  Nothing  can  be 
clearer — doth  let  lease  to  said  Allen — now  though  the  copulative 
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and  is  left  out,  it  does  not  destroy  a  contract  sealed  and  delivered  ; 
besides,  the  word  rent  occurs  frequently  in  the  instrument. 

Next,  it  was  alleged  that  the  landlord's  warrant  was  not  in 
form  so  technically  correct  as  it  might  have  been.  It  is  said  to 
have  been  copied  from  some  book  of  forms  or  precedents.  It  was 
decided  by  this  court,  in  Franciscus  v.  Reigart,  (4  Watts  98),  that 
a  bailiff  may  distrain  under  a  parol  authority.  I  would  advise, 
however,  for  the  facility  of  proof,  that  a  written  authority  be  given 
to  the  bailiff — a  short  piece  of  writing  will  suffice.  If  landlord 
and  tenant  are  named,  and  a  power  to  distrain  for  rent,  it  will 
justify  him  in  making  a  legal  distress  for  rent  due.  It  would  be 
right  in  some  way  to  inform  him  how  much  rent  is  claimed,  to 
prevent  his  taking  an  unreasonable  distress.  No  form  of  warrant 
will  justify  a  bailiff  who  acts  illegally. 

It  would  rather  seem  that  App  and  Oyer  were  not  apprised 
until  about  the  time  of  the  distress,  or  perhaps  after  it,  that  Jones 
was  assignee  of  the  whole  term  of  the  lease.  An  assignment  was 
produced,  however,  of  the  whole  interest  of  Allen,  and  proof  that 
under  it  he  entered  and  enjoyed  the  premises.  It  is  unnecessary 
to  state  what  were  at  one  time  the  rights  or  responsibilities  of 
assignees  of  tenants.  The  Statute  32  Hen.  VII.  cap.  34,  introduced 
what  is  now  the  law  on  this  subject.  It  would  also  be  out  of  this 
case  to  state  all  the  distinctions  as  to  how  far  and  in  what  cases 
the  assignee  stands  precisely  in  the  situation  of  the  tenant  who 
assigned  to  him.  If  the  covenant  or  condition  affect  a  thing  in 
esse,  parcel  of  the  demise,  it  is  immediately  affixed  to  the  estate, 
and  binds  the  assignee,  whether  named  in  the  lease  or  not.  To 
pay  rent  is  one  of  these  things,  and  binds  the  assignee  in  all  cases. 
This  was  settled  so  long  ago  as  3  Salk.  5,  and  I  do  not  know  that  it 
was  questioned  until  in  this  case;  for  this  and  many  other  purposes 
the  assignee  of  the  lease  is  precisely  in  the  situation  of  the  first 
lessee.  In  the  language  of  Jones  to  App  and  Oyer,  before  the 
referees  about  this  matter,  who  said  he  "  had  stepped  into  Allen's 
shoes,  and  was  bound  to  perform  the  same  things  Allen  was  bound 
to  perform ;"  this  is  at  all  events  the  law  as  to  payment  of  the 
rent,  and  it  answers  what  was  made  a  point  at  the  trial  and  here, 
viz. :  that  the  landlord  cannot  follow  the  goods  of  a  stranger  if 
removed  from  the  premises.  Jones  was  not  a  stranger,  but  in  law 
and  in  fact  the  tenant.  By  the  Act  of  21st  of  March  1772,  sect.  6, 
it  is  provided  that  "  in  case  any  lessee  for  life  or  lives,  term  of 
years,  or  at  will  or  otherwise,  of  any  messuages,  &c.  &c.,  upon  the 
demise  whereof  any  rents  are  or  shall  be  reserved  or  made  paya- 
ble, shall  from  and  after  the  publication  of  this  Act,  fraudulently 
or  clandestinely  convey  or  carry  off  from  such  demised  premises, 
his  goods  and  chattels,  with  intent  to  prevent  the  landlord  from 
distraining  for  the  arrears  of  rent,  &c.  &c.,  it  shall  be  lawful  for 
the  lessor  or  landlord,  or  any  person  empowered  by  him,  within 

in.  —  2  u  * 


534  SUPREME  COURT  [Sunbury 

[Jones  T.  Gundrim.J 

thirty  days  next  following  such  conveying  away,"  &c.  &c. — with 
a  proviso  as  to  goods  bona  fide  sold.  In  this  case  the  court  left  it 
to  the  jury  whether  this  iron  was  clandestinely  removed  to  prevent 
the  landlord  from  distraining,  and  whether  goods  were  left  suffi- 
cient to  satisfy  the  rent.  The  jury,  on  the  clearest  evidence, 
decided  in  favour  of  the  landlord.  It  was  not  denied  that  the 
rent  was  due,  nor  pretended  that  it  had  been  paid.  The  allegation 
that  a  distress  could  not  be  in  this  case,  was  answered  by  our 
decision  in  the  case  in  2  Rawle  11, '14,  where  it  was  held  a  land- 
lord might  distrain  where  the  rent  was  to  be  one-third  of  the  toll 
of  a  mill. 

But  there  was  another  objection  much  insisted  on,  that  the 
lessors  were  tenants  in  common,  under  our  Act  of  Assembly 
abolishing  survivorship,  as  between  joint-tenants.  Originally  those 
making  avowries  in  distress  for  rent  were  obliged  to  set  out 
their  title  in  the  avowry  and  then  prove  that  title  as  set  out, 
and  great  nicety  was  required  in  this  part  of  the  case,  and  great 
difficulty  in  hunting  up  and  proving  old  deeds.  In  the  reign  of 
George  II.  a  statute  was  passed  to  remedy  this ;  of  which  the 
10th  section  of  our  Act  of  21st  of  March  1772  is  a  transcript.  "  It 
shall  be  lawful  for  all  defendants  in  replevin  to  avow  and  make 
cognizance  generally,  that  the  plaintiff  in  replevin,  or  other  tenant 
&c.  &c.,  enjoyed  the  same  under  a  grant  or  demise  at  such  a  cer- 
tain rent  or  service  during  the  time,  &c.  &c.,  which  rent  or  service 
remains  due,  without  further  setting  out  the  grant,  tenure,  demise 
or  title  of  such  landlord  or  landlords,  lessor  or  lessors,  any  law  or 
usage  to  the  contrary  notwithstanding."  Now,  without  saying 
what  would  be  the  law  if  a  lessor  would  set  out  his  title,  it  is  suf- 
ficient to  say,  that  in  this  case  App  and  Oyer  did  not  do  so,  but 
set  out  and  showed  a  lease  by  them  jointly ;  and  that  was  all  the 
law  required,  and  all  they  were  in  this  case  required  to  show. 

Let  it  not  be  supposed  that  I  say,  where  the  lease  shows  the 
lessors  to  be  tenants  in  common,  they  may  join  in  avowry.  That 
is  not  before  us.  This  is  a  joint  lease,  as  to  App  and  Oyer  with 
Allen,  whose  assignee,  Jones,  is  before  the  court.  There  was  no 
occasion  to  deduce  the  title  to  Henry  C.  Oyer  and  Leonard  App, 
or  to  go  behind  the  lease  made  by  them  jointly,  and  to  show  the 
possession  and  occupancy  under  that  lease. 

Judgment  affirmed. 
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Myers  against  Clark. 

An  error  in  the  date  of  entering  a  judgment  in  an  action  of  replevin,  by  which 
it  appeared  that  it  was  entered  before  the  trial,  is  no  reason  why  the  judgment 
should  not  be  given  in  evidence  in  an  action  against  the  sheriff  for  taking  insuffi- 
cient sureties  on  the  writ  of  replevin. 

The  assignment  of  a  replevin  bond  by  the  sheriff  to  the  defendant  in  replevin, 
and  a  suit  and  judgment  and  execution  by  him  against  the  sureties  in  it,  is  not  a 
bar  to  an  action  against  the  sheriff  for  taking  insufficient  sureties. 

After  judgment  against  the  surety  in  a  replevin  bond,  he  is  a  competent  wit- 
ness in  an  action  against  the  sheriff  for  taking  insufficient  sureties. 

A  return  of  nutla  bona  to  an  execution  upon  a  judgment  against  a  surety  in  a 
replevin  bond,  is  not  conclusive  evidence,  in  an  action  against  the  sheriff,  of  the 
insufficiency  of  the  surety. 

A  release  of  the  surety  in  a  replevin  bond  by  the  defendant  in  replevin,  would 
be  a  release  of  the  sheriff;  although  after  the  release  a  judgment  had  been  obtain- 
ed against  the  surety. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

William  Clark  against  Thomas  Myers,  late  sheriff.  This 
was  an  action  against  the  sheriff  for  taking  insufficient  sure- 
ties upon  a  writ  of  replevin  at  the  suit  of  John  Jackson  against 
William  Clark.  The  plaintiff  offered  in  evidence  the  record  of 
the  trial,  verdict  and  judgment  in  the  action  of  replevin,  Jackson 
v.  Clark.  The  defendant  objected  to  it  on  the  ground  that  the 
judgment  was  entered  two  days  prior  in  date  to  the  verdict ;  but 
the  court  overruled  the  objection,  and  sealed  a  bill  of  exception. 
The  plaintiff  then  gave  in  evidence  the  record  of  a  suit  upon  the 
replevin  bond,  Thomas  Myers,  late  sheriff,  for  the  use  of  William 
Clark  against  Ezra  Wall  and  John  Jackson,  in  which  a  judgment 
was  rendered  for  $186.86  and  costs,  a  fieri  facias  was  issued  and 
returned  "  nulla  bona"  The  sheriff  had  previously  assigned  the 
bond  to  the  plaintiff. 

The  defendant  offered  Ezra  Wall,  the  surety  in  the  replevin  bond, 
as  a  witness  to  prove  that  after  the  commencement  of  the  action 
of  replevin  by  Jackson  against  Clark,  Jackson  left  the  country ; 
that  Clark  proposed  to  the  witness  that  if  he  would  take  no  part 
in  the  prosecution  of  the  replevin  suit,  he  would  release  him  from 
his  liability  on  the  replevin  bond ;  that  the  witness  agreed  to  the 
proposition,  and  did  take  no  part  in  the  preparation  or  trial 
of  the  cause;  that  there  was  no  witness  to  this  agreement,  in 
consequence  of  which  Wall  could  not  prove  it  in  the  suit  against 
him  on  the  bond ;  and  also,  to  prove  that  Ezra  Wall  had  at  all 
times  since  the  commencement  of  the  action  of  replevin  sufficient 
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personal  property,  liable  to  execution,  to  pay  the  judgment  on 
the  bond. 

This  was  objected  to  by  the  plaintiff,  and  rejected  by  the  court, 
who  sealed  a  bill  of  exception. 

M'Clintock  and  Kidder,  for  plaintiff  in  error,  argued  that  Wall 
was  a  competent  witness;  he  had  no  interest,  for  a  judgment  had 
already  been  obtained  against  him,  and  he  could  not  be  affected 
by  any  result  in  this  suit.  Why  was  he  estopped  ?  The  doctrine 
of  estoppel  is  never  applied  to  prevent  a  person  from  testifying  in 
a  suit  between  other  parties.  The  defendant  in  this  suit  was  not 
estopped  from  proving  the  truth,  because  Wall  had  no  witness  to 
prove  it  in  the  suit  against  him.  The  return  of  nulla  bona  may 
have  been  perfectly  in  accordance  with  the  fact,  and  yet  the  surety 
well  able  to  pay ;  was  it  not  competent  then  for  the  defendant  to 
prove  this? 

Maxwell  and  Butler,  contra.  The  judgment  against  Wall  was 
conclusive  of  his  inability  to  pay ;  in  that  suit  it  was  competent 
for  the  defendant  to  make  the  defence  that  he  had  been  released, 
and  if  he  had  such  a  defence,  the  presumption  is  he  made  it ;  but 
the  plaintiff  cannot  be  called  upon  to  answer  a  second  time  to  such 
a  defence. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  commenced  in  the  court  below, 
against  the  plaintiff  in  error,  for  having,  as  sheriff  of  Luzerne 
county,  taken  insufficient  bail  of  a  certain  John  Jackson,  for  exe- 
cuting a  writ  of  replevin  sued  out  of  the  Common  Pleas  of  Luzerne 
county  by  him,  against  the  defendant  in  error,  who  was  the  plain- 
tiff below.  The  first  error  assigned  is  a  bill  of  exception  to  the 
opinion  of  the  court,  in  admitting  the  record  of  the  replevin  suit  in 
evidence.  The  objection  to  giving  this  record  in  evidence,  was 
founded  upon  a  discrepancy  between  the  date  of  the  trial  and 
verdict  and  the  date  of  the  rendition  of  the  judgment ;  the  latter 
of  which  appeared  to  be  dated  two  days  anterior  to  the  trial  and 
verdict.  The  court  below,  however,  thought  this  an  insufficient 
objection,  and  accordingly  admitted  the  record  in  evidence.  In 
doing  so,  we  think  the  court  was  right,  for  the  date  of  the  rendition 
of  the  judgment  appearing  to  be  anterior  to  the  trial  and  verdict, 
which  could  not  regularly  be  so,  was  doubtless  an  error  of  the 
clerk,  and  might  therefore  have  been  corrected  and  set  right  by 
the  court  at  any  time ;  but,  supposing  it  had  been  an  error  of  the 
court,  the  judgment  was  not  therefore  void,  so  that  it  could  be 
taken  advantage  of  in  this  action,  which  is  collateral,  because  the 
court  had  jurisdiction  over  the  cause  and  subject-matter  of  the  suit. 
The  judgment,  therefore,  was  sufficient  to  show  that  the  action  of 
replevin  was  ended,  and  had  been  decided  in  favour  of  the  plain- 
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tiff  below  in  this  action,  which  was  certainly  necessary  to  enable 
him  to  maintain  this  action. 

The  second  error  assigned  is  a  bill  of  exception  to  the  opinion 
of  the  court  in  rejecting  evidence  offered  by  the  plaintiff  in  error. 
The  plaintiff  in  error  offered  to  prove  by  Ezra  Wall,  the  person 
taken  by  the  sheriff  as  bail  for  the  plaintiff  in  the  replevin,  against 
whom  a  judgment  had  been  obtained  on  his  bond  in  a  suit  brought 
thereon  by  the  defendant  in  error,  in  the  name  of  the  sheriff  as 
plaintiff,  whereon  a  writ  of  fieri  facias  had  been  issued,  directed  to 
the  succeeding  sheriff  of  the  county,  who  returned  nulla  bona 
thereto;  that  Jackson,  the  plaintiff  in  the  replevin,  left  the  country 
during  its  pendency,  after  which  Clark,  the  plaintiff,  came  to  Wall, 
and  told  him  if  he  would  take  no  part  in  prosecuting  the  replevin, 
he  (Clark)  would  release  him  as  surety  in  the  replevin  bond. 
That  Wall  agreed  to  this  proposition,  and,  conceiving  himself 
released  from  his  liability  as  bail,  had  nothing  to  do  with  prepar- 
ing the  replevin  suit  for  trial.  That  this  agreement  was  made 
between  themselves,  no  other  being  present,  which  rendered  Wall 
unable  to  make  proof  of  it  in  the  suit  brought  against  him  on  the 
replevin  bond.  And  further,  that  he,  Wall,  had  at  the  time  of 
executing  the  replevin  bond,  and  at  all  times  since,  personal  pro- 
perty, liable  to  execution,  sufficient  to  satisfy  and  pay  the  amount 
of  the  judgment  obtained  thereon  against  him.  This  offer  of  the 
defendant  being  objected  to  by  the  plaintiff,  was  overruled  by  the 
court.  An  effort  has  been  made  to  sustain  the  opinion  of  the  court, 
in  this  respect;  first,  on  the  ground  that  Ezra  Wall,  being  the 
bail  in  the  replevin  bond  taken  by  the  plaintiff  in  error,  was  not  a 
competent  witness  to  prove  the  facts  mentioned  in  the  offer ;  and 
secondly,  if  he  was,  that  evidence  of  his  having  personal  property, 
at  all  times,  after  the  execution  of  the  replevin  bond,  sufficient  to 
satisfy  the  amount  of  the  judgment  obtained  thereon  against  him, 
was  inadmissible,  because  it  would  have  contradicted  the  sheriff's 
return  to  the  writ  of  fieri  facias  issued  upon  that  judgment.  As 
to  the  competency  of  the  bail  to  be  a  witness  for  the  sheriff  in 
such  case,  it  does  not  appear  that  he  was  interested  in  the  event 
of  the  suit,  so  as  to  be  either  a  gainer  or  loser  by  it.  The  extent 
of  his  liability  has  been  fixed  and  determined  by  the  judgment 
obtained  on  his  bond.  He  never  was  under  any  liability,  except 
what  arose  out  of  his  bond ;  and  the  judgment  rendered  upon  it 
has  fixed  the  extent  of  that  unalterably,  for  it  is  not  a  bond  to 
which  the  Statute  of  8  and  9  Will.  3,  c.  11,  sect.  8,  extends,  so  as 
to  authorize  a  proceeding  thereafter  by  a  writ  of  scire  facias,  in 
any  event  that  might  happen,  for  the  purpose  of  assigning  new 
breaches  of  the  condition  of  the  bond,  with  a  view  to  increase  the 
liability  of  the  obligor.  Middleton  \.  Bryan,  (3  Maule  fy  Selw. 
155) ;  1  Saund.  Rep.  58,  note  (a) ;  2  Ibid.  187,  note  (2).  And 
Sergeant  Williams,  in  the  close  of  his  note  (3)  to  the  case  of 
Mounson  v.  Redshaw,  (1  Saund.  Rep.  195),  says ;  "  in  this  action 
HI.  — 68 
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the  sureties  in  the  bond  may  be  witnesses  to  prove  whether  they 
were  sufficient  or  not."  We  therefore  think  that  the  objection  to 
the  competency  of  the  bail,  as  a  witness  for  the  plaintiff  in  error, 
has  not  been  sustained. 

Then  as  to  the  second  ground  of  objection,  that  the  evidence  offer- 
ed tended  to  contradict  the  return  to  the  writ  of  fieri  facias  issued 
upon  the  judgment  against  the  bail,  which  is,  as  has  been  con- 
tended by  the  defendant  in  error,  conclusive  upon  the  plaintiff  in 
error,  that  the  bail  had  no  property  liable  to  be  taken  in  execu- 
tion, sufficient  to  satisfy  the  judgment  against  him.  The  return 
to  the  fieri  facias  may  be  prima  fade  evidence  of  this  fact ;  but 
there  is  no  sufficient  reason  why  it  should  be  conclusive  upon  the 
plaintiff  in  error,  who  was  not  even  called  on,  or  notified,  to  show 
property  of  the  bail,  to  the  sheriff,  that  he  might  levy  the  amount 
of  the  fieri  facias  out  of  it.  For  every  day's  experience  proves 
that  sheriffs  make  such  returns  to  writs  of  fieri  facias  put  into 
their  hands  against  defendants,  who  have  at  the  same  time  pro- 
perty amply  sufficient  to  satisfy  the  writs.  And  this,  too,  may  be 
done  very  fairly,  in  many  instances,  by  the  sheriff,  where  there  is 
abundance  of  property  belonging  to  the  defendant,  but  he  may  be 
unable  to  get  hold  of  it.  The  defendant  may  have  property  of 
ten  times  the  value  of  the  amount  of  money  directed  to  be  levied 
by  the  execution,  in  his  dwelling-house,  but  he  may  close  his  doors 
against  the  sheriff,  and  the  latter  having  no  right  to  break  them 
open  for  the  purpose  of  executing  such  writ,  may  be  compelled  to 
return  nulla  bona  to  it  for  his  own  protection.  Or  the  defendant 
may  have  property  amply  sufficient  in  other  counties  of  the  State, 
which  may  be  reached  by  means  of  testatum  executions.  But  at 
any  rate,  it  is  placing  the  issue  upon  too  narrow  ground,  to  say 
that  the  bail  had  personal  property  or  real  property,  or  both, 
liable  to  be  taken  in  execution,  sufficient  to  satisfy  the  amount  of 
the  judgment  against  him,  because  he  may  have  neither,  and  yet 
have  other  means,  of  value,  to  fifty  times  the  amount  of  the  judg- 
ment, which  he  may  be  compelled  to  apply,  so  far  as  may  be 
requisite,  to  its  discharge,  by  means  of  a  capias  ad  satisfaciendum. 
The  real  question,  in  such  action  as  the  present  against  the  she- 
riff, is,  does  the  bail  possess  and  own  sufficient  means  to  enable 
him  to  pay  all  his  debts  or  liabilities  ?  In  other  words,  is  he  sol- 
vent ?  If  he  be,  and  it  can  be  and  is  proven,  the  plaintiff  necessa- 
rily fails  to  support  his  action ;  for  the  very  gist  of  it  is,  that  the 
bail  taken  by  the  sheriff  is  insufficient.  The  sheriff,  by  the  Statute 
of  Westminster  2,  (13  Ed.  3),  c.  2,  is  required,  before  he  executes 
the  writ  of  replevin,  to  take  from  the  plaintiff  pledges  to  prose- 
cute the  same  with  effect,  and  also  to  return  the  property,  &c.,  if 
a  return  shall  be  adjudged.  (1  Saund.  Rep.  195,  note  3).  And 
according  to  our  adjudications  in  this  State,  the  sheriff  is  held  not 
only  responsible  for  the  sufficiency  of  the  bail  which  he  is  thus 
compelled  to  take,  at  the  time  of  taking  the  bond,  but  likewise 
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after  the  replevin  shall  have  been  determined,  and  until  the  de- 
fendant therein  shall  have  obtained  the  effect  of  the  judgment,  if 
in  his  favour.  Oxley  v.  Cotvperthwaite,  (1  Doll.  349) ;  Pearce  v. 
Humphreys,  (14  Serg,  4*  Rawle  23).  This  is  placing  the  sheriff 
under  a  most  unreasonable,  if  not  very  unjust,  responsibility.  But 
to  hold  that  he  shall  be  concluded,  by  the  return  of  nulla  bona, 
made  by  his  successor  in  office,  or  even  by  himself,  to  a  fieri  facias 
issued  upon  the  judgment  against  the  bail,  from  showing  the 
sufficiency  of  the  bail  to  pay  the  amount  of  it,  notwithstanding 
such  return,  would  be  adding  to  the  responsibility  of  the  sheriff, 
and  making  it  still  worse  and  more  unreasonable  than  it  has  ever 
been  considered.  We,  therefore,  think  that  the  bail  was  a  com- 
petent witness  for  the  plaintiff  in  error,  and  that  the  evidence  pro- 
posed to  be  given  by  him  was  admissible,  and  that  the  court,  in 
refusing  to  receive  it,  erred. 

If  the  fact  be  that  the  defendant  in  error  agreed  to  release  the 
bail  after  Jackson,  the  plaintiff  in  the  replevin,  had  left  the  coun- 
try, if  he  would  not  continue  to  prosecute  and  prepare  the  same 
for  trial  on  behalf  of  Jackson,  by  procuring  the  evidence  in  sup- 
port of  his  claim  to  the  property,  it  would  certainly  be  a  good 
defence  for  the  plaintiff  in  error,  as  also  for  the  bail,  if  he  could 
have  proved  it  in  the  suit  against  him  on  the  bond.  And  indeed 
it  is  possible  that  the  defendant  in  error  might  have  been  defeated 
in  the  replevin,  if  Jackson,  or  the  bail,  had  attended  to  the  trial 
of  it  in  court ;  for  it  appears  that  he  lost  the  cause  on  a  previous 
trial  of  it  before  arbitrators,  where  Jackson  attended  to  it.  In 
the  course  of  the  argument,  something  was  said  as  to  the  right  of 
the  defendant  in  error  to  maintain  this  action,  after  taking  the  bail 
bond  from  the  plaintiff  in  error  and  prosecuting  a  suit  upon  it  to 
judgment.  In  regard  to  this,  however)  we  do  not  apprehend  any 
doubt ;  for  it  has  been  held  that  taking  an  assignment  of  the  reple- 
vin bond  from  the  sheriff  is  no  waiver  of  any  proceedings  after- 
wards against  him,  as  it  is  in  the  case  of  a  bail  bond.  (1  Saund. 
Rep.  195,  g,  note.) 

As  to  the  remaining  errors,  we  can  perceive  nothing  wrong  in 
them.  But  for  the  matters  contained  in  the  second  error,  we  are 
of  opinion  that  the  judgment  must  be  reversed. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Spigelmoyer  against  Walter. 

One  whose  ark  is  obstructed  by  a  dam  in  Penn's  Creek  cannot  use  the  common 
law  remedy  of  abatement ;  but  must  resort  to  that  provided  by  the  statute. 

In  an  action  of  trespass  for  destroying  a  mill-dam  et  alia  enormia,  it  is  competent 
for  the  plaintiff  to  give  evidence  of  the  amount  of  loss  which  he  sustained  by  rea- 
son of  the  stoppage  of  his  mills. 

ERROR  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  trespass  vi  et  armis,  by  Simon  Walter 
against  Daniel  Spigelmoyer,  Jacob  Fees  and  Elias  Fees,  in  which 
the  plaintiff  thus  laid  his  cause  of  action : 

"  And  whereupon  the  said  Simon,  by  Isaac  Slenker,  his  attorney, 
complains  that  the  said  Daniel,  Elias  and  Jacob,  on  the  1st  day  of 
April  1838,  with  force  and  arms,  &c.,  the  close  of  the  said  Simon, 
in  the  county  aforesaid,  did  break  and  enter  the  mill-dam  of  the 
said  Simon,  then  and  there  did  cut,  break  and  tear  down,  contrary 
to  law,  so  that  the  said  Simon  was  put  to  great  expense,  to  wit, 
$200  in  rebuilding  and  repairing  the  same,  and  other  harms  to  him 
did,  to  the  great  damage  of  the  said  Simon,  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Pennsylvania.  Whereupcun 
the  said  Simon  saith  he  is  worse,  and  hath  damage  $500 ;  and 
thereof  he  brings  suit." 

Before  the  jury  were  sworn,  the  plaintiff  suffered  a  nonsuit  as 
to  Elias  Fees. 

The  defendants  justified  by  a  special  plea,  and  gave  evidence 
in  mitigation  of  damages,  that  they  were  coming  down  Penn's 
creek  with  an  ark,  and  were  stopped  by  the  plaintiff's  mill-dam, 
which  was  so  out  of  repair  as  to  be  impassable  without  cutting  it 
down,  which  they  did,,  just  so  far  as  to  let  them  through  with 
their  ark. 

The  plaintiff  offered  evidence  to  show  that  his  mills  were  stop- 
ped for  a  long  time,  by  reason  of  the  want  of  water,  occasioned 
by  the  cutting  down  of  the  dam.  The  defendants  objected  to  this, 
on  the  ground  that  it  was  not  laid  in  the  declaration  as  an  aver- 
ment of  damages ;  but  the  court  received  the  evidence. 

The  defendant  asked  the  court  to  instruct  the  jury: 

1.  That  if  the  jury  are  satisfied  from  the  evidence  that  plain- 
tiff's dam  was  not  erected  and  kept  in  repair  according  to  the  pro- 
visions of  the  Act  of  23d  March  1803,  then  it  is  a  public  nui- 
sance, and  defendants  had  a  right  to  abate  it. 

2.  That  if  the  jury  are  satisfied  from  the  evidence  that  plain- 
tiff's dam  was  so  out  of  repair  as  to  impede  the  navigation  at,  and 
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long  before  defendants  committed  the  alleged  trespass,  that  the 
water  was  sufficiently  low  to  enable  plaintiff  to  repair  his  dam, 
and  that  he  neglected  to  do  so,  and  that  defendants  removed  only 
so  much  of  the  obstruction  as  was  necessary  to  permit  their  ark 
to  pass  safely,  by  doing  as  little  damage  to  said  dam  as  possible, 
then  the  plaintiff  is  not  entitled  to  recover. 

The  court  (Lewis,  President)  refused  to  give  these  instructions, 
and,  in  substance,  stated  to  the  jury,  that  the  defendants  had  no 
right  to  abate  or  cut  away  the  plaintiff's  dam  as  a  nuisance,  but 
in  case  it  impeded  or  obstructed  the  navigation,  he  was  confined 
to  the  remedy  prescribed  by  the  Act  of  23d  of  March  1803.  The 
plaintiff  is  therefore  entitled  to  recover,  if  the  jury  are  satisfied 
that  his  dam  was  cut  away,  or  part  of  it,  by  the  defendants,  or 
by  their  direction.  The  damages  are  for  the  jury.  They  will 
of  course,  taking  into  consideration  the  whole  circumstances  of 
the  case,  the  peculiar  hardships  of  the  defendants'  case,  the  length 
of  time  during  which  plaintiff  permitted  his  dam  to  remain  out  of 
repair,  (from  March  to  the  8th  or  9th  of  June),  and  the  obstruc- 
tion continuing  to  increase  until  the  defendants'  ark  stuck  fast  in 
the  breach,  and  that  defendants  only  did  the  injury  to  enable  the 
ark  to  pass. 

Miller,  for  plaintiff  in  error.  The  evidence  given  by  the  plain- 
tiff on  the  subject  of  the  loss  of  the  use  of  his  mills,  was  to  estab- 
lish consequential  damage,  and  was  the  subject  of  an  action  on 
the  case.  But  if  such  damages  were  recoverable  in  trespass,  they 
should  have  been  laid  in  the  declaration.  1  Mass.  47 ;  3  Stark. 
1454.  The  defendants  were  justifiable,  see  Met  of  23d  April  1803, 
which  authorizes  the  erection  of  dams  in  Penn's  creek.  9  Watts 
119;  4  Watts  438;  10  Watts  86;  14  Wend.  13;  15  Wend.  397;  11 
Wend.  539. 

Slenker,  for  defendant  in  error.  The  evidence  offered  was  not 
to  establish  an  independent  consequential  wrong,  but  a  direct, 
immediate  and  natural  consequence  of  the  act  done  and  laid  in 
the  declaration,  and  covered  by  the  expression  "  alia  enormia." 
2  M'Cord  277.  It  is  expressly  settled  by  the  case  in  3  Watts  330, 
that  the  party  cannot  take  the  remedy  into  his  own  hands,  but 
must  resort  to  that  pointed  out  by  the  provisions  of  the  Act  of 
Assembly  made  for  the  purpose.  1  Einn.  463. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  case  of  Criswell  v.  Clugh,  (3  Watts  330), 
decides  the  point  made  in  the  defendants'  justification.  It  was 
there  held,  that  the  party  must  pursue  the  remedies  pointed  out 
by  the  Act  of  Assembly,  and  could  not  use  the  common  law  rem- 
edy of  abatement.  It  is  argued  that  this  case  is  distinguishable, 
because  the  defence  here  is  not  put  on  the  claim  of  a  right  to  abate 
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the  dam  entirely,  but  only  to  remove  so  much  of  the  obstruction 
as  to  permit  arks  to  pass,  doing  as  little  damage  as  possible.  It 
is  almost  impossible  for  a  person  to  cut  away  the  logs  of  a  dam, 
so  as  to  obtain  a  passage  through  for  an  ark,  without  subjecting 
it  to  the  danger  of  being  soon  swept  away  by  the  floods ;  and  it 
is  probable  it  was  for  this,  among  other  reasons,  the  remedy  was 
not  left  by  the  Legislature  to  the  party  injured,  but  to  the  view 
and  adjudication  of  others.  Besides,  the  common  law  right  of 
abatement  does  not  go  to  the  entire  destruction  of  the  thing,  but 
only  to  the  removal  of  so  much  as  is  illegal.  Dyer  v.  Dupui,  (5 
Whart.  597).  So  that  in  effect  the  case  in  3  Watts  decides  this 
point,  and  no  distinction  exists  between  that  case  and  the  present. 
The  party  must  pursue  the  course  prescribed  by  the  Act  of  As- 
sembly. 

2.  We  think  the  evidence  objected  to  was  admissible  under  the 
general  averment  of  "  other  harms"  in  the  declaration.  In  an 
action  of  trespass  for  destroying  a  mill-dam,  (not  merely  a  dam 
which  may  be  for  other  purposes),  the  stoppage  of  the  mills  sup- 
plied by  its  means  with  water-power,  seems  to  fall  within  the 
description  of  such  a  damage  as  naturally  or  necessarily  results 
from  the  act.  The  cases  cited  by  the  plaintiff  show  that  these 
words  have  received  a  large  construction,  so  as  to  embrace  conse- 
quential injuries  not  specifically  mentioned  in  the  declaration,  but 
ordinarily  flowing  from  the  act  complained  of.  Under  the  usual 
averment  of  damages,  called  alia  enormia,  damages  naturally  aris- 
ing from  the  act  complained  of,  may  be  given  in  evidence,  in  ag- 
gravation, though  not  stated  specially.  2  Sound.  PL  <$•  Ev.  865 ; 
B.  J\T.  P.  89. 

Judgment  affirmed. 


Northumberland  County  against  Bloom. 

The  settlement  of  the  account  of  a  county  treasurer  by  the  auditors,  after  the 
time  limited  for  an  appeal,  is  as  conclusive  upon  the  county  as  it  is  upon  the 
officer;  and  it  cannot  be  opened  for  the  correction  of  alleged  errors  by  auditors 
whose  duty  it  is  to  settle  the  account  of  a  subsequent  year. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

The  county  of  Northumberland  against  John  Bloom,  late  trea- 
surer. This  was  an  appeal  by  the  commissioners  from  the  report 
of  the  auditors  settling  the  account  of  John  Bloom  as  treasurer 
for  the  year  1840,  who  reported  a  balance  in  his  hands  of  $4660.34. 
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The  only  question  of  law  was,  whether  the  plaintiff  might  not 
charge  the  defendant  with  omissions  and  errors  in  the  settlement 
of  his  account  as  treasurer  for  the  year  1839.  The  court  below 
(Lewis,  President)  was  of  opinion  against  the  plaintiff,  and  in- 
structed the  jury  to  find  according  to  a  calculation  presented  to 
them. 

Jordan  and  Bellas,  for  plaintiff  in  error. 
•Donnel  and  Greenough,  contra. 

PER  CUIIIAM. — A  county  treasurer  is  appointed  for  a  year,  and 
bound  within  it  to  produce  his  account  and  vouchers  to  the  county 
commissioners,  whose  business  it  is  to  submit  them  for  settlement 
to  the  county  auditors,  whose  report  has  the  effect  of  a  judgment, 
subject  to  appeal  by  either  party.  On  the  final  determination, 
execution  may  issue  as-  in  any  other  case  of  a  judgment  recovered. 
A  final  settlement  is  therefore  conclusive  against  the  officer ;  and 
why  is  it  not  conclusive  in  his  favour?  It  is  a  judgment  which 
equally  binds  both  parties.  The  settlement  of  a  previous  year, 
therefore,  cannot  be  opened  to  correct  an  error  or  omission  in  it. 
The  county,  as  well  as  the  officer,  has  a  limited  period  of  appeal, 
and  when  it  has  slipped  its  time,  it  has  no  further  remedy.  The 
present  matter  was  not  introduced  into  the  settlement  of  1838 ;  but 
it  might  have  been  introduced,  and  it  is  the  fault  of  the  commis- 
sioners that  it  was  not.  The  transactions  of  a  former  year  can 
no  more  be  brought  into  the  same  treasurer's  account  for  the  cur- 
rent one,  than  they  could  be  brought  into  the  account  of  a  stranger. 
The  evidence,  therefore,  was  properly  excluded,  and  the  charge 
was  substantially  right. 

Judgment  affirmed. 


544  SUPREME  COURT  [Sunbury 


Case  against  Cushman. 

However  general  the  terms  of  a  contract  may  be,  it  only  comprehends  those 
things  in  respect  to  which  it  appears  the  parties  proposed  to  contract.  Hence, 
after  the  dissolution  of  a  partnership,  one  of  the  firm  assigns  all  his  interest  in  the 
effects,  for  a  valuable  consideration,  and  takes  a  covenant  of  indemnity  against  all 
debts  due  by  the  firm.  Held,  that  such  indemnity  will  not  cover  a  debt  which  did 
not  appear  upon  the  partnership  books,  and  was  not  made  known  to  the  assignee 
at  the  time  of  the  contract  of  indemnity. 

The  Statute  of  Limitation,  in  New  York,  is  not  an  available  defence  for  one 
who  had  been  beyond  the  jurisdiction  of  their  courts,  during  the  time  which  had 
elapsed  ;  and  the  same  construction  will  be  given  to  their  statute  here. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

Ugenior  Cushman  against  Benjamin  T.  Case.  This  was  an 
action  of  covenant,  in  which  the  following  facts  appeared : — 

The  plaintiff  and  C.  F.  A.  Volz  had  been  partners  in  merchan- 
dising ;  and  upon  the  dissolution  of  the  partnership,  Volz  assigned 
all  his  estate,  real  and  personal,  to  the  defendant,  in  trust  for  the 
payment  of  all  his  debts.  When  this  assignment  was  made,  the 
partnership  books  were  delivered  to  Case ;  in  them  was  contained 
an  account  of  the  firm  debts.  Some  months  after,  Cushman  sold 
and  assigned  to  Case,  all  his  interest  in  the  effects  of  the  firm,  in 
consideration  of  the  payment  of  $250,  and  of  the  following  cove- 
nant, upon  which  this  suit  was  brought : — 

"  Know  all  men  by  these  presents,  that  Benjamin  T.  Case, 
assignee  of  Christian  F.  A.  Volz,  in  consideration  of  the  sum  of 
$250,  lawful  money,  in  hand  paid  by  Ugenior  Cushman,  at  and 
before  the  delivery  hereof,  and  of  the  assignment  by  the  said  U. 
Cushman  to  the  said  Benjamin  T.  Case,  dated  the  13th  of  Decem- 
ber 1833,  hath,  and  by  these  presents  doth  release,  discharge,  and 
acquit  the  said  U.  Cushman  of,  and  from  all  claims,  actions, 
demands,  debts,  and  dues  whatsoever,  due  or  owing  to  the  said  Volz, 
or  to  the  late  firm  of  U.  Cushman  &  Co.,  by  said  Ugenior  Cush- 
man ;  and  of  and  from  the  payment  of  any  debts,  or  the  part  pay- 
ment of  any  debts,  due  by  the  said  late  firm  of  U.  Cushman  & 
Co.  The  said  Benjamin  T.  Case  agreeing  hereby  to  indemnify, 
save,  and  keep  harmless,  the  said  Ugenior  Cushman  from  all 
claims  and  demands  due,  or  owing  by  the  said  firm  of  U.  Cush- 
man &  Co." 

The  plaintiff  then  gave  in  evidence  an  account  of  J.  &  C.  Gas- 
coigne,  of  New  York,  against  the  firm  of  U.  Cushman  &  Co., 
upon  which  there  was  a  oalance  due,  on  the  21st  of  May  1838, 
of  $294.59;  upon  which  suit  was  brought  in  New  York,  to  Jan- 
uary term  1840,  against  U.  Cushman  and  C.  F.  A.  Volz,  and 
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judgment  obtained  by  default,  on  the  25th  of  May  1840,  for 
$335.84,  which  was  subsequently  paid  by  U.  Cushman,  and  which 
he  now  claimed  to  recover  in  this  suit. 

The  defendant  then  gave  in  evidence  the  partnership  books,  by 
which  it  appeared  that  the  last  item  in  the  account  of  J.  &  C. 
Gascoigne  against  the  firm,  amounting  to  $143,  had  not  been 
entered ;  and  that  the  omission  to  enter  it,  was  the  neglect  of  U. 
Cushman.  The  defendant  also  gave  in  evidence  a  bill  of  J.  &  C. 
Gascoigne,  rendered  18th  of  May  1830,  and  found  among  the 
papers  of  the  firm  of  U.  Cushman  &  Co.,  in  which  the  disputed 
item  was  not  entered;  but  it  also  appeared  that  the  disputed 
item  was  of  goods  purchased  the  14th  of  May  1830,  at  six  months 
credit.  The  grounds  of  the  defence  appear  in  the  following  points, 
upon  which  the  instruction  of  the  court  was  asked: — 

1.  If  the  jury  believe  that  U.  Cushman,  the  plaintiff,  by  the 
books  kept  by  U.  Cushman  &  Co.,  delivered  to  the  defendant,  and 
by  the  account  of  J.  &  C.  Gascoigne  rendered,  of  May  18th  1830, 
leaving  out  the  bill  of  goods  of  May  14th  1830,  thereby  deceived 
the  defendant  as  to  the  amount  of  the  indebtedness  of  U.  Cushman 
&  Co.  to  the  said  J.  &  C.  Gascoigne,  and  that  the  said  defendant 
was  so  deceived  thereby  at  the  time  of  executing  to  the  plaintiff 
the  covenant  of  indemnity  of  January  13th  1834,  on  which  this 
suit  is  brought,  then  the  plaintiff  cannot  recover  the  amount  of 
that  bill  in  this  action. 

2.  That  Cushman  not  having  given  the  defendant  notice  of  the 
suit  brought  by  J.  &  C.  Gascoigne  against  him  in  the  State  of 
New  York,  and  having  made  no  defence  to  that  suit,  the  defend- 
ant is  not  concluded  by  that  recovery,  and  may  now  successfully 
defend  in  this  suit,  if  he  could  have  successfully  defended  the  suit 
brought  against  Cushman  in  the  State  of  New  York ;  and  that, 
from  the  evidence  in  this  suit,  it  appears  that  the  action  brought 
against  Cushman  in  the  State  of  New  York,  would  have  been 
barred  by  the  Statute  of  Limitations ;  and  therefore  the  plaintiff 
ought  not  to  recover  in  this  suit. 

The  court  below  instructed  the  jury,  that  if  Case  was  deceived 
by  Cushman  at  the  time  of  making  the  contract  of  indemnity, 
either  by  the  suppression  of  any  truth  which  Cushman  was  bound 
to  communicate,  or  by  any  false  exhibit  on  Cushman's  part,  repre- 
senting the  matter  or  account,  about  which  they  were  contract- 
ing, in  a  false  or  untrue  light,  the  defendant  being  so  deceived, 
would  not  be  liable  on  a  contract  thus  made.  But  the  court,  upon 
a  review  of  the  testimony,  could  not  perceive  any  ground  to  sup- 
port the  allegation  of  fact  contained  in  the  defendant's  proposition. 
In  answer  to  the  defendant's  second  point,  the  court  said  that  the 
absence  of  the  defendant  from  the  State  of  New  York,  after  the 
goods  were  purchased,  would  have  been  sufficient  to  prevent  them 
from  availing  themselves  of  the  plea  of  the  Statute  of  Limitations, 
m.  —  69  2  v  * 
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and  that  such  had  been  the  construction  given  to  their  statute. 
3  Johns.  263. 

Williston,  for  plaintiff  in  error. 
Richards,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  circumstances  connected  with  the  turning 
point  of  the  cause,  are  simple  and  few.  When  the  defendant 
became  the  assignee  of  the  liquidating  partner,  Volz,  he  received 
from  him  the  books  and  papers  of  the  concern,  which  had  previ- 
ously been  in  the  hands  of  counsel  for  collection.  It  was  distinctly 
proved  that  the  bill  of  goods  which  gives  rise  to  the  present  con- 
test, though  furnished  by  the  Messieurs  Gascoigne  to  U.  Cushman 
&  Co.,  in  May  1830,  had  not  been  entered  on  the  books  of 
the  latter  when  they  dissolved  their  partnership  in  the  October 
following ;  nor  has  it  been  entered  since.  It  appears,  too,  that  it 
was  the  business  of  the  plaintiff  to  have  entered  it,  and  that  the 
omission  to  do  so,  was  his  personal  default.  The  Judge  charged 
with  entire  accuracy,  so  far  as  the  direction  went,  that  if  the 
defendant  was  deceived  by  any  false  exhibit,  or  by  the  suppres- 
sion of  any  fact  which  the  plaintiff  might  have  communicated,  and 
which  it  was  material  for  the  defendant  to  know,  there  could  be 
no  recourse  to  him ;  and  he  was  right,  too,  in  supposing,  that  as 
the  plaintiff's  omission  to  enter  the  bill  was  long  before  the  terms 
of  the  agreement  were  negotiated,  there  was  no  room  for  a  pre- 
sumption that  it  was  a  preconceived  measure  to  defraud.  But  he 
inferred  from  this  that  there  was  nothing  in  the  circumstance  to 
restrain  the  generality  of  the  covenant  "  to  indemnify,  save,  and 
keep  harmless,  the  said  Ugenior  Cushman,  from  all  claims  and 
demands  due  or  owing  by  the  said  U.  Cushman  &  Co."  because 
the  defendant  had  not  taken  the  precaution  to  restrict  his  liability 
to  debts  per  schedule,  or  to  such  as  appeared  on  the  face  of  the 
books.  If,  however,  he  was  left  in  ignorance  of  any  fact  material 
to  be  known  by  him,  which  it  was  in  the  plaintiff's  power  to  com- 
municate, the  terms  of  the  agreement  must  not  be  taken  to  extend 
to  it.  It  is  one  of  Pothier's  rules  of  interpretation,  which  have 
been  deemed  consonant  to  the  rules  of  the  common  law,  that 
"  however  general  the  terms  may  be  in  which  an  agreement  is 
conceived,  it  only  comprehends  those  things  in  respect  to  which 
it  appears  that  the  contracting  parties  proposed  to  contract ;  and 
not  others  they  never  thought  of."  Such  are  the  words  of  Mr 
Evans,  his  translator,  (Vol.  I.  p.  53),  and  their  relevancy  to  the 
case  in  hand  is  perceivable  at  a  glance.  The  plaintiff  knew  that 
this  bill  had  not  been  entered  in  the  partnership  books ;  and  he 
ought  to  have  known  that,  in  ascertaining  the  partnership  debts, 
the  defendant  would  be  guided  by  them.  The  books  of  a  firm  are 
the  register  of  its  transactions ;  and  they  are  supposed  to  exhibit 
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a  complete  statement  of  its  business  and  liabilities,  insomuch  that 
a  person  who  had  resorted  to  them  to  discover  the  amount  of  its 
debts,  would  seek  no  further.  In  settling  the  terms  of  the  agree- 
ment, then,  what  was  the  course  of  the  plaintiff's  duty?  Doubt- 
less, to  inform  the  defendant  of  this  debt,  as  one  he  was  expected 
to  pay.  Omitting  this,  he  took  on  himself  the  risk  of  being  able 
to  prove  that  the  defendant  was  already  apprised  of  its  existence, 
in  order  to  show  that  the  disclosure  was  unnecessary.  Sometimes 
ignorance  or  error  has  been  a  ground  even  to  rescind  an  agree- 
ment entirely,  by  invalidating  the  assent  of  one  of  the  parties  to 
it,  especially  where  there  was  a  legal  fraud  in  the  suppression  of 
a  material  circumstance.  How  was  it  here  ?  The  books  and 
papers,  having  successively  passed  through  the  hands  of  the  liqui- 
dating partner  and  two  gentlemen  of  the  bar,  may  have  all  come 
safe  to  the  hands  of  the  defendant ;  but  the  only  witness  who  testi- 
fied in  regard  to  the  fact,  did  not  undertake  to  say  that  this  par- 
ticular bill  was  among  them.  The  probability  is,  that  in  passing 
through  so  many  hands,  it  was  mislaid  ;  at  least  it  may  have  been 
so,  which  is  enough  for  the  argument.  Having  failed  to  apprise 
the  defendant  of  the  very  material  fact  that  there  was  an  unbooked 
debt  outstanding,  the  plaintiff,  on  whom  the  burthen  of  proof 
rests,  was  bound  to  show  that  the  failure  was  not  material,  in  the 
only  way  it  could  be  shown,  by  specific  proof  that  the  existence 
of  the  debt  had  at  that  time  come  to  the  defendant's  knowledge. 
The  omission,  though  not  used  in  forming  the  subsequent  arrange- 
ment with  a  design  to  deceive  or  mislead,  would  not  be  the  less 
material ;  and  in  the  misapprehension  on  that  head,  consists  the 
error  of  the  court  below.  The  plaintiff's  silence  had  an  obvious 
tendency  to  produce  misconception  ;  and  he  whose  act  caused  the 
loss  which  was  consequent  on  it,  must  bear  it,  though  both  parties 
were  free  from  intentional  error. 

The  other  exception  is  not  sustained.  The  construction  put  on 
the  Statute  of  New  York  by  the  court  below,  seems  to  be  the 
same  that  has  been  put  on  it  by  the  courts  of  that  State ;  by  which 
it  appears  that  it  could  furnish  no  defence  to  the  action  brought 
against  the  plaintiff,  and  that  the  defendant  lost  no  advantage  by 
not  being  warned  to  come  in  and  defend  against  it.  It  is  true, 
that,  for  want  of  it,  the  defendant  may  insist  in  this  court  on  any 
ground  of  defence  that  would  have  availed  the  plaintiff  in  the 
Supreme  Court  of  New  York,  in  which  the  action  was  deter- 
mined ;  but  as  the  interpretation  put  by  that  court  on  the  statutes 
of  its  own  State,  must  be  followed  elsewhere,  this  ground  of 
defence  cannot  serve  here. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Overseers  of  Washington  against  Overseers  of 

Beaver. 

Justices  of  the  peace  are  incompetent,  on  the  ground  of  interest,  to  grant  an 
order  for  removal  of  a  pauper  from  their  own  township  to  another. 

Where  a  son  becomes  independent  of  his  father's  family,  or  emancipated  from 
it,  he  will  not  acquire  a  settlement  where  his  father  goes  to  reside ;  but  if  he 
remains  a  part  of  his  father's  family,  he  will  acquire  a  derivative  settlement  from 
the  settlement  of  his  father. 

CERTIORJ1RI  to  the  Quarter  Sessions  of  Union  county,  to 
which  there  was  an  appeal  by  the  overseers  of  the  poor  of  Beaver 
township,  Union  county,  from  the  order  of  two  justices  of  the 
peace,  removing  Jonathan  Zerley,  a  pauper,  from  the  township  of 
Washington  to  the  township  of  Beaver,  in  said  county.  The  case 
came  up  on  an  exception  to  the  opinion  of  the  court. 

The  court  below  quashed  the  order  of  removal,  on  the  ground 
that  it  was  granted  by  two  justices  of  Washington  township;  but 
the  parties  agreed  to  reinstate  the  case,  that  the  main  question 
might  be  decided. 

Jacob  Zerley  resided  in  Beaver  township  from  the  year  1824 
until  the  spring  of  1841,  when  he  purchased  property  in  Washing- 
ton township,  and  removed  to  it.  His  son,  a  lunatic,  who  was 
born  in  1806,  always  lived  with  and  formed  part  of  his  father's 
family.  The  father  died  in  Washington  township,  soon  after  he 
removed  to  it.  Jonathan,  the  son,  became  chargeable  to  Wash- 
ington township  after  the  death  of  his  father ;  and  the  question 
was,  to  which  township  he  was  legally  chargeable. 

The  court  below  affirmed  the  order  of  removal. 

Slenker,  for  appellant,  referred  to  the  Act  of  3d  June  1836,  sec. 
1,  9,  10,  11,  28;  2  Penn.  Rep.  432;  1  BL  Com.  463. 

Miller,  contra,  cited  2  Johns.  282 ;  14  Johns.  334 ;  2  Cow.  537 ; 
2  Lord  Raym.  1332 ;  3  Burns'  Jus.  366,  372 ;  3  Tenn.  Rep.  356, 
114;  2  Barn.  ^  Aid.  861. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  person  may  be  entitled  to  a  settlement  either  on 
the  score  of  birth  or  acquisition,  the  manner  of  acquiring  which  is 
pointed  out  in  the  9th  section  of  the  Act  of  13th  June  1836. 
There  is  also  derivative  settlement,  which  is  the  case  of  legitimate 
children  following  the  settlement  of  the  parent,  and  of  the  latter 
description  is  the  case  before  us.  The  settlement  of  a  pauper  is 
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the  place  of  his  birth,  but  the  birth  of  the  child  does  not  give  him 
a  settlement,  except  when  the  settlement  of  the  father  and  mother 
is  not  known,  and  then  only  until  it  is  known.  And  when  the 
father  gains  a  second  settlement,  after  the  birth  of  the  child,  that 
settlement  is  usually  communicated  to  the  child.  2  Lord  Raym. 
1332.  The  father's  settlement  is  the  settlement  of  the  children 
when  it  can  be  found  out;  otherwise  the  birth  of  a  child  is  prima  facie 
the  settlement  of  the  child,  until  another  settlement  is  discovered. 
In  the  case  before  us,  it  is  conceded  that  the  father's  settlement 
is  the  township  of  Beaver ;  and  this  is  doubtless  the  settlement  of 
the  son,  unless  after  he  attained  the  age  of  21  years,  he  became 
separated  from  his  father's  family.  The  rule  is  this:  —  where  a 
son  becomes  independent  of  his  father's  family,  or  emancipated 
from  it,  he  will  not  acquire  a  settlement  where  his  father  goes  to 
reside.  But  if  he  remains  part  of  his  father's  family,  he  will 
acquire  a  derivative  settlement  from  the  settlement  of  his  father. 
Bur.  SetlL  Cas.  806 ;  Halifax  v.  Warley,  (3  Burns'  Jus.  373).  A 
child  is  not  emancipated  so  as  to  lose  the  benefit  of  any  settlement 
which  his  father  may  gain  until  21  or  marriage,  or  till  he  has 
gained  a  settlement  in  his  own  right,  or  till  he  has  contracted  a 
relation  inconsistent  with  the  idea  of  being  part  of  his  father's 
family.  These  principles  are  decisive  of  the  case  in  hand,  as  the 
lunatic  has  never  ceased  to  need  or  receive  the  protection  of  his 
father,  and,  from  his  helpless  situation,  was  incapable  of  contract- 
ing any  relation  inconsistent  with  that  position. 

The  same  construction  must  be  given  to  the  Act  of  1836,  as 
has  been  already  given  to  other  similar  provisions  in  the  Act  of 
1771.  1  Yeates  251 ;  2  Doll.  213.  As  it  is  against  natural  jus- 
tice to  make  a  man  a  judge  in  his  own  case,  nothing  but  express 
words  can  induce  us  to  give  an  Act  of  the  Legislature  such  a  con- 
struction. On  the  last  ground,  the  order  of  removal  is  quashed. 
• 

Order  quashed. 
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Moorehead  against  West  Branch  Bank. 

If  a  debtor  give  to  a  creditor  a  draft  for  money  and  direct  the  application  of  the 
proceeds  to  a  particular  liability,  the  creditor  is  bound  to  apply  it  to  that  liability 
as  much  as  if  the  debtor  had  paid  the  same  amount  in  cash  with  the  same 
direction. 

Whether  the  debtor  in  making  a  payment  to  his  creditor  intended  to  apply  it  to 
one  debt  or  another,  is  a  matter  of  fact  which  must  be  ascertained  by  the  jury 
from  all  the  circumstances  of  the  case  and  conduct  of  the  parties. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Columbia 
county. 

This  was  an  action  on  the  case  by  the  West  Branch  Bank 
against  Thomas  Moorehead,  founded  upon  his  endorsement  of  a 
note  of  Daniel  Musselman.  The  defendant  pleaded  payment. 
Daniel  Musselman  had  two  notes  in  bank,  one  endorsed  by  William 
Donaldson,  which  fell  due  on  the  29th  of  April,  and  another 
endorsed  by  Thomas  Moorehead,  which  fell  due  on  the  4th  of  May, 
upon  which  this  suit  was  brought.  On  the  23d  of  April,  Musselman 
having  an  accepted  draft  of  Herr  of  Baltimore  for  $1000,  called  at 
the  bank,  and  had  a  conversation  with  the  cashier,  who  testified 
as  follows : 

"  The  draft  was  discounted  23d  of  April.  It  was  discount-day. 
Musselman  called  on  that  day  and  offered  that  draft  for  discount 
with  some  other  paper.  I  told  him  there  was  no  prospect  of  his 
getting  it  discounted  ;  that  the  bank  would  not  allow  any  money 
to  increase  his  liabilities.  He  had  had  two  notes  of  $800  each  for 
some  time.  These  notes  had  been  renewed.  Musselman  said  he 
only  owned  one  of  them.  He  said  one  of  them  belonged  to  Donald- 
son. He  showed  me  the  acceptance  of  Herr.  I  told  him  the 
bank  would  not  discount  it,  unless  it  was  to  pay  previous  liabili- 
ties. I  told  the  old  man  he  had  better  lift  all  his  notes,  and  then 
he  would  have  a  fair  chance  before  the  board  for  further  accom- 
modation. He  complained  of  the  bank  for  not  giving  the  accom- 
modation. He  got  in  a  great  passion — said  he  would  go  home, 
and  all  his  debts  should  be  paid  in  a  few  days,  and  he  would  have 
nothing  more  to  do  with  them.  I  told  him  if  the  draft  was  dis- 
counted, it  would  go  to  his  credit,  and  that  the  first  note  due 
would  be  charged  to  his  account.  I  asked  him  which  note  would 
become  due  first ;  he  said  the  one  endorsed  by  Thomas  Moore- 
head. I  took  the  bill  or  draft  and  desired  him  to  remain  there. 
He  started  two  or  three  times  to  go  out.  I  took  the  draft  in  to 
the  board,  and  stated  to  them  what  conversation  I  had  had  with 
Musselman  upon  the  subject.  The  board  discounted  the  bill  for  the 
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purpose  of  applying  it  to  his  liabilities  in  bank.  I  came  out  from 
the  board  of  directors,  and  he  was  gone.  His  account  was  charged 
with  the  note  of  $800,  25th  of  April  1839,  which  was  endorsed  by 
Donaldson.  He  was  advised  of  the  proceeds  of  the  draft.  I 
advised  the  parties,  on  the  evening  of  the  day  of  discounting  the 
proceeds,  but  do  not  know  that  I  advised  him  of  charging  Donald- 
son's note.  I  told  him  that  the  proceeds  of  the  draft  would  be 
applied  to  the  note  that  first  became  due.  I  told  him  the  draft 
could  be  discounted  on  no  other  terms  than  that  its  proceeds  should 
be  applied  to  present  liabilities.  I  informed  the  board  that  two 
notes  would  be  due  in  a  few  days  by  Musselman.  Musselman 
gave  no  positive  directions  about  the  application  of  the  proceeds 
of  Herr's  draft.  I  told  him  the  bank  would  not  increase  his  liabili- 
ties, and  they  would  discount  the  draft  and  charge  him  with  the 
first  note  that  became  due.  The  second  note  would  be  protested 
unless  he  had  funds  enough  there  to  pay  it. 

Judge  Donaldson  was  not  there  at  this  time.  He  was  one  of 
the  directors  of  that  year.  I  do  not  recollect  who  was  there.  I 
told  the  board  Musselman  had  brought  the  bill  on,  and  I  told  him 
that  it  would  not  be  done,  only  to  be  applied  to  his  credit  on  the 
liabilities.  I  knew  there  were  two  notes  that  soon  would  become 
due.  I  do  not  know  that  I  made  any  observation  to  the  board  as 
to  which  note  it  was  to  be  applied.  Musselman  said  that  one  was 
Donaldson's  own  note.  He  said  he  would  go  and  make  Donald- 
son pay  up.  He  said, '  all  my  liabilities  shall  be  paid  before  they 
become  due.'  I  urged  him  to  remain  till  after  the  board  rose. 
Musselman  said  Moorehead's  note  first  became  due.  He  said 
nothing  about  the  application  of  the  money,  but  they  should  all 
be  settled  before  they  became  due.  He  would  go  to  Danville  and 
see  Donaldson.  There  was  nothing  more  said  about  the  appli- 
cation of  the  proceeds  —  nothing  more  said  upon  the  subject. 
Musselman  did  not  tell  me  to  pay  off  the  Moorehead  note.  I  told 
him  the  draft  would  be  placed  to  his  credit,  and  he  be  charged 
with  the  first  note  that  became  due.  I  asked  him  which  would 
be  due  first,  and  he  said  Moorehead's  note.  I  did  not  inform  him 
that  the  note  of  Moorehead  would  not  be  due  first.  He  said  he 
would  go  home  and  raise  the  money  to  pay  off  the  balance  before 
they  became  due.  He  seemed  very  much  displeased  at  Donaldson. 
He  said  Donaldson  got  the  use  of  that  note.  I  suppose  he  meant 
to  make  Donaldson  pay  this  note.  This  is  the  check  I  referred  to, 
dated  June  1st,  1839,  payable  to  self  or  bearer,  and  to  be  sent  by 
mail.  The  money  was  drawn  out  in  my  absence.  It  was  endorsed 
by  Judge  Donaldson  to  the  teller." 

William  Donaldson,  the  endorser  of  the  note  spoken  of,  was 
then  called :  and  by  him  the  defendant  offered  to  prove  that  the 
note  of  the  25th  of  January  1839,  was  given  in  renewal  of  a  note 
drawn  by  Musselman  for  the  accommodation  of  Donaldson,  and 
was  endorsed  by  Donaldson ;  for  the  purpose  of  showing  a  motive 
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in  Musselman  in  applying  the  proceeds  of  the  Herr  draft  to  the 
payment  of  the  Moorehead  note,  and  in  explanation  of  his  con- 
duct. To  this  the  plaintiff  objected  :  1st.  Because  the  bank,  the 
owner  of  the  notes,  could  not  have  their  rights  affected  by  any 
acts  to  invalidate  the  instrument  by  the  endorser.  2d.  The  bank 
were  not  to  be  affected  by  private  transactions  with  Musselman. 
That  it  was  irrelevant,  and  could  not  affect  the  rights  of  the  bank. 
The  court  sustained  the  objection  and  rejected  the  evidence. 

The  court  below  strongly  inclined  to  the  opinion  that  the  bank 
had  the  right  to  make  the  application  of  the  proceeds  of  the  Herr 
draft  to  the  payment  of  the  note  of  Musselman,  endorsed  by 
Donaldson;  and  so  instructed  the  jury. 

Comly  and  Frick,  for  plaintiff  in  error,  argued  that  it  was  per- 
fectly manifest  from  the  testimony  of  the  cashier  that  it  was  the 
intention  of  Musselman  to  apply  the  proceeds  of  the  draft  to  the 
note  now  in  suit ;  first,  because  it  was  his  own  debt,  and  again, 
because  he  believed  it  was  the  first  due.  This  desire  he  distinctly 
communicated  to  the  cashier ;  and  if  the  bank  intended  to  make 
any  other  disposition  of  it,  acting  in  good  faith,  they  should  have 
informed  Musselman  of  it.  The  witness  offered  was  clearly  com- 
petent ;  he  was  not  a  party  to  the  note  in  suit. 

Pleasants  and  Cooper,  contra.  Musselman  did  not  direct  any 
other  application  of  the  proceeds  of  the  draft  than  to  the  note  first 
due ;  and  that  direction  was  pursued  by  the  officer  of  the  bank. 
Musselman  and  Donaldson  join  in  making  a  note  in  which  Mussel- 
man is  the  drawer  and  Donaldson  the  endorser,  for  the  purpose  of 
raising  money  for  Donaldson,  and  thus  imposing  upon  the  bank ; 
and  now  Musselman  offers  to  prove  that  he  was  not  really  the 
payer  of  that  note,  but  a  mere  surety,  and  this  for  the  purpose  of 
making  the  impression  that  he  did  not  intend  to  pay  this  note. 
By  the  form  of  the  note  he  tells  the  bank  he  is  the  drawer,  but 
when  the  bank  apply  his  funds  to  pay  it,  he  is  but  the  surety. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — T.  Moorehead  was  sued  as  the  endorser  of  D. 
Musselman.  Musselman  had  in  bank  two  notes  of  $800;  one 
endorsed  by  W.  Donaldson,  dated  25th  of  January  1839,  payable 
at  90  days ;  another  dated  29th  January  1839,  also  payable  at  90 
days,  endorsed  by  the  defendant.  (Here  the  learned  judge  states 
the  substance  of  the  cashier's  testimony).  There  was  also  given 
in  evidence  a  letter  from  the  cashier  to  Musselman,  dated  29th  of 
January  1839,  informing  him  that  the  note  endorsed  by  Moorehead 
must  be  paid  when  due. 

The  defendant  called  William  Johnson,  Esq.,  who  said,  "  after 
this  note  was  protested,  I  was  in  bank,  and  observed  to  the  cashier 
that  Moorehead  was  very  much  displeased  at  the  way  he  had  been 
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treated  about  that  draft.  Mr.  Corryell,  the  cashier,  said  he  had  no 
doubt  but  that  Musselman  intended  the  draft  to  be  applied  to  pay 
the  Moorehead  note,  but  Musselman  had  another  note  in  bank, 
and  they  examined  and  found  that  note  was  first  due,  and  the 
draft  was  appropriated  to  pay  that  other  note." 

The  defendant  offered  W.  Donaldson  to  prove  that  the  note  of 
25th  of  January  was  given  in  renewal  of  a  former  note  drawn  by 
Musselman  for  the  accommodation  of  Donaldson,  and  endorsed  by 
Donaldson,  for  the  purpose  of  showing  a  motive  in  Musselman  in 
applying  the  proceeds  of  the  draft  to  the  Moorehead  note,  and  in 
explanation  and  support  of  his  conduct.  This  was  rejected, 
because  the  bank  could  not  be  affected  by  any  acts  or  declarations 
of  the  endorser  to  invalidate  the  note  he  endorsed ;  and  because 
the  bank  was  not  to  be  affected  by  the  private  transactions  of 
Musselman,  and  because  it  was  irrelevant. 

In  the  hurry  of  a  trial,  it  seems  to  have  been  misunderstood 
by  the  court.  Donaldson  was  not  offered  to  affect  the  note 
endorsed  by  himself,  and  his  having  endorsed  one  note  was  no 
reason  why  he  should  not  give  evidence  respecting  another,  on 
which  he  was  not  endorser,  I  do  not  know  that  it  was  very 
material,  but  it  might  be  of  some  effect,  to  prove  that  what  Mus- 
selman told  the  cashier  of  Donaldson's  being  bound  to  discharge 
one  note,  was  true.  It  explained  the  conduct  and  declarations  of 
Musselman,  and  might  be  a  strong  reason  for  his  wishing  the 
Moorehead  note  to  be  paid  by  the  proceeds  of  the  draft ;  and  if  in 
any  way  Musselman  believed  Donaldson  was  bound  to  discharge 
the  note  on  which  he  was  endorser,  and  Musselman  told  the  bank 
so,  how  could  they  suppose  that  Musselman  intended  himself  to 
discharge  the  note  which  he  repeatedly  said  he  would  compel 
Donaldson  to  pay?  If,  then,  the  fact  was  that  Donaldson  had  pro- 
mised, or  was  in  any  way  bound  to  meet  the  payment  of  the  note 
on  which  he  was  endorser,  it  ought  to  have  been  permitted  to  go 
to  the  jury.  Proof  of  this  kind,  in  this  case,  would  in  no  way 
affect  the  liability  of  the  parties  to  the  bank  in  a  suit  on  the  Don- 
aldson note.  That  will  stand  on  evidence  given  in  that  suit,  if 
ever  there  is  a  suit  on  that  note.  The  proof  offered  here  is  in  a 
suit  on  the  Moorehead  note,  and  is  adduced  to  show  how  a  sum 
of  money  in  the  bank  was  to  be  applied. 

The  counsel  of  each  party  submitted  to  the  court  points  to  be 
answered,  and,  as  is  too  common,  subdivided  them  so  as  to  answer 
any  other  purpose  than  that  intended  by  the  law  which  intro- 
duced this  practice. 

There  was  but  one  question  to  be  decided  by  the  jury.  Is  it 
fairly  to  be  collected  from  the  testimony  that  Musselman  intended, 
and  expressed  his  intention  in  a  way  not  easily  misunderstood,  that 
the  proceeds  of  the  Herr  draft  should  be  applied  to  discharge  the 
note  on  which  Moorehead  was  endorser  ?  The  court  said  correctly 
that  Musselman  had  a  right  to  direct  the  application.  If  a  man 
in.— 70  2w 
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gives  to  his  creditor  a  draft  for  money,  and  directs  that  money,  if 
received,  to  be  applied  to  discharge  a  particular  liability,  the  credi- 
tor is  bound  to  apply  it  to  that  particular  liability,  as  much  as  if 
the  debtor  had  paid  the  amount  of  the  draft  in  cash  with  the  same 
directions.  The  answer  to  the  sixth  point  of  plaintiff  was  not, 
therefore,  correct. 

The  court  seem  to  have  been  of  opinion  that  nothing  short  of 
naming  the  Moorehead  note,  and  saying,  "  apply  the  proceeds  to 
it,"  will  avail ;  and  the  court  further  assume  that  the  Board  dis- 
counted the  draft  on  the  express  condition  that  the  proceeds  would 
be  applied  to  the  note  first  due;  and  also  that  the  Board  \vithout 
seeing  or  hearing  Musselman,  might  make  an  arrangement  differ- 
ent from  that  made  between  their  cashier  and  him,  and  bind  Mus- 
selman by  it,  though  he  never  heard  of  it.  I  shall  not  dwell  on 
the  effect  of  testimony  which  may  be  different  on  the  next  trial. 
The  cashier  had  the  notes ;  he  could,  by  a  moment's  looking  at  a 
book,  know  certainly  which  would  be  due  first.  Musselman  tells 
him,  and  he  communicates,  as  he  says,  to  the  bank,  that  Mussel- 
man was  angry  that  the  draft  before  the  Board  was  to  be  applied 
to  discharge  his  liabilities ;  that  Musselman  believed  the  Moore- 
head note  would  be  due  first,  and  had  repeatedly  said  Donaldson 
was  bound  to  pay  the  other,  and  he  would  make  him  pay  it.  The 
jury  must  judge  whether  this  was  a  direction  as  to  how  the  pro- 
ceeds of  Herr's  draft  was  to  be  applied — and  such  direction  as  in 
sense  and  reason  could  not  be  misunderstood.  When  the  Board 
rose,  and  the  cashier  informed  Musselman  his  draft  was  discounted, 
were  not  he  and  the  bank  bound  to  inform  him,  if  they  intended 
to  apply  the  proceeds  in  a  way  contrary  to  his  direction  and  under- 
standing? He  said  more  than  once  the  Moorehead  note  would  fall 
due  first.  The  cashier  does  not  correct  his  mistake,  but  says  the 
draft  will  be  applied  to  pay  the  note  first  due.  Musselman's 
direction  must  govern.  What  was  its  fair,  plain  meaning? 

Judgment  reversed,  and  venire  de  novo  awarded. 


Farley  against  Ranck. 

When  the  testimony  of  witnesses  is 'irreconcilable,  it  is  proper  that  the  court 
should  explain  to  the  jury  the  rules  by  which  the  testimony  of  witnesses  is  to  be 
weighed. 

In  an  action  of  slander,  the  falsity  of  the  words  spoken  implies  malice;  and  if 
there  be  a  plea  of  justification  by  the  defendant,  it  is  error  in  the  court  to  refer  to 
the  jury  as  matter  of  fact  whether  the  words  were  not  spoken  without  malice. 
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ERROR  to  the  Common  Pleas  of  Union  county. 

Jacob  Farley  against  John  Ranck.  This  was  an  action  of 
slander,  in  which  the  words  alleged  to  have  been  spoken  were : 
"  You  are  going  to  swear  like  you  swore  a  hole  in  the  still-kettle, 
for  old  Isaac ;"  "  thereby  meaning  that  the  said  Jacob  Farley 
committed  perjury  on  the  trial  of  a  certain  issue,"  &c.  The 
defendant  pleaded  "  not  guilty,  with  leave  to  justify."  The  cause 
was  tried  principally  upon  the  plea  of  justification;  and  the  de- 
fendant called  several-  witnesses  to  prove  that  what  the  plaintiff 
had  sworn  on  the  trial  of  the  issue  referred  to,  was  false ;  and  the 
plaintiff  called  as  many  to  prove  that  it  was  true. 

Every  part  of  the  charge  of  the  court  (which  was  strongly  against 
the  plaintiff)  was  excepted  to ;  but  the  only  part  particularly 
noticed  here,  was  an  objection  to  the  strong  manner  in  which  the 
court  instructed  the  jury  on  the  subject  of  weighing  the  testimony 
of  witnesses  which  was  irreconcilable ;  and  to  that  part  of  the 
charge  in  which  the  court  said,  that  if  the  words  were  spoken  "  in 
terms  of  admonition,  without  malice,  and  with  a  view  to  prevent 
a  repetition  of  the  offence,  then  the  jury  may  find  for  the  defend- 
ant upon  the  plea  of  not  guilty." 

Miller,  for  plaintiff  in  error. 
Hepburn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted  for  slanderous  words 
alleged  to  have  been  spoken  by  the  defendant,  of  the  plaintiff, 
charging  him,  in  effect,  with  having  been  guilty  of  perjury.  The 
defendant  pleaded  not  guilty,  with  leave  to  justify ;  upon  which 
the  plaintiff  took  issue.  The  plaintiff,  on  the  trial,  proved  the 
speaking  of  the  words  by  the  defendant;  and  that  they  were 
spoken  in  a  somewhat  angry  manner,  in  the  course  of  an  alterca- 
tion which  arose  between  the  plaintiff  and  the  defendant,  about  an 
appeal  which  the  plaintiff  wished  to  take  from  a  judgment  ren- 
dered against  him  by  the  defendant,  as  a  justice  of  the  peace,  in 
favour  of  a  third  person.  Indeed,  some  of  the  witnesses  adduced 
on  behalf  of  the  defendant,  also  proved  the  speaking  of  the  words 
by  him;  but  lie  rested  his  defence  upon  his  plea  of  justification, 
which  he-endeavoured  to  support  by  the  testimony  of  several  wit- 
nesses. The  plaintiff,  however,  on  the  other  hand,  endeavoured 
to  repel  this  evidence  of  the  defendant  by  the  testimony  of  as  many 
as  four  witnesses,  who  testified  to  the  truth  of  the  fact,  the  same 
as  the  plaintiff  had  done,  in  doing  of  which  the  defendant,  by  the 
words  set  forth  in  the  declaration,  had  charged  him  with  having 
committed  perjury.  The  evidence  being  closed  on  both  sides,  the 
court  below  delivered  a  pretty  strong  charge  to  the  jury  in  favour 
of  the  defendant;  the  whole  of  which  almost  has  been  excepted  to 
and  assigned  for  error  by  the  plaintiff.  The  matters  generally. 
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however,  complained  of  in  the  charge,  consist  of  observations  made 
by  the  court  to  the  jury  in  regard  to  the  relationship  in  which  the 
witnesses  stood  to  the  parties,  respectively,  as  being  worthy  of 
their  consideration  in  determining  the  credit  that  ought  to  be 
given  to  them.  There  was  certainly  nothing  exceptionable  in 
this ;  on  the  contrary,  it  may  often  be  highly  proper,  and,  indeed, 
necessary  that  the  court  should  do  so ;  for  it  is  only  explaining  to 
the  jury  the  settled  rules  of  law  by  which  the  credit  of  witnesses 
is  to  be  weighed  and  determined,  when  their  testimony  cannot  be 
reconciled.  The  court  also  expressed  their  opinion  in  regard  to 
some  matters  of  fact ;  but  not  being  done  in  such  way  as  to  control 
the  jury  in  their  decision  of  the  same,  it  cannot  be  said  to  be  error 
in  law. 

There  is,  however,  one  matter  in  which  we  think  the  court 
erred ;  and  that  was  in  submitting  to  the  jury  the  question,  whe- 
ther the  words  laid  in  the  declaration,  and  proved  to  have  been 
spoken  by  the  defendant,  were  not  spoken  by  him  to  the  plaintiff 
by  way  of  admonition,  without  malice,  and  with  a  view  to  pre- 
vent a  repetition  of  the  offence ;  and  if  so,  they  might  find  for  the 
defendant  upon  the  plea  of  not  guilty.  Now  it  does  appear  to  us, 
that  no  evidence  was  given  which  justified  the  court  in  submitting 
^the  cause,  under  this  point  of  view,  to  the  jury ;  for  if  the  truth 
of  the  words  were  not  proved,  then  the  falsity  of  them  implied 
malice  on  the  part  of  the  defendant  in  repeating  them ;  and  the 
circumstance  of  his  having  put  in  the  plea  of  justification,  without 
being  able  to  make  it  good,  tended  greatly  to  strengthen  the  pre- 
sumption of  malice  on  his  part,  arising  from  their  being  false,  and 
further,  to  show  that  the  malice  with  which  they  were  uttered 
still  continued.  It  has  certainly  ever  been  considered  a  great 
aggravation  of  the  injury  done  to  the  plaintiff,  by  speaking  of  him 
false,  slanderous  words,  for  the  defendant  to  put  in  the  plea  of 
justification  without  being  able  to  sustain  it.  Besides,  in  this  case, 
so  far  as  the  evidence  goes  to  show  the  manner  and  occasion  of 
speaking  the  words,  it  would  seem  that  the  defendant  was  angry 
and  displeased  with  the  plaintiff,  at  the  time,  and  not  in  a  very 
suitable  temper  to  give  him  friendly  reproof  or  admonition,  but 
rather  disposed  to  gratify  a  hostile  feeling  of  his  own,  which  he 
had  at  that  moment,  at  least,  against  the  plaintiff.  The  direction, 
therefore,  of  the  court  on  this  point,  was  not  warranted  by  the 
evidence,  and  may  have  misled  the  jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Davenport  against  Freeman. 

In  an  action  by  the  holder  against  the  endorser  of  a  negotiable  note,  the  maker 
is  an  incompetent  witness,  both  on  the  ground  of  interest  and  general  policy. 

ERROR  to  the  Common  Pleas  of  Potter  county. 

This  was  an  action  of  assumpsit  by  Davenport,  Wycoff  &  Co. 
against  Seneca  Freeman  and  Almond  Woodcock,  founded  upon 
the  endorsement  by  the  defendants  of  the  negotiable  note  of  John 
Earl,  Jun.  The  plaintiffs  gave  in  evidence  the  note  of  John  Earl, 
Jun.  to  the  defendants,  for  $500,  and  their  endorsement  of  it  to  the 
plaintiffs ;  and  then  proved  the  waiver  of  protest  by  the  defendants. 

The  defendants  then  offered  John  Earl,  Jun.  as  a  witness  to 
prove  that  the  endorsement  of  the  note  by  the  defendants  was 
upon  a  condition  and  for  a  purpose  which  had  not  been  complied 
with  by  the  plaintiffs.  This  evidence  was  objected  to,  on  the 
ground  of  the  incompetency  of  the  witness.  The  court  overruled 
the  objection  and  sealed  a  bill  of  exception.  This  was  the  only 
material  point  in  the  cause. 

White,  for  plaintiff  in  error,  argued  that  the  drawer  of  a  nego- 
tiable note  is  incompetent  to  testify  against  the  validity  of  it. 
9  Serg.  4*  Rawle  229  ;  9  Watts  144  ;  1  Rawle  197  ;  2  Watts  267. 

Maynard,  for  defendant  in  error,  on  the  same  point,  cited  8  Watts 
304 ;  6  Watts  498. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  Both  the  objections  made  in  the  court  below  to 
the  competency  of  Earl  as  a  witness,  have  been  already  repeatedly 
decided  by  this  court  to  be  sufficient.  The  first  is,  that  he  is  inte- 
rested in  procuring  a  verdict  for  the  defendants;  for,  although  he 
would  be  liable  to  a  suit  by  the  plaintiffs  on  his  note,  notwith- 
standing they  should  fail  here,  yet  if  they  succeed,  he  would  be 
liable  over  to  the  defendants,  the  endorsers,  for  the  costs  of  this  suit, 
in  addition.  He  has  therefore  more  to  gain  by  the  defendants' 
success,  than  by  the  plaintiffs'.  This  point  has  been  decided  in 
the  cases  of  The  Bank  of  Montgomery  v.  Walker,  (9  Serg.  4*  Rawle 
239),  and  Smith  v.  Thorne,  (9  Watts  144). 

The  other  ground  of  objection  is,  that  he  is  the  maker  of  a 
negotiable  note,  which  passed  into  the  hands  of  the  plaintiffs  in 
the  common  course  of  business,  as  is  proved  by  S.  P.  Johnson,  the 
witness  for  the  plaintiffs,  who  says  it  was  delivered  to  him,  as 
agent  for  the  plaintiffs,  as  a  collateral  security  for  a  judgment 
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which  the  plaintiffs  had  obtained  against  Earl.  Earl  is  then 
offered  by  the  defendants,  to  show  that  it  was  not  so ;  but  that  it 
was  delivered  to  the  plaintiffs,  on  condition  that  they  would 
enter  satisfaction  to  that  amount  on  their  judgment  against  Earl, 
and  that  they  failed  to  do  so.  The  tendency  of  this  evidence  is  to 
change  the  consideration  on  which  the  note  was  delivered  to  the 
plaintiffs,  and  to  invalidate  the  note,  by  reason  of  their  not  com- 
plying with  the  condition.  This  brings  the  case  directly  within 
the  point  repeatedly  decided,  that  a  party  to  a  note  shall  not  be 
permitted  to  invalidate  it,  in  the  hands  of  the  holder,  by  showing 
it  was  not  received  in  the  course  of  business;  and  that  it  was 
given  for  a  consideration,  which  has  failed.  In  Gest  v.  Espy, 
(2  Watts  268),  Mr  Justice  Rogers,  in  delivering  the  opinion  of  the 
Court,  says,  the  rule  in  Pennsylvania,  whatever  it  may  be  in  our 
sister  States,  is,  that  a  party  to  a  note  cannot  be  a  witness  to 
invalidate  it  when  it  is  strictly  negotiable,  and  has  been  actually 
negotiated.  This  rule  is  founded  on  policy,  which  protects 
holders  of  negotiable  paper,  who  have  become  so  in  the  common 
course  of  business.  See  also  Hepburn  v.  Cassel,  (6  Serg.  fy  Rawle 
115);  Baird  v.  Coclirane,  (4  Serg.  4"  Rawle  399);  Cromwell  v. 
Jlrrott,  (1  Serg.  fy  Rawle  183);  Bank  of  Pensylvania  v.  M'Calmont, 
(4  Rawle  311);  Harrisburg  Bank  v.  Forster,  (8  Watts  309).  In 
Griffith  v.  Reford,  (1  Rawle  196),  in  a  suit  by  the  holder  against 
the  endorser,  the  maker  was  called  by  the  defendant,  to  show  that 
the  consideration  on  which  the  notes  were  received  by  the  plain- 
tiff, was  usurious ;  and  it  was  determined  that  the  witness  could 
not  remove  an  apparently  well-founded  objection  to  his  own  com- 
petency, by  his  evidence  tending  to  destroy  the  validity  of  the 
note.  This  case  is  confirmed  in  Jarden  v.  Davis,  (5  Whart.  338), 
and  Emerick  v.  Harley,  (2  Whart.  50).  After  so  many  decisions, 
it  is  surely  time  to  cease  to  agitate  the  point,  or  else  it  is  a  vain 
effort  to  attempt  to  settle  any  point  of  law  by  the  decisions  of  the 
court. 

In  the  charge  of  the  court  on  the  other  points,  I  perceive  no 
error.  The  question,  whether  demand  and  notice  of  non-payment 
of  the  note  was  waived  by  the  defendants,  was  properly  left  to 
the  jury  as  a  question  of  fact.  And  if  the  jury  believed  that  the 
note  was  endorsed  by  the  defendants,  and  delivered  to  the  plain- 
tiffs, on  condition  that  the  plaintiffs  should  satisfy  the  judgment 
against  Earl  to  the  amount,  as  is  sworn  to  by  Earl,  and  the 
plaintiffs  afterwards  refused  to  perform  that  condition,  it  seems  to 
me  to  be  sufficient  to  defeat  the  plaintiffs'  recovery  on  the  note. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Road  Case. 

The  omission  of  the  Court  of  Quarter  Sessions  to  fix  the  width  of  a  public  road, 
is  fatal  to  the  proceedings. 

CERTIORARI  to  the  Quarter  Sessions  of  Susquehanna  county. 

This  was  a  report  of  viewers,  in  favour  of  a  public  road  in 
Silverlake  township.  Exceptions  were  filed  to  it  in  the  court 
below,  which,  upon  argument,  were  overruled ;  and  the  road  was 
"  confirmed,  and  ordered  to  be  opened." 

The  error  assigned  in  this  court  was,  that  the  court  omitted  to 
fix  the  width  of  the  road. 

Case,  for  plaintiff  in  error,  cited  3  Whart.  105. 
Richards,  contra. 

PER  CURIAM. — The  second  exception  is  fatal.  By  the  terms 
of  the  fourth  section  of  the  road  law,  the  width  must  be  fixed 
when  the  report  of  the  viewers  is  approved  and  confirmed ;  and 
there  is  a  substantial  reason  for  it.  The  same  section  directs  that 
the  proceedings  be  entered  of  record  at  the  succeeding  court,  and 
that  the  road  be  thenceforth  deemed  a  highway ;  so  that  the  pro- 
ceedings are  in  fieri  till  the  next  term  and  no  longer,  and  an 
exception  would  afterwards  come  too  late.  But  a  proprietor  who 
would  submit  to  have  his  land  appropriated  to  a  road  of  20  feet 
breadth,  might  resolve  on  resistance  to  one  of  50;  and  how  could 
he  determine  what  to  do,  if  the  breadth  were  not  indicated  while 
the  question  of  resistance  was  an  open  one  ?  If  it  were  fixed  at 
the  issuing  of  the  order  to  open,  the  day  of  resistance  would  have 
gone  by.  But  the  issuing  of  it,  is  a  ministerial  and  not  a  judicial 
act ;  for  where  the  proceedings  are  suffered  to  go  on,  without 
exception,  to  their  completion,  the  last  act  of  the  court  is  the  con- 
firmation nisi;  the  rest  is  the  business  of  the  clerk.  Without 
throwing  open  the  proceedings  to  exceptions,  after  the  time  for 
their  reception  prescribed  by  the  statute,  the  Quarter  Sessions 
could  not  interpose  nunc  pro  tune ;  and  as  that  would  increase 
the  irregularity  and  disorder  in  such  proceedings,  already  much 
too  great,  we  are  not  at  liberty  to  remit  the  record,  in  order  to 
have  the  defect  supplied. 

Order  reversed,  and  proceedings  quashed. 
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Bailey  against  Stewart. 

A  submission  is  annulled  by  the  death  of  one  of  the  parties  before  the  meeting 
of  the  referees,  unless  it  be  saved  by  an  express  stipulation  that  it  shall  survive. 
The  appearance  before  the  referees  by  the  personal  representative  of  the  deceased 
party,  and  trial  of  the  cause  upon  the  merits,  will  not  so  far  revive  the  agreement 
of  submission  as  to  charge  a  surety  in  the  arbitration  bond,  who  was  also  bound  for 
the  performance  of  the  award. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 
Harvey  Bailey  against  Samuel  Stewart.    Debt  on  bond.    Har- 
vey Bailey  and  John  Fisher  entered  into  the  following  agreement : 

"  Article  of  agreement,  made  this  21st  of  March  1835,  between 
Harvey  Bailey  and  John  Fisher.  Whereas  the  said  Harvey  Bailey, 
John  Fisher,  and  Joseph  S.  Bailey,  who  is  now  absent  in  the  State 
of  New  York,  were  in  partnership  in  relation  to  two  sections  on 
the  Pennsylvania  Canal,  said  sections  were  in  Lycoming  county, 
and  also  in  a  number  of  bridges  on  said  canal,  as  by  reference  to 
their  contract  with  the  State  of  Pennsylvania,  and  other  memoran- 
dums of  agreement,  in  relation  to  the  extent  of  their  partnership,  the 
same  will  more  fully  appear.  And  whereas  their  accounts  remain 
unsettled,  and  the  settlement  cannot  now  be  made  and  closed,  be- 
cause the  books  are  in  the  possession  of  said  Joseph  S.  Bailey,  who 
is  absent.  And  whereas  the  said  Harvey  Bailey  and  John  Fisher 
are  desirous  to  have  some  method  fixed  by  which  the  same  can 
be  settled;  it  is  therefore  mutually  agreed  between  the  said  John 
Fisher  and  Harvey  Bailey,  that  as  soon  as  said  Joseph  Bailey 
returns  from  the  State  of  New  York,  or  that  they  get  the  books 
kept  on  the  section,  the  said  parties  and  Joseph  S.  Bailey  will 
endeavour  to  settle  their  matters,  if  they  can,  among  themselves. 
But  if  they  cannot  agree,  then  they  do  hereby  bind  themselves, 
each  to  the  other,  to  submit  the  decision  of  all  their  accounts  and 
claims  of  every  kind,  character,  and  nature,  in  relation  to  the  said 
contracts  on  the  sections  and  bridges,  and  all  partnership  affairs 
among  them  in  relation  to  the  Pennsylvania  Canal  and  bridges, 
to  three  men,  to  wit :  George  Tomb,  Killian  Epley,  and  William 
Morrison,  whose  award  and  determination,  made  out  in  writing, 
shall  be  final  and  conclusive,  and  bind  all  parties ;  and  said  arbi- 
trators shall  convene  on  10  days'  notice  by  either  party,  the  arbi- 
trators fixing  the  time  and  place  of  meeting,  after  the  parties,  or 
any  of  them,  failing  to  agree  in  said  settlement ;  and  the  said 
Harvey  Bailey  covenants  and  agrees  to  give  the  said  John  Fisher 
good  and  sufficient  security  with  himself,  that  his  brother,  Joseph 
S.  Bailey,  shall  be  bound  by  this  agreement  and  award  of  said 
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men ;  and  if  said  Joseph  S.  Bailey  shall  be  found  indebted  to  said 
John  Fisher,  that  the  said  Joseph  S.  Bailey  shall  pay  the  amount 
to  the  said  Fisher  on  demand ;  and  the  said  John  Fisher  does 
hereby  agree  and  covenant  with  the  said  Harvey  and  Joseph 
Bailey,  that  whatever  he  shall  be  found  indebted  to  the  said  Har- 
vey and  Joseph,  that  he  will  pay  the  same  to  the  said  Harvey  and 
Joseph  on  demand,  and  that  he  will  be  bound  by  this  agreement. 
For  the  true  and  faithful  performance,  and  of  all  and  singular  the 
agreements  and  stipulations  above-mentioned,  each  binds  himself 
to  the  other,  his  heirs,  executors,  and  administrators,  in  the  final 
sum  of  $1000,  in  witness  whereof  we  have  hereunto  set  our  hands 
and  seals,  the  day  and  year  aforesaid." 

At  the  same  time  this  agreement  was  executed,  John  Fisher 
and  Samuel  Stewart  executed  and  delivered  a  bond,  in  the  penalty 
of  $1000,  that  John  Fisher  should  faithfully  perform  and  fulfil  the 
above  agreement  unto  Harvey  Bailey,  his  heirs,  executors,  and 
administrators.  Upon  this  bond  the  suit  was  brought ;  and  the 
plaintiff  averred  in  his  declaration,  that  the  said  partners  could 
not  settle  their  accounts ;  and  that  the  referees  met,  and  having 
heard  the  parties,  their  proofs  and  allegations,  awarded  that  there 
was  due  Harvey  Bailey  from  the  firm,  $1299.65,  of  which  sum, 
John  Fisher  was  to  pay  $1094.68 ;  and  this  sum  the  plaintiff 
claimed  to  recover  in  this  suit. 

The  defence,  which  was  specially  pleaded,  and  admitted  by  the 
plaintiff,  was,  that  John  Fisher  and  Joseph  S.  Bailey  were  both 
dead  before  the  meeting  of  the  referees.  But  the  plaintiff  alleged 
in  his  replication,  the  truth  of  which  was  also  admitted,  that  after 
the  death  of  John  Fisher,  his  administrators  agreed  to  the  meeting 
of  the  referees,  and  appeared  at  the  trial  and  made  defence.  There 
were  no  personal  representatives  of  Joseph  S.  Bailey.  Upon  the 
plaintiff's  offering  in  evidence  the  submission,  the  bond  and  award, 
they  were  objected  to,  on  the  ground  that  the  death  of  John  Fisher 
and  Joseph  S.  Bailey  before  the  meeting  of  the  referees  revoked 
their  authority,  and  therefore  the  award  was  not  binding  so  as  to 
chajrge  the  surety  in  the  bond. 

LEWIS,  (President,)  was  of  this  opinion,  and  directed  a  verdict 
for  the  defendant. 

Patterson,  for  plaintiff  in  error.  The  parties  by  the  agreement 
of  submission  bound  themselves,  their  heirs,  executors  and  admin- 
istrators ;  the  death,  therefore,  of  either  of  them  would  not  revoke 
it,  but  it  was  the  duty  of  the  administrators  to  acquiesce  in  the 
reference,  and  appear  and  make  defence.  1  Bac.  Abr.  208,  title 
"  Arbitrament  and  Award :"  1  Lord  Raym.  247. 

Armstrong  and  Ellis,  contra,  argued  that  nothing  less  than  an 
explicit  agreement  that  the  submission  should  survive  the  parties, 
can  prevent  the  operation  of  the  plain  and  well-settled  principle, 
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that  the  death  of  the  party  revokes  the  authority.  1  Har.  Dig. 
101,  title  "  Revocation  ;"  2  Tidd's  Prac.  748  ;  2  Barn,  fy  Aid.  394  ; 
3  Dow.  #  %.  184  ;  1  C/»'«.  Rep.  387  ;  Dottg.  406. 


The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  defendant's  obligation  was  an  informal  one, 
but  the  effect  of  it  was  to  bind  him  for  Fisher's  performance  of 
his  covenant  to  abide  by  the  award.  Fisher  and  the  plaintiff  sub- 
mitted their  controversy  to  arbitrators  by  writing  under  seal,  and 
mutually  covenanted  to  pay  whatever  should  be  awarded.  Fisher 
died  before  award  made;  his  administrators  consented  that  the 
arbitrators  should  nevertheless  proceed  ;  and  the  questions  are, 
whether  his  death  was  a  revocation  of  the  submission  ;  if  it  was, 
whether  it  was  a  forfeiture  of  the  defendant's  bond  that  Fisher 
would  perform  the  award. 

Death  is  clearly  a  revocation  where  there  is  not  an  express  stipu- 
lation that  the  submission  shall  survive;  as  was  held  in  Rhodes  v. 
Haigh,  (3  Dow.  fy  Ry.  610),  and  many  other  cases.  And  such 
a  stipulation  must  be  explicit.  In  Blundell  v.  Brettargh,  (17  Fez. 
232),  the  parties  had  agreed  for  themselves,  their  heirs,  executors, 
administrators  or  assigns,  to  pay  the  value  of  certain  property 
when  ascertained  by  the  award  of  particular  arbitrators  delivered 
to  the  parties  by  a  day  mentioned  ;  and  Lord  Eldon  held  that  as 
the  delivery  was  to  be  to  themselves,  the  true  construction  of  the 
agreement  was  that  they  themselves  would  do  such  acts  as  should 
be  prescribed  by  an  award  thus  delivered;  or  that  if  they  hap- 
pened not  to  live  long  enough  after  the  delivery  to  do  them  in  per- 
son, then  that  their  representatives  should  do  them  in  their  stead;1 
not  that  the  binding  of  their  representatives  made  them  parties 
to  the  submission.  It  will  be  perceived,  therefore,  that  such  bind- 
ing does  not  extend  the  duration  of  the  submission  beyond  the 
joint  life  of  the  parties  where  the  award  is  to  be  delivered  to 
themselves  ;  but  the  law  undoubtedly  allows  it  to  be  further  ex- 
tended by  an  agreement  for  delivery  to  the  parties  or  their  repre- 
sentatives ;  as  in  Tyler  v.  Jones,  (1  Barn,  fy  Cr.  144,  S.  C.  4 
Dow.  6f  Ry.  740).  But  in  the  agreement  before  us,  there  is  not  a 
word  about  delivery  to  representatives  ;  nor  is  it  even  provided 
that  they  should  do  an  act  of  performance.  They  are  not  so  much 
as  named;  and  the  submission  was  exclusively  between  the  par- 
ties themselves.  The  death  of  Fisher,  therefore,  was  a  revocation 
of  it  ;  but  was  it  a  breach  of  the  defendant's  bond  ? 

It  is  settled  that  a  feme's  revocation  by  marriage  is  such  a 
breach.  That  was  determined  in  Charnley  v.  Winstanley,  (5 
East  266).  But  marriage  is  a  voluntary  act  ;  and  it  is  not  doubted 
that  the  voluntary  disability  of  a  party  bound  to  perform  a  con- 
dition, is  itself  a  breach  of  it.  1  Inst.  121.  But  no  such  conse- 
quence follows  a  disability  which  is  involuntary.  If  the  perform- 
ance of  a  condition  become  impossible  by  a  dispensation  of  Provi- 


July  1842.]  OF  PENNSYLVANIA.  563 

[Bailey  v.  Stewart.] 

dence,  the  penalty  is  saved;  as  in  Thomas  v.  Howell,  (1  Salk.  170), 
in  which  a  condition  to  marry  a  devisor's  nephew  before  the  age 
of  twenty-one,  was  held  not  to  have  been  broken  by  the  devisee's 
marriage  with  another  at  the  age  of  seventeen,  the  nephew  being 
then  dead. 

In  the  present  case  the  condition  of  the  defendant's  bond  be- 
came impossible  by  Fisher's  death  before  award  made ;  the  sub- 
mission was  revoked ;  nothing  was  to  be  performed ;  and  the  bond 
was  discharged.  What  matters  it,  then,  that  Fisher's  administra- 
tors agreed  that  the  arbitrators  should  proceed  on  the  terms  of 
the  obsolete  agreement  ?  They  might  bind  themselves  to  perform 
the  award ;  but  they  could  not  call  back  the  defendant's  responsi- 
bility. He  had  bound  himself  for  Fisher's  performance,  not  theirs ; 
and  his  extinct  obligation  could  not  be  revived.  The  evidence  of 
the  administrators'  assent,  and  the  proceedings  of  the  arbitrators, 
therefore,  were  properly  excluded  from  the  jury. 

Judgment  affirmed. 


Rohr  against  Kindt. 

A  covenant  to  make  a  clear  deed,  when  the  title  is  equally  well  known  by  the 
vendor  and  the  vendee,  is  performed  by  the  delivery  of  a  deed  conveying  such 
title  as  the  vendor  hath,  although  it  may  be  but  a  life  estate ;  for  he  who  pur- 
chases a  tract  of  land,  knowing  the  title  to  be  defective,  takes  the  risk  upon  him- 
self. 

If  the  consideration  of  a  covenant  to  convey  land  be  the  performance  of  an  act 
by  the  vendee,  and  it  be  done,  the  measure  of  damages  for  the  non-performance 
of  the  vendor  is  the  value  of  the  land ;  but  if  before  the  act  be  done  by  the  ven- 
dee, the  vendor  give  notice,  bond  fide,  of  his  inability  to  perform  and  his  deter- 
mination to  rescind  the  contract,  and  the  vendee  afterwards  performs  the  act 
which  he  stipulated  to  do,  then  the  measure  of  damages  is  not  the  value  of  the 
land,  but  the  amount  of  injury  sustained  under  all  the  circumstances. 

If  a  vendor  covenant  to  convey  land  in  fee,  in  which  he  has  only  a  life  estate, 
the  vendee  may  elect  to  take  the  conveyance  in  satisfaction  of  the  covenant.  The 
vendor  cannot  refuse  to  convey  what  estate  he  has,  because  he  cannot  convey  it 
as  fully  as  he  covenanted  to  do. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Nicholas  Kindt  against  Nancy  Rohr.  This  was  an  action  of 
covenant  founded  upon  the  following  agreement : 

"  Article  of  agreement,  indented,  made  and  concluded  this 
10th  day  of  January  1840,  between  Nancy  Rohr  of  the  one  part, 
and  Nicholas  Kindt  of  the  other  part,  witnesseth,  that  the  said 
Nancy  Rohr  doth,  for  the  consideration  hereinafter  mentioned, 
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agree  to  make  a  clear  deed  for  10  acres  of  land,  lying  on  Water 
street,  thence  south  along  Stiles's  lot  and  others  far  enough  to  take 
it  in,  the  timber  excepted  on  all  except  one  acre,  which  acre  is  to 
join  the  lot  of  Evan  Jones  and  others,  being  on  the  west  side  of 
the  woods.  The  timber  excepted  to  be  taken  off  on  or  before  the 
1st  of  April  1842,  for  which  the  said  Nicholas  Kindt  agrees  to 
withdraw  a  suit  or  cavias  entered  in  court  against  the  proving 
the  last  will  and  testament  of  Frederick  Rohr,  deceased.  Each 
party  to  the  above  agreement  to  pay  their  own  costs.  As  witness 
our  hands  and  seals,"  &c. 

After  reading  the  agreement,  the  plaintiff  proved  that  he  had 
withdrawn  the  caveat  to  the  will  of  Frederick  Rohr,  deceased, 
and  that  the  land  which  the  defendant  covenanted  to  convey  to 
him  was  of  the  value  of  $300. 

The  defendant  then  offered  in  evidence  the  will  of  Frederick 
Rohr,  deceased,  by  which  it  appeared  that  the  10  acres  of  land 
mentioned  in  the  agreement  was  devised  to  the  defendant  for  life 
and  not  in  fee ;  to  be  followed  by  evidence  that  after  the  agree- 
ment was  entered  into,  and  before  the  caveat  was  withdrawn  by 
the  plaintiff,  she  gave  him  notice  of  her  inability  to  perform  her 
contract,  because  of  the  want  of  title,  and  that  she  would  con- 
sider it  as  rescinded,  and  he  might  prepare  for  the  trial  of  the 
issue  of  devisavit  vel  non,  which  had  been  directed  to  try  the 
validity  of  the  will. 

The  court  was  of  opinion  that  the  evidence,  if  given,  afforded 
no  defence,  and  therefore  rejected  it,  and  sealed  an  exception,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff  for 


Montgomery  and  Greenough,  for  plaintiff  in  error,  argued  that 
the  measure  of  the  damages  must  depend  upon  the  circumstances 
of  the  case,  and  not  the  value  of  the  land.  4  Am.  Co:n.  L.  95 ;  2 
Wend.  399;  11  Serg.  $  Rawle  112;  Sug.  Yen.  174;  1  Sto.  Eq. 
156;  2  Watts  148;  8  Watts  497. 

Prick  and  Bellas,  contra.  A  contract  to  convey  what  the  ven- 
dor supposes  he  has  a  right  to,  is  binding.  Newl.  on  Con.  78;  3 
Serg.  fy  Rawle  331 ;  2  Penn.  Rep.  211.  The  proper  measure  of 
damages  is  the  value  of  the  land  which  the  vendor  refuses  to  con- 
vey. 6  Wheat.  109 ;  3  Wheat.  200 ;  2  Penn.  Rep.  238.  And  such 
mistakes  will  not  be  corrected.  1  Mad.  Chan.  74 ;  1  Sto.  Eq.  143, 
sec.  129;  2  Watts  104;  Atk.  on  Titles  285,  645,  20  Law  Lib.  285, 
note. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  covenant,  for  refusing  to  con- 
vey, according  to  contract,  a  lot  of  ground  containing  10  acres. 
The  plaintiff  gave  the  agreement  in  evidence,  and  then,  as  the 
measure  of  the  damages,  proved  the  value  of  the  land,  which  was 
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estimated  by  the  witnesses  to  be  worth  from  $25  to  $30  per  acre. 
The  jury  rendered  a  verdict  for  $300,  valuing  it  at  the  highest 
estimate  put  upon  it  by  the  witnesses.  And  in  this  they  are  sup- 
ported by  the  court,  who  appear  to  have  been  of  the  opinion  that 
the  value  of  the  land  was  the  only  measure  of  damages.  And  this 
is  the  fair  inference  arising  as  well  from  the  exclusion  of  the  evi- 
dence offered,  as  from  the  charge.  Frederick  Rohr  made  his  last 
will  and  testament,  and  among  other  things,  devised  to  his  widow 
an  estate  for  her  life  in  the  lot  in  question.  The  plaintiff,  who 
was  the  nephew  of  the  testator,  entered  a  caveat  against  the  pro- 
bate of  the  will ;  an  issue  of  devisavit  vel  non  was  directed,  and 
the  cause  marked  for  trial  in  the  Common  Pleas.  The  parties 
then  entered  into  the  agreement  dated  10th  of  January  1840,  on 
which  suit  is  brought.  The  defendant  agrees  to  make  a  clear  deed  to 
the  plaintifffor  the  10  acres,  (describing  it,)  in  considerationof  which 
the  plaintiff  agrees  to  withdraw  the  caveat.  Immediately  after, 
viz.  on  the  llth  and  13th,  and  at  divers  times  afterwards,  the 
defendant  gave  notice  to  the  plaintiff  that  she  was  unable  to  con- 
vey a  good  title  to  the  land  in  dispute,  and  that  she  would  not 
abide  by  the  agreement,  which,  as  she  alleges,  she  was  induced  to 
sign  by  management  and  fraud.  These  facts  the  defendant  offered 
to  prove,  which  the  court  refused  to  permit,  on  the  supposition, 
doubtless,  that  if  proved,  they  would  not  alter  the  case,  but  that 
the  plaintiff,  notwithstanding,  was  entitled  to  recover  the  fee 
simple  value  of  the  land. 

To  test  the  correctness  of  this  opinion,  it  is  necessary  to  ascer- 
tain the  respective  rights  of  the  parties  under  the  contract,  and 
what  estate  the  plaintiff  had  a  right  to  require  at  the  hands  of  the 
defendant.  The  court  supposed  a  conveyance  of  the  tract  in  ques- 
tion in  fee  simple.  But  is  this  so?  The  defendant  bound  herself 
to  give  the  plaintiff  a  clear  deed  for  the  10  acres  which  she  held 
under  the  will.  What  was  the  meaning  of  the  parties  to  the  con- 
tract ?  Did  it  enter  into  the  mind  of  either  that  she  was  to  con- 
vey more  than  she  had  ?  If  she  was  entitled  to  a  life  estate,  could 
they  have  supposed  she  was  notwithstanding  to  convey  a  fee? 
This  cannot  be  maintained  with  any  appearance  of  reason.  The 
agreement  is  made  in  reference  to  the  will,  and  the  title  conveyed 
by  it  was  equally  known  and  accessible  to  both.  The  vendee  had 
full  notice ;  bought  with  his  eyes  open,  and  knowing  that  her  title 
was  a  life  estate  only,  he  cannot  in  equity  and  good  conscience 
claim  more.  He  who  purchases  a  tract  of  land,  knowing  the  title 
to  be  defective,  takes  the  risk  upon  himself:  Alexander  v.  Kerr, 
(2  Rawle  90) ;  Walker  v.  Quigg,  (6  Watts  90).  If,  then,  we  adopt 
the  rule  that  the  value  of  the  land  is  the  true  measure  of  damages, 
it  is  plain  that  great  injustice  has  been  done,  for  we  cannot  avoid 
seeing  that  the  recovery  was  had  on  the  basis  that  the  plaintiff 
was  entitled  to  a  conveyance  in  fee,  when  the  most  that  can  be 
claimed  from  her  on  this  contract  is  an  estate  for  the  life  of  the 
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defendant.  It  is  in  vain  to  say  that  this  is  the  error  of  the  jury, 
for  it  has  been  caused  by  the  erroneous  principles  which  were 
applied  to  the  case  on  the  trial.  But  is  the  value  of  the  land  the 
measure  of  damages?  and  this  may  depend  on  circumstances.  Thus, 
if  the  contract  had  been  performed  before  the  offer  to  rescind,  as, 
for  example,  where  A,  in  consideration  that  B  will  perform  cer- 
tain services  of  an  uncertain  value,  agrees  to  give  him  a  horse,  or 
a  tract  of  land,  particularly  named  and  specified ;  B  performs  his 
part  of  the  contract,  and  then  A  refuses  to  deliver  the  horse  or 
convey  the  land.  The  measure  of  damages  is  the  value  of  the 
horse  or  land,  as  the  case  may  be,  because  that  is  the  stipulated 
reward  of  the  services  of  B,  whatever  may  be  the  intrinsic  value, 
whether  more  or  less.  It  is  the  contract,  and  of  course  is  binding 
on  both.  But  the  case  would  be  materially  different  if  before  the 
contract  was  performed  by  B,  or  anything  done  in  respect  to  it, 
A  gives  him  notice,  bond,  fide,  that  he  is  unable  to  perform  his  part 
of  the  contract,  because  he  had  not,  as  he  supposed  when  he  made 
the  agreement,  a  title  to  the  article  of  property  he  agreed  to  con- 
vey. The  damages,  I  apprehend,  would  not  be  the  value  of  the 
property,  but  the  injury,  if  any,  which  had  been  sustained  by  not 
going  into  the  contract,  and  this  would  be  for  the  jury  to  estimate 
under  all  the  circumstances.  The  defendant,  at  the  earliest  day, 
gave  the  plaintiff  notice  that  she  considered  the  contract  invalid, 
and  that  she  had  no  title  to  the  property,  and  offered  to  rescind  it. 
It  will  be  for  the  jury,  considering  all  the  circumstances,  to  say  what 
injury  the  plaintiff  has  sustained;  whether  there  was  any  unfair- 
ness or  misapprehension,  or  material  mistake ;  whether  her  con- 
tract has  been  bond  fide,  and  whether  she  refuses  to  perform  4he 
contract  from  caprice,  or  other  unjustifiable  motive.  But  it  is  said 
that  the  plaintiff  may  insist  on  having  such  an  estate  as  she  has, 
that  she  cannot  say  she  will  give  nothing,  because  she  is  unable 
to  give  all  she  has  contracted  to  give.  And  this  is  true ;  for  as  was 
said  by  Lord  Eldon  in  Wood  v.  Griffith,  (1  Swanst.  54),  if  a  person 
possessed  of  a  term  of  1000  years,  contracts  to  sell  the  fee,  he  can- 
not compel  the  purchaser  to  take,  but  the  purchaser  can  compel 
him  to  convey  the  term.  And  to  the  same  purport  are  the  cases 
of  Mortlock  v.  Buller,  (10  Vex..  315) ;  Western  v.  Russell,  (3  Vez.  <£• 
Bea.  192).  If  a  man  having  a  partial  interest  in  an  estate,  chooses 
to  enter  into  a  contract,  representing  it  and  agreeing  to  sell  it  as 
his  own,  it  is  not  competent  for  him,  afterwards,  to  say  that  though 
he  has  a  valuable  interest,  he  has  not  the  entirety,  and  therefore 
the  purchaser  shall  not  have  the  benefit  of  his  contract.  If  the 
vendee  chooses  to  take  as  much  as  he  can  have,  he  has  a  right  to 
that.  In  the  case  before  us,  he  cannot  have  more,  because  the 
defect  in  the  extent  of  the  defendant's  interest  was  equally  well 
.known  to  both,  and  it  was  upon  the  basis  of  her  interest,  as  con- 
veyed by  the  will,  that  the  contract  was  made.  It  does  not 
appear  that  the  defendant  offered  to  convey,  or  that  the  plaintiff 
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agreed  to  accept  a  conveyance  of  her  interest ;  but  on  the  trial  he 
demands,  and  the  jury  give,  the  fee  simple  value  of  the  land. 

The  evidence  was  offered  in  mitigation  of  damages,  and  whether 
this  was  such  a  contract  as  a  court  of  chancery  would  relieve 
against  on  the  ground  of  fraud  or  a  plain  mistake,  was  a  point 
not  made  on  the  trial.  And  as  the  case  now  stands,  it  would 
be  wrong  to  intimate  an  opinion,  as  the  attention  of  the  court 
and  jury  may  be  called  to  the  point  on  another  trial. 

Judgment  reversed,  and  venire  de  nova  awarded. 
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ABANDONMENT. 
SETTLEMENT,  1. 
WARRANT  AND  SURVEY,  2. 

ABATEMENT. 

PLEADING,  4,  5. 

ABATEMENT  OF  NUISANCE. 

NUISANCE,  1. 

ACCOUNT. 

COUNTY  TREASURER,  1,  2. 

1.  Receiving  an  account  rendered  without  objection,  does  not  pre- 
clude the  party  from  afterwards  showing  an  unobserved  error  which 
passed  without  notice,  by  the  common  blunder  of  all  parties. 

Such  an  error  might  be  corrected  even  in  a  settled  account,  where 
neither  party  had  been  prejudiced  by  the  acquiescence.  Jones  v. 
Dunn,  109. 

2.  It  seems,  questions  may  be  asked  to  support  the  character  and 
standing  of  third  persons  called  in  to  assist  others  in  a  settlement  of 
accounts,  though  they  have  not  been  first  attacked,  if  the  opposite 
party  has  previously  asked  questions  indirectly  reflecting  on  them. 

An  answer,  however,  that  their  characters  stood  fair,  being  no 
more  than  the  law  implies,  is  not  error.  Fastens  v.  Fastens,  127. 

ADMIRALTY. 

On  a  libel  filed  in  the  District  Court  of  the  United  States,  to  recover 
damages  against  the  master  of  a  brig  then  lying  in  the  port  of  Phila- 
delphia, for  non-delivery  of  goods  on  a  former  voyage,  at  the  port  of 
New  Orleans,  the  district  Judge  ordered  process  to  issue  according 
to  the  prayer  of  the  petition,  without  prejudice  to  the  question  of 
jurisdiction.  Under  this  process,  the  brig  was  seized  and  detained. 
Afterwards,  on  a  plea  to  the  jurisdiction,  the  district  Judge  dismissed 
the  libel.  Held,  that  the  order  of  the  Judge  was  a  sufficient  justifica- 
tion to  the  defendants  for  the  seizure  and  detention  of  the  vessel. 
Thompson  v.  Lyle,  166. 

AFFIDAVIT  OF  DEFENCE. 

If  a  judgment  be  opened  upon  an  affidavit  of  defence,  and  the 
defendant  let  into  a  defence  upon  the  merits,  he  will  not,  upon  the 
trial,  be  permitted  to  take  advantage  of  a  technical  exception  to  the 
form  of  action.  Ekel  v.  Snevily,  272. 

AGREEMENT. 
BOND,  3. 

Where  an  agreement  in  writing,  without  date,  altogether  executory 
in  its  terms,  contains,  among  other  things,  a  stipulation  that  a  certain 
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sum  of  money  shall  be  paid  on  the  1st  of  May  1838,  the  necessary 
inference  is,  that  it  was  made  before  that  day ;  and  the  agreement 
being  in  writing,  it  is  not  error  in  the  court  to  draw  this  inference 
and  to  instruct  the  jury  accordingly.  Cleavinger  v.  Rtimar,  486. 

AGREEMENT  OF  PARTIES. 

If  the  parties  to  an  action  enter  into  an  agreement  that  the  cause 
shall  be  tried  upon  a  certain  plea,  it  is  not  in  the  power  of  the  court 
afterwards  to  admit  any  other  plea  without  the  consent  of  both  par- 
ties. Fursht  v.  Overdeer,  470. 

APPEAL. 

ARBITRATION  AND  AWARD,  2,  3. 

INSOLVENT,  2. 

A  defendant  who  succeeds  in  his  appeal  from  the  judgment  of  a 
justice  of  the  peace,  is  not  entitled  to  recover  a  counsel  fee  of  four 
dollars  and  daily  pay  for  his  attendance  upon  the  appeal.  Shuev  v 
Bitner,  274. 

APPEARANCE. 

If  an  attorney  appear  for  a  defendant  and  plead  to  issue,  and  after- 
wards the  appearance  and  pleas  be  withdrawn  by  leave  of  the  court, 
the  cause  stands  as  if  there  had  been  no  appearance.  Michew  v. 
M'Coy,  501. 

APPROPRIATION. 
JUDGMENT,  2. 

1.  If  a  debtor  give  to  a  creditor  a  draft  for  money  and  direct  the 
application  of  the  proceeds  to  a  particular  liability,  the  creditor  is 
bound  to  apply  it  to  that  liability  as  much  as  if  the  debtor  had  paid 
the  same  amount  in  cash  with  the  same  direction.    Moorehead  v. 
The  West  Branch  Bank,  550. 

2.  Whether  the  debtor  in  making  a  payment  to  his  creditor  in- 
tended to  apply  it  to  one  debt  or  another,  is  a  matter  of  fact  which 
must  be  ascertained  by  the  jury  from  all  the  circumstances  of  the 
case  and  conduct  of  the  parties.    Ibid. 

ARBITRATION  AND  AWARD. 

1.  After  an  award  of  referees,  under  a  voluntary  reference  of  a  suit 
pending,  has  been  set  aside  by  the  Supreme  Court  on  a  writ  of  error, 
and  the  case  remanded  for  further  proceeding,  because  the  award 
was  not  according  to  the  submission,  the  court  below  cannot,  without 
consent  of  parties,  send  it  back  to  the  same  referees,  under  the  7th 
Section  of  the  Act  of  16th  June  1836. 

The  words,  "  mistake  in  fact,"  there  used,  mean  a  plain  and  obvious 
one,  such  as  in  arithmetical  computation,  or  a  mere  clerical  error. — 
"  Mistake  in  law,"  means  such  as  appears  on  the  face  of  the  award, 
or  on  facts  not  controverted ;  and  these  the  court  ought  to  specify. 

Nor  can  such  award  be  sent  back,  after  judgment  has  been  entered 
upon  it.  Coleman  v.  Lukens,  37. 

2.  The  declaration  was  against  M.  P.,  administrator  of  C.  I.,  de- 
ceased, and  stated  that  the  son  of  C.  I.  drew  his  draft  on  the  defend- 
ant, M.  P.,  in  favour  of  the  plaintiff,  for  $300,  with  interest,  out  of  any 
moneys  he  should  receive  on  account  of  a  legacy  to  C.  I.,  by  the  will 
of  P.  R.,  deceased,  or  any  other  moneys  he  might  receive  as  adminis- 
trator of  C.  I.,  which  the  defendant  accepted.    Held,  that  the  defend- 
ant could  not  appeal  from  the  award  of  arbitrators  against  him, 
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without  paying  costs  and  giving  recognizance.    Pugh  v.  Ottenkirk, 
170. 

3.  Under  the  Act  of  16th  of  June  1836,  as  well  as  the  20th  of  March 
1810,  it  is  the  character  of  the  suit  that  determines  the  right  of  execu- 
tors and  administrators  to  appeal  without  bail  or  recognizance,  and 
not  the  naming  of  the  party  as  executor  or  administrator.    Ibid. 

4.  The  Court  of  Common  Pleas  has  not  power  to  set  aside  an  award 
made  under  the  Act  of  1705,  and  refer  it  back  to  the  same  referees. 
But  upon  such  report  being  referred  back,  if  the  parties  appear  before 
the  referees,  and  try  the  matters  in  controversy,  the  error  will  be 
thereby  cured.    Brooke  v.  Bannon,  382. 

5.  A  submission  is  annulled  by  the  death  of  one  of  the  parties 
before  the  meeting  of  the  referees,  unless  it  be  saved  by  an  express 
stipulation  that  it  shall  survive.    The  appearance  before  the  referees 
by  the  personal  representative  of  the  deceased  party,  and  trial  of  the 
cause  upon  the  merits,  will  not  so  far  revive  the  agreement  of  sub- 
mission as  to  charge  a  surety  in  the  arbitration  bond,  who  was  also 
bound  for  the  performance  of  the  award.    Bailey  v.  Stewart,  560. 

ARREST. 

It  is  the  duty  of  the  sheriff,  who  arrests  a  debtor  within  the  county 
of  which  he  is  sheriff,  upon  a  testatum  ca.  sa.,  to  commit  the  debtor 
to  the  jail  of  the  same,  and  not  to  the  jail  of  the  county  from  the  court 
of  which  the  writ  issued. 

Semble.  The  sheriff  in  such  case  would  be  chargeable  with  an 
escape,  if  he  were  to  commit  the  debtor  to  the  jail  of  the  latter 
county. 

A  debtor  in  such  case,  who  wishes  to  obtain  an  order  for  his  dis- 
charge, under  the  Insolvent  Act  of  the  16th  of  June  1836,  must  apply 
for  it  to  a  Judge  or  prothonotary  of  the  Common  Pleas  of  the  county 
in  which  he  has  been  arrested  or  is  detained ;  and  the  condition  of 
the  bond  thereby  required  to  be  given,  ought  to  be,  that  he  shall 
appear  at  the  next  term  of  the  Court  of  Common  Pleas  of  that  county, 
and  then  and  there  present  his  petition  for  the  benefit  of  the  insolvent 
laws  of  this  commonwealth,  &c. 

S.emble.  Where  in  such  case  the  county  in  which  the  debtor  was 
arrested  and  is  detained,  is  mentioned  in  the  obligatory  part  of  the 
bond,  and  the  county  from  which  the  writ  issued,  is  mentioned  in  a 
recital  immediately  preceding  the  condition,  and  the  words  of  the 

condition  are,  "  that  if  the  said (the  debtor)  shall  appear  at 

the  next  term  of  the  Court  of  Common  Pleas  of  the  said  county,  and 
then  and  there,  &c."  the  words  "  said  county"  may  be  construed  to 
mean  the  county  mentioned  in  the  obligatory  part,  in  order  to  sus- 
tain the  bond  and  render  it  available.  Avery  v.  Seely,  495. 

ASSIGNMENT. 
PARTNER,  5. 
WITNESS,  6. 

ASSOCIATE  REFORMED. 
DEED,  4. 

ASSOCIATION. 

LITERARY  ASSOCIATION. 

ASSUMPSIT. 

PLEADING,  2. 

Indebitatus  assumpsit  will  lie  to  recover  the  purchase  money  of 
land  sold  and  conveyed  to  the  defendant.  Siltzell  v.  Michael,  329. 
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ATTORNEY  AT  LAW. 

1.  The  Spanish-American  Colonial  law  enacted,  that  if  an  attorney 
die  after  he  has  commenced  a  suit,  his  heirs  can  and  ought  to  finish 
what  he  had  commenced,  provided  they  are  men  fit  to  do  it.    Dis- 
tinguished jurists  under  that  law  were  of  opinion,  that  the  word 
"  heirs"  included  executors.    Held,  that  the  executor  was  authorized 
to  carry  on  and  complete  a  business  commenced  by  the  testator, 
having  been  recognised  by  the  Spanish  tribunal,  and  approved  of  by 
the  client.     Peries  v.  Aycinena,  64. 

2.  If  an  attorney  has  power  to  compromise,  his  substitute  duly 
appointed  has  the  same  power.    Ibid. 

3.  By  the  death  of  an  attorney,  the  power  of  his  substitute  neces- 
sarily ceases.     Ibid. 

4.  It  is  within  the  power  and  authority  of  an  attorney  at  law  to 
stay  execution  upon  a  judgment  in  consideration  of  the  promise  of  a 
third  person  to  pay  the  debt ;  and  such  promise  is  binding,  although 
not  made  to  the  creditor  himself,  nor  expressly  assented  to  by  him 
at  the  time.    Silvis  v.  Ely,  420. 

5.  An  attorney  employed  to  support  the  title  of  a  defendant  in  an 
ejectment  against  that  of  the  plaintiff,  will  not  be  permitted  during 
the  pendency  of  the  action,  or  alter  judgment  rendered  in  it  against 
his  client,  but  before  the  latter  is  turned  out  of  possession  under  the 
judgment,  to  purchase  the  title  of  the  plaintiff;  and  if  he  does,  his 
client  or  the  assignee  of  his  client,  may  claim  the  benefit  of  it  in  a 
second  action  of  ejectment  brought  by  the  latter  to  recover  back  the 
possession  of  the  land  from  the  vendee  of  the  attorney ;  provided  he 
pays  or  tenders  before  instituting  his  action,  the  amount  of  the  money 
to  the  vendee  of  the  attorney,  which  the  attorney  paid  and  was  bound 
to  pay  for  the  title  so  purchased  by  him.     Cleavinger  v.  Rdmar, 
486. 

BANK. 

The  declarations  of  a  cashier  of  a  bank  of  his  knowledge  that  cer- 
tain stock  which  stood  upon  the  books  of  the  bank  in  the  name  of  a 
certain  individual,  was  a  trust  fund,  invested  for  the  benefit  of  others, 
may  be  given  in  evidence,  under  certain  circumstances,  to  charge 
the  bank  with  knowledge  of  the  fact.  Harrisburg  Bank  v.  Tyler, 
373. 

BANK  OF  PENNSYLVANIA. 

EQUITY,  JURISDICTION  AND  PRACTICE,  1. 

By  the  7th  Section  of  the  Act  incorporating  the  Bank  of  Pennsyl- 
vania, the  number  of  votes  to  which  each  stockholder  should  be  enti- 
tled was  to  be  according  to  the  number  of  shares  he  should  hold,  in 
the  proportions  following ;  that  is  to  say ;  for  one  share,  and  nqt  more 
than  two  shares,  one  vote  for  each  share ;  for  every  two  shares  above 
two,  and  not  exceeding  ten,  on'e  vote ;  for  every  four  shares  above 
ten,  and  not  exceeding  thirty,  one  vote ;  for  every  six  shares  above 
thirty,  and  not  exceeding  sixty,  one  vote;  for  every  eight  shares 
above  sixty,  and  not  exceeding  one  hundred,  one  vote ;  but  no  person, 
copartnership  or  body  politic,  should  be  entitled,  either  in  his  own 
right  or  as  a  proxy,  to  a  greater  number  than  thirty  votes.  By  the 
Act  of  29th  March  1842,  authorizing  an  assignment  by  the  bank,  and 
directing  the  election  of  assignees  by  the  stockholders,  it  was  pro- 
vided, that  in  such  election  the  State  should  have  as  many  votes  as 
though  the  same  were  held  by  individuals,  as  the  law  now  limits  in 
relation  to  the  election  of  officers.  The  commonwealth  owned  3750 
shares,  and  claimed  3750  votes.  The  other  stockholders  alleged  that 
the  commonwealth  was  entitled  to  but  thirty  votes.  Held,  that  the 
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proviso  was  too  uncertain  for  the  court  to  interpret  and  decide  upon, 
without  assuming  a  power  to  control  the  event ;  and  therefore  an 
election  in  which  the  commonwealth  was  allowed  but  thirty  votes, 
was  invalid,  and  no  election  could  be  held  without  further  legislation. 
Commonwealth  v.  Bank  of  Pennsylvania,  173. 

BENEFICIAL  ASSOCIATION. 

A  member  of  the  "  Franklin  Beneficial  Association  of  Lancaster" 
is  entitled  to  relief,  in  case  of  disability  or  sickness,  only  from  the 
date  of  his  application  for  such  relief,  and  not  from  the  time  such 
sickness  or  disability  accrued.  Breneman  v.  The  Franklin  Beneficial 
Association,  218. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

PATENT  RIGHT,  2. 
PLEADING,  3. 

1.  It  is  no  defence  to  the  acceptor  of  a  bill  of  exchange  that  the 
holder  has  since  received  another  bill  from  the  drawer  payable  at  a 
subsequent  date  for  a  part  of  the  amount,  and  given  time  to  him  for 
the  balance,  though  the  bill  was  accepted  for  the  accommodation  of 
the  drawer,  and  that  was  known  to  the  holder  when  he  received  the 
bill. 

Nor  would  a  formal  release  of  the  drawer,  without  payment  or 
satisfaction,  be  a  defence  in  such  case.  White  v.  Hopkins,  99. 

2.  The  endorsement  of  the  obligor  on  a  single  bill,  many  years 
after  its  date,  promising  to  pay  at  a  certain  time,  is  evidence  to  rebut 
the  presumption  of  payment  arising  from  lapse  of  time,  though  it 
would  not  revive  such  an  instrument  after  being  barred  by  a  statut- 
ory provision.     Postens  v.  Fastens,  127. 

3.  In  an  action  of  debt  upon  a  sealed  note  it  is  competent  for  the 
defendant  to  prove  that  it  was  given  for  the  balance  due  upon  an- 
other note,  for  which  he  received  no  consideration.     Geiger  v.  Cook, 
266. 

4.  The  note  of  a  company,  though  in  its  form  of  words  strictly 
negotiable,  yet  if  it  be  attested  by  the  seal  of  the  corporation,  it  is  a 
specialty ;  and  in  an  action  upon  it  by  the  holder,  is  subject  to  the 
defence  of  a  want  of  consideration.    Hopkins  v.  The  Railroad  Com- 
pany, 410. 

5.  In  an  action  by  the  holder  against  the  endorser  of  a  negotiable 
note,  the  maker  is  an  incompetent  witness,  both  on  the  ground  of 
interest  and  general  policy.    Davenport  v.  Freeman,  557. 

BOND. 

ARREST. 

CONDITIONAL  VERDICT,  1. 
EXTINGUISHMENT,  3. 
OFFICER,  1. 
SUNDAY,  I. 

1.  Primd  facie  all  the  obligors  in  a  bond  are  principals,  and  must 
be  treated  as  such  in  the  appropriation  of  the  proceeds  of  a  sheriff's 
sale,  until  it  is  made  to  appear  otherwise  by  positive  proof.    Bear  v. 
Patterson,  233. 

2.  A  want  of  consideration  furnishes  a  defence  to  each  and  all  the 
bonds  given  for  the  purchase  money  of  land,  as  they  are  successively 
sued,  until  the  defendant  be  compensated  by  way  of  defalcation,  to 
the  full  amount  of  the  failure  of  consideration :  and  the  defence  being 
thus  exhausted,  the  remaining  bonds  are  recoverable.     Good  v. 
Good,  472. 
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BOND. 

3.  An  agreement  to  pay  money,  signed  by  two,  but  which  in  the 
body  of  it  provides  for  the  payment  by  one  of  them  only,  is  a  joint  and 
several  obligation.  Klapp  v.  Kleckner,  519. 

BOROUGH  OF  HARRISBURG. 

The  Act  of  Assembly  which  authorizes  the  borough  of  Harrisburg 
to  acquire  land  necessary  for  the  purpose  of  supplying  the  inhabitants 
with  water,  must  be  construed  in  subordination  to  that  provision  of 
the  constitution  which  prohibits  the  Legislature  from  investing  any 
corporation  or  individuals  with  the  privilege  of  taking  private  property 
for  public  use,  without  making  compensation  or  giving  adequate 
security  therefor,  before  such  property  shall  be  taken.  Borough  of 
Harrisburg  v.  Crangle,  460. 

BRIBERY. 

The  trial,  conviction,  and  sentence  of  one  who  holds  the  office  of 
sheriff  of  the  offence  of  bribing  a  voter  previously  to  his  election  to 
the  office,  is  not  such  a  "  conviction  of  misbehaviour  in  office,  or  of 
any  infamous  crime,"  as  will  disqualify  him  from  exercising  the 
duties  of  his  office,  as  provided  by  the  9th  Section  of  the  6th  Article 
of  the  Constitution.  Commonwealth  v.  Shaver,  338. 

CAPIAS  AD  SATISFACIENDUM. 

ARREST. 

CASHIER. 

BANK,  1. 

CHALLENGE. 
JUROR,  1. 

CHARTER. 

1.  A  meeting  of  members  of  a  society  having  determined  to  refuse 
a  charter,  held  that  evidence  that  its  contents  were  misrepresented 
to  them  was  not  admissible.    Shortz  v.  Unangst,  45. 

2.  Before  a  charter  can  be  considered  as  accepted  by  or  binding  on 
a  religious  society,  it  must  appear  that  they  were  notified  of  it,  and 
that  they  duly  met  together  to  consult  and  deliberate  upon  it,  and 
that  they  accepted  it  in  their  associated  capacity. 

Carrying  such  a  charter  round  among  the  members  and  privately 
procuring  their  signatures  without  any  meeting  or  notice,  do  not 
constitute  the  assent  of  the  society,  nor  bind  any  not  parties  to  it. 
Ibid. 

CLERICAL  ERROR. 

An  error  in  the  date  of  entering  a  judgment  in  an  action  of  replevin, 
by  which  it  appeared  that  it  was  entered  before  the  trial,  is  no  reason 
why  the  judgment  should  not  be  given  in  evidence  in  an  action 
against  the  sheriff  for  taking  insufficient  sureties  on  the  writ  of  reple- 
vin. Myers  v.  Clark,  535. 

COLLECTOR. 
OFFICER,  1. 

COMMISSION. 

The  plaintiffs  proposed  to  defendant  to  act  as  their  agent  at  Canton 
for  a  term  of  years,  engaging  to  make  consignments  to  an  amount 
that  would  insure  his  commissions  to  amount  to  $25,000  per  annum, 
at  least ;  and  subsequently  they  bound  themselves  to  the  fulfilment 
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of  it  by  the  payment  of  the  above  sum  annually,  though  from  unfore- 
seen events  they  should  not  ship  the  amount  that  would  produce  that 
sum.  One  of  the  stipulations,  also,  was,  that  the  defendant's  com- 
missions should  be  invested  in  return  cargoes  as  his  separate  property 
at  Canton.  The  defendant  agreed  to  the  proposal  for  a  term  of  two 
years.  In  the  first  year  the  commissions  did  not  equal  $25,000.  The 
next  year  they  considerably  exceeded  it ;  so  that,  together,  they  ex- 
ceeded the  $50,000.  Held,  that  the  commissions  were  to  be  charged 
separately  for  each  year,  and  that  the  defendant  was  entitled  to  have 
his  commissions,  the  first  year,  made  up  to  $25,000,  and  to  retain,  in 
addition,  all  he  received  the  second  year.  Jones  v.  Dunn,  109. 

COMMON  CARRIER. 

1.  A  common  carrier  is  answerable  for  the  loss  of  a  box  or  parcel, 
though  he  be  ignorant  of  the  contents,  or  they  be  ever  so  valuable, 
unless  he  make  a  special  acceptance.    But  if  the  consignor  of  goods 
studiously  conceal  from  the  captain  of  a  ship,  or  misrepresent  the 
value  or  nature  of  the  goods  shipped,  the  ship-owner  is  not  liable,  if 
the  goods  be  purloined  on  the  voyage,  though  the  wrong-doer  would 
be.    Relfv.  Rapp,  21. 

2.  Labelling  a  box  or  trunk  entrusted  to  a  carrier,  as  containing 
articles  of  a  different  nature  and  value  from  its  real  contents,  will 
dispense  with  further  inquiry  as  to  its  contents.    Ibid. 

COMPENSATION. 

TENANT  FOR  LIFE,  1. 

CONDITIONAL  VERDICT. 

WRIT  OF  ERROR,  2. 

In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of 
land  sold  and  conveyed,  the  jury  may  give  a  verdict  for  the  plaintiff, 
with  the  condition  annexed,  that  no  execution  shall  issue  for  the  re- 
covery of  the  amount  of  it,  until  the  plaintiff  shall  remove  an  encum- 
brance from  the  land  which  was  the  consideration  of  it.  Roland  v. 
Miller,  390. 

CONFISCATION. 

TREASON,  1. 

CONSIDERATION. 
BOND,  2. 

Forbearance,  either  limited  or  general,  is  a  good  consideration  for 
a  promise  to  pay  the  debt  of  a  third  person.  Silvis  v.  Ely,  420. 

CONSTABLE. 

SUPERSEDE  AS,  1. 

CONTRACT. 

COMMISSION,  1, 
EVIDENCE,  12. 
PARTNER,  5. 
RECORDING  ACT,  1. 

1.  A  contract,  which  is  fraudulent  as  to  creditors,  by  reason  of  the 
Statute  of  13  Elizabeth,  is  binding  upon  the  parties  themselves,  and 
the  one  may  use  it  against  the  other  for  any  purpose  whatever.  Sherk 
v.  Endress,  255. 

2.  A  plaintiff  in  ejectment  cannot  recover  upon  a  legal  title  ob- 
tained from  the  defendant,  in  pursuance  of  a  contract,  the  considera-1 
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CONTRACT. 

tion  of  which  had  entirely  foiled;  and  which  if  the  title  had  not  been 
actually  made,  it  would  have  been  against  common  justice  to  enforce. 
Bishop  v.  Reed,  261. 

3.  If  parties  to  a  contract  for  the  delivery  of  materials,  specify  by 
whom  the  measurement  of  them  shall  be  made,  such  measurement, 
if  it  can  be  obtained,  must  be  resorted  to  as  the  evidence  to  govern 
the  parties ;  it  is  error  to  refer  it  to  a  jury  to  ascertain  the  quantity 
of  materials  delivered  from  all  the  evidence  given  on  the  subject. 
Leebrick  v.  Lyter,  365. 

4.  A  written  contract  for  the  purchase  and  sale  of  land  may  be 
rescinded  by  a  subsequent  parol  agreement  of  the  parties,  so  that  the 
vejidee  cannot  afterwards  enforce  a  specific  performance  of  the  con- 
tract by  an  action  of  ejectment  against  a  subsequent  purchaser  from 
the  vendor.     Boyce  v.  M'Culloch,  429. 

CORPORATION. 
TRESPASS,  1. 

COSTS. 

APPEAL,  1. 

ARBITRATION  AND  AWARD,  2. 

COUNSEL  FEES. 
EVIDENCE,  10. 
EXECUTOR,  &c.,  5. 

COUNTY  TREASURER. 

1.  By  the  49th  Section  of  the  Act  of  the  15th  of  April  1834,  the 
accounts  of  county  treasurers  of  moneys  received  for  the  use  of  the 
commonwealth  must  be  settled  by  the  county  auditors,  and  not  by 
the  auditor-general.     Commonwealth  v.  Laub,  435. 

2.  The  settlement  of  the  account  of  a  county  treasurer  by  the 
auditors,  after  the  time  limited  for  an  appeal,  is  as  conclusive  upon 
the  county  as  it  is  upon  the  officer ;  and  it  cannot  be  opened  for  the 
correction  of  alleged  errors  by  auditors  whose  duty  it  is  to  settle  the 
account  of  a  subsequent  year.     Northumberland  County  v.  Bloom, 
542. 

COURT. 

DISTRICT  COURT  OF  THE  UNITED  STATES,  1. 
ECHJITY  JURISDICTION  AND  PRACTICE,  2. 

COVENANT. 

1.  In  covenant  for  instalments  of  money,  former  recovery  between 
the  same  parties  on  the  same  instrument  is  not  a  bar,  where  breaches 
for  the  instalments  now  demanded  were  not  specifically  assigned  in 
the  former  suit ;  and  evidence  is  admissible  to  show  that  the  instal- 
ments now  demanded  had  not  fallen  due,  and  were  not  included  in 
the  former  recovery. ' 

It  is  otherwise  where  the  former  claim  was  entire,  and  for  a  sum 
of  money  in  solido.    Sterner  v.  Gower,  136. 

2.  A  and  B  purchased  an  estate  which  was  encumbered  by  liens  to 
the  whole  amount  of  the  purchase  money  :  each  entered  into  a  sepa- 
rate covenant  to  the  other  to  pay  one-half  of  these  liens,  specifying 
which  each  was  to  pay :  B  failed  to  pay,  by  reason  of  which  the  pro- 
perty was  sold  by  the  sheriff,  and  purchased  by  A.    Held,  that  the 
covenants  were  mutual  and  independent,  and  that  A's  right  of  action 
against  B  was  not  affected  by  the  fact  that  he  had  not  paid  the  entire 
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amount  which  he  had  covenanted  to  pay ;  nor  by  the  fact  that  B  had 
not  covenanted  to  pay  the  whole  amount  of  the  lien  upon  which  the 
property  was  sold,  a  part  of  it  having  been  excluded  by  mistake  in 
the  calculation :  and  that  the  measure  of  damages  in  such  case  was 
the  difference  between  what  A  paid  for  the  whole  property,  and  what 
he  and  his  co-vendee  had  agreed  to  give  for  it.  Bredin  v.  Agnew, 
300. 

CUSTOM. 

DIVISION  LINE. 

DAMAGES. 

VENDOR  AND  VENDEE,  9. 

DEATH. 

ARBITRATION  AND  AWARD,  5. 
JUDGMENT,  3. 

DEED. 

1.  Conveyance  of  land  to  the  grantor's  daughter  E.  M.  and  the 
heirs  of  her  body,  legally  begotten  or  to  be  begotten,  who  shall  sur- 
vive said  E.  M.,  to  be  divided  equally  amongst  them,  or  to  such  issue 
of  such,  the  grandchildren  of  the  grantor,  who  may  survive  their 
respective  parents,  to  be  apportioned  and  divided  by  stocks  and  not 
by  heads ;  however,  the  issue  of  each  stock  to  divide  the  parents' 
portion,  share  and  share  alike ;  habendum  to  the  said  E.  M.  during  her 
natural  life,  and  afterwards  to  her  issue  as  above  described  and  con- 
ditioned, to  the  only  proper  use  of  the  said  E.  M.  and  her  issue  as 
aforesaid,  their  and  each  of  their  heirs  and  assigns,  in  the  proportions 
and  manner  aforesaid  for  ever.    E.  M.  had  two  daughters,  who  died 
in  her  lifetime,  leaving,  each  of  them,  eight  children  surviving  E.  M. 
Held,  that  E.  M.  took  an  estate  for  life,  and  each  of  the  children  took 
one-sixteenth  in  fee-simple.    Moss  v.  Sheldon,  160. 

2.  The  habendum  in  a  deed  may  enlarge,  qualify,  expound,  or  vary 
the  estate  given  by  the  premises.    Ibid. 

3.  The  intent  of  a  grantor,  when  legal,  is  a  governing  principle  in 
the  construction  of  his  deed ;  and  if  it  be  clearly  expressed  by  the 
terms  of  the  deed  itself,  no  extraneous  facts  or  circumstances  will  be 
admitted  to  alter  or  change  it.    Means  v.  The  Presbyterian  Church, 
303. 

4.  A  conveyance  "  in  trust  for  the  use  of  the  Associate  Reformed 
Presbyterian  Congregation  at  Shippensburg,  for  a  place  of  public 
worship,"  must  be  interpreted  to  vest  the  estate  in  a  congregation 
in  connection  with  the  "Associate  Reformed  Church."    Ibid. 

5.  B.,  seised  in  fee  of  a  tract  of  land,  subject  to  an  outstanding  title 
to  one-half  of  all  iron  ore  found  on  the  premises,  conveyed  the  same 
to  H.,  in  fee,  "  excepting  and  reserving  to  the  said  B.,  his  heirs  and 
assigns,  the  one-half  of  all  iron  ore  found  on  the  premises."    Held,  to 
be  a  reservation  to  the  grantor  himself  of  that  half  of  the  ore  which 
was  vested  in  him,  and  not  a  mere  notice  or  reservation  of  the  other 
half  which  was  outstanding.     Baker  v.  M'Dowell,  358. 

DEVISAVIT  VEL  NON. 
EXECUTOR,  &cN5. 

DEVISE. 

LEGACY,  1. 

1.  Testator  directed  the  residue  of  his  estate  (after  legacies)  to  be 
divided  into  five  equal  parts,  in  the  manner  afterwards  directed,  and 
m.  —  73  2  Y 
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gave  one-fifth  to  each  of  his  children  and  the  descendants  of  his  de- 
ceased children ;  and  further  directed,  that  after  making  a  computa- 
tion of  his  worldly  substance,  should  it  appear  to  his  executors  that 
each  legacy,  or  one-fifth,  shall,  after  paying  debts,  amount  to  the  sum 
of  £10,000,  then,  if  the  surplusage  is  sufficient,  a  legacy  of  £300  is  to 
go  to  the  plaintiffs.  He  then  appointed  certain  persons  to  make  the 
valuation.  This  valuation  never  was  made.  At  the  testator's  death, 
and  for  15  years  after,  the  value  of  the  whole  estate,  after  debts  paid, 
was  not  £50,000,  and  could  not  have  been  so  valued :  but  at  the  time 
of  this  suit  brought,  in  1839,  owing  to  judicious  management,  and 
rise  in  value  of  unimproved  lands,  the  proceeds  of  the  estate  equalled 
£50,000.  Held,  the  plaintiffs  were  not  entitled  to  recover.  Pennsyl- 
vania Hospital  v.  Stewardson,  93. 

2.  Devise  of  part  of  residue  to  M.  S.,  her  heirs  and  assigns,  in  trust 
that  she  shall  use  the  rents,  issues  and  profits  thereof,  and  the  issues 
and  interest  thence  arising  for  the  benefit  of  S.  B.  S.,  during  life,  &c., 
and  after  his  death  that  she  convey  the  devise  to  such  child  or  chil- 
dren as  the  said  S.  B.  S.  shall  have,  in  equal  proportions  in  tail.    In 
the  conclusion  of  his  will,  the  testator  gave  his  executors  power  to 
sell,  convey,  or  alter  the  whole,  or  any  part  of  his  said  estate ;  but 
directed  that  the  money  or  proceeds  thence  arising,  be  settled  in  the 
same  manner,  as  the  property  sold  would,  according  to  the  direction 
of  his  will,  have  been,  in  case  it  had  not  been  sold.    The  personal 
estate  proved  insufficient  to  pay  the  testator's  debts,  and  the  execu- 
tors sold  the  real  estate,  and  converted  it  into  money.     Held,  that 
the  residue  thereof,  left  after  paying  debts  and  legacies,  was  to  be 
deemed  money,  and  that  the  children  of  S.  B.  S.,  surviving  him,  took 
it  absolutely.     Wharton  v.  Shaw,  124. 

3.  Devise  to  testator's  wife  of  "  her  residence  during  life,  which  is 
to  be  taken  out  of  the  premises  which  I  now  dwell  on,"  with  an 
annual  allowance  for  her  maintenance ;  then  to  his  two  sons,  G.  and 
E.,  subject  to  the  payment  of  certain  legacies,  all  his  leasehold  estate 
of  and  in  all  those  messuages  situate  in  the  aforesaid  township  and 
county.    The  testator  had  no  other  real  estate  than  the  one  in  dis- 
pute, and  his  son  G.  was  farming  the  land  under  a  contract  with  his 
father  in  nature  of  a  lease.    Held,  that  G.  and  E.  took  a  fee  in  the 
land.    Saylor  v.  Kocher,  163. 

4.  Bequest  to  executors,  and  the  survivor  of  them,  in  trust  for  R. 
C.  H.  the  sum  of  $30,000,  to  be  by  them  invested  for  his  use,  and  that 
of  his  legal  representatives,  either  in  real  or  personal  estate,  accord- 
ing to  their  best  discretion — the  legacy  to  be  paid  at  the  end  of  three 
years  after  decease  of  testator,  unless  in  the  judgment  of  the  execu- 
tors, or  survivor,  it  may  sooner  be  paid  without  injury  to  his  estate 
generally,  and  to  the  interests  of  those  to  whom  the  residue  was  given. 
Held,  that  after  the  three  years,  action  lay  by  the  legatee  to  recover 
it.     Hemphill  v.  Hurford,  216.     . 

5.  J.  S.,  by  his  will,  devised  his  real  estate  to  his  executors  to  be 
sold,  and  the  proceeds  thereof  to  be  divided  among  his  children,  two 
of  whom  were  married  women.     The  legatees,  together   with  the 
husbands  of  those  who  were  married,  entered  into  a  written  agree- 
ment that  the  land  should  not  be  sold,  but  "  that  each  heir  and  de- 
visee to  hold  land  in  proportion  to  the  sum  bequeathed  them,"  and 
allotting  to  each  legatee,  by  name,  a  particular  part  of  the  land. 
Held,  that  this  was  an  election  to  take  land  instead  of  money,  by 
which  the  fee-simple  was  vested  in  the  legatee  and  not  in  her  hus- 
band.    Hannah  v.  Swarner,  223. 

6.  A  bequest  to  A.  of  "  all  the  residue  and  remainder  of  my  estate, 
of  whatsoever  kinds  the  same  may  be,  subject  to  the  maintenance  of 
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my  son  J.,  during  his  natural  life,"  that  residue  consisting  of  personal 
estate,  creates  a  trust  for  the  benefit  of  J.,  and  makes  A.  the  trustee. 
Pierce  v.  M'Keehan,  280. 

7.  My  wife  E.  shall  have  all  what  I  have,  both  real  and  moveable 
property,  in  her  possession,  to  do  and  act  as  she  thinks  good  and 
proper;  all  shall  be  let  in  her  power,  that  is  into  the  hands  of  my 
wife."    Held  to  create  an  estate  in  fee  in  the  lands  of  which  the  tes- 
tator died  seised.     Dice  v.  Shaffer,  419. 

8.  A  testatrix,  by  her  will,  devised  a  part  of  her  plantation  to  her 
son,  and  another  part  to  her  three  daughters,  and  authorized  her  son, 
whom  she  appointed  her  executor,  with  the  consent  of  her  three 
daughters  to  sell  the  plantation  if  he  thought  proper.    He  sold  the 
whole  tract,  with  the  assent  of  the  daughters,  for  a  certain  price  per 
acre.    Held,  that  the  deyisees  were  entitled  to  the  purchase  money 
in  the  proportions  measured  by  the  quantity  of  land  devised  to  each, 
without  regard  to  value  as  to  quality.     Elliott's  Appeal,  449. 

DISTRESS. 

LANDLORD  AND  TENANT,  1. 

1.  Rent  payable  in  iron  may  be  recovered  by  distress.    Jones  v. 
Gundrim,  531. 

2.  A  distress  for  rent  may  be  made  by  parol  authority ;  but  if  the 
warrant  be  written,  the  law  requires  no  set  form  of  words,  more  than 
will  express  the  authority  of  the  landlord.    Ibid. 

3.  Tenants  in  common,  who  make  a  joint  lease  to  a  tenant  for 
years,  may  join  in  making  a  distress  for  rent.    Ibid. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 
ADMIRALTY,  1. 

The  District  Court  of  the  United  States  is  a  court  of  record,  and  is 
not  to  be  regarded  as  an  inferior  court,  so  that  their  proceedings  in 
causes  not  within  their  jurisdiction  may  be  deemed  void,  and  ques- 
tioned collaterally.  Thompson  v.  Lyle,  166. 

DIVISION  LINE. 

If  the  "  summit  of  a  mountain"  be  by  law  made  the  division  line 
between  counties,  and  the  mountain  be  not  continuous,  but  breaks 
off  and  the  ends  pass  each  other,  forming  an  intervening  valley  be- 
tween them,  upon  the  one  side  of  which  the  mountain  is  gradually 
sinking  and  terminating,  and  on  the  other  it  is  commencing  and 
rising;  a  line  from  one  to  the  other  at  or  about  the  place  where  the 
respective  mountains  acquire  an  equal  height  is  the  legal  dividing 
line :  and  no  common  usage  or  assent  of  the  authorities  of  the  two 
counties,  would  alter  this  so  as  to  affect  a  title  to  land  older  than  the 
usage  itself.  Beale  v.  Patterson,  379. 

DOCKET. 

JUDGMENT  DOCKET. 

DOWER. 

EVIDENCE,  7. 

EJECTMENT. 

ATTORNEY  AT  LAW,  5. 
CONTRACT,  2. 
EVICTION,  1. 

JUDGMENT  BY  DEFAULT,  1. 
SHERIFF'S  SALE,  5. 
VENDOR  AND  VENDEE,  7. 
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1.  Where  an  ejectment  is  served  on  a  tenant  who  does  not  notify 
his  landlord  to  appear,  the  court  will  open  a  judgment  obtained  by 
default  and  permit  the  landlord  to  be  made  defendant  and  contest  the 
title. 

But  this  will  not  be  permitted  on  the  application  of  one  who  is  in 
possession,  and  states  himself  to  be  the  agent  of  other  persons,  who 
have  long  since  sold,  and  admits  he  has  never  paid  rent ;  though  he 
says  he  has  made  repairs.  Wliarton  v.  Botham,  158. 

2.  A  recovery  in  our  form  of  ejectment  is  conclusive  of  the  plain- 
tiff's right  to  the  profits  which  accrued  in  the  interval  between  such 
recovery  and  a  subsequent  recovery  by  the  adverse  party.    Posters 
v.  Fastens,  182. 

3.  In  an  action  of  ejectment  against  four  defendants,  upon  all  of 
whom  the  writ  had  been  served,  and  against  all  of  whom  some  proof 
had  been  given,  the  refusal  of  the  court  to  direct  the  jury  to  find  a 
verdict  for  two  of  them,  that  they  might  be  examined  as  witnesses 
for  the  other  two,  is  not  error.     Brothcrton  v.  Livingston,  334. 

4.»  In  an  action  of  ejectment,  a  verdict  "  for  2  acres,  28  perches, 
and  -j%5ff  of  a  perch,  with  six  cents  damages,"  &c.,  it  being  but  part 
of  the  lot  for  which  the  action  was  brought,  is  incurably  bad.  Bo- 
rough of  Harnsburg  v.  Cr angle,  460. 

5.  If  a  vendor  of  land  or  real  estate,  after  having  put  the  vendee  in 
possession  agreeably  to  the  terms  of  sale,  and  received  part  of  the 
purchase  money,  take  possession  of  it  again  and  use  it,  without  the 
consent  of  the  vendee  or  his  heirs,  he  or  his  assignee  to  whom  he  has 
sold  the  land  a  second  time,  is  chargeable  in  an  action  of  ejectment 
brought  against  either  by  the  first  vendee  or  his  heirs,  with  the  rents, 
issues  and  profits,  as  long  as  he  holds  and  uses  the  same,  to  be  applied 
to  satisfy  any  balance  that  may  be  due  and  unpaid,  of  the  purchase 
money  at  the  time  of  retaking  the  possession,  so  far  as  the  profits 
may  be  requisite  for  that  purpose,  when  sufficient  to  answer  it. 

If  the  regaining  the  possession  by  the  vendor  in  such  case,  be 
effected  by  means  of  collusion  with  the  tenant  of  the  first  vendee  or 
his  heirs,  it  is  not  necessary  that  a  tender  of  the  residue  of  the  pur- 
chase money  should  be  made  by  the  latter  before  instituting  an  action 
of  ejectment  to  recover  the  possession.  * 

The  defendant  in  the  ejectment  in  either  case,  will  not  be  permitted 
to  give  evidence  of  the  value  of  the  improvements  made  by  him  on 
the  land,  which  were  not  necessary  for  the  profitable  enjoyment  of 
it.  Wykoff  \.Wykoff,  4&\. 

6.  A  grantor  with  covenant  of  general  warranty  is  not  a  compe- 
tent witness  in  an  action  of  ejectment,  in  which  the  outstanding  title 
granted  by  him  is  set  up  as  a  defence.     Goodman  v.  Losey,  526. 

ELECTION. 

DEVISE,  5. 

VENDOR  AND  VENDEE,  10. 

ENCUMBRANCE. 

VENDOR  AND  VENDEE,  6. 

EQUITY  JURISDICTION  AND  PRACTICE. 

TRUST  AND  TRUSTEE,  3. 

1.  The  plaintiff's  bill  charged,  that  the  defendants  were  depositors 
and  trustees  for  the  plaintiff  of  large  sums  of  public  moneys,  which 
they  threatened  to  apply  to  their  own  use,  and  that  they  had  misap- 
plied and  converted  to  their  own  use  large  portions  thereof,  and 
prayed  an  injunction  to  restrain  them  from  paying  out  said  trust 
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moneys,  or  assigning  any  of  their  effects,  on  which  an  injunction 
issued  after  notice,  and  without  objection.  Afterwards,  by  consent, 
the  defendants  were  allowed  to  pay  to  the  use  of  the  plaintiff  the 
amount  deposited  and  the  current  expenses  of  the  Bank,  without 
prejudice.  The  defendants,  some  time  after,  filed  their  answer, 
denying  that  they  were  trustees,  and  that  they  had  received  the 
moneys  otherwise  than  as  deposits  in  the  usual  course  of  business, 
and  answering  the  other  parts  of  the  bill,  and  praying  a  dissolution 
of  the  injunction.  An  Act  of  Assembly  was  then  passed  to  enable 
the  defendants  to  make  an  assignment,  which,  in  the  first  section, 
enacted  that  such  assignment  should  be  made,  if  approved  by  the 
stockholders ;  provided,  the  Commonwealth  should  have  a  right  of 
voting  in  the  election  of  assignees  proportioned  to  her  number  of 
shares.  The  other  sections  prescribed  the  duties  and  powers  of  the 
assignees,  and  the  last  section  declared,  that  before  any  assignment 
should  be  made,  the  defendants  should  pay  the  debt  due  to  the  Com- 
monwealth. The  stockholders  resolved  to  assign,  and  elected  assign- 
ees, but  the  election  was  held  void  by  the  Supreme  Court,  in  conse- 
quence of  the  imperfections  of  the  proviso,  in  relation  to  the  number 
of  votes  the  plaintiff  was  entitled  to.  Held,  that  the  other  parts  of 
the  Act  remained  in  force  and  effect,  and  by  them  the  Common- 
wealth was  secured  a  priority  of  payment,  and  that  the  injunction 
ought  not  to  be  dissolved.  Commonwealth  v.  Bank  of  Pennsylvania, 
184. 

2.  The  equity  powers  of  the  Supreme  Court  are,  as  to  individuals, 
circumscribed  within  narrow  limits ;  but  over  corporations  they  are 
general  and  unlimited,  and  to  be  exercised  in  the  ordinary  mode  of 
a  court  of  chancery.     Ibid. 

3.  If  a  corporation  is  trustee,  and  the  plaintiff  has  a  priority  of 
payment,  injunction  lies  to  restrain  a  misapplication  of  their  funds. 
Ibid. 

ERROR. 

CONTRACT,  3. 
SLANDER,  1. 
WITNESS,  6. 

EVICTION. 

A  judgment  in  ejectment  without  more,  is  not  an  eviction  which 
will  sustain  an  action  of  covenant  on  a  general  warranty  of  title. 
The  eviction  must  be  laid  in  the  declaration,  and  proved.  Paul  v. 
Whitman,  407. 

EVIDENCE. 

BANK,  1. 

CHARTER,  1. 

COVENANT,  1. 

EJECTMENT,  5. 

INSURANCE,  1,  2. 

MASTER  AND  APPRENTICE,  1. 

MECHANIC'S  LIEN,  2. 

PARTNER,  2. 

REPLEVIN  BOND,  3. 

SHERIFF'S  SALE,  5. 

TRUST  AND  TRUSTEE,  4. 

1.  Rules  agreed  upon  by  two  congregations,  Lutheran  and  Reformed, 
reciting  that  they  had  taken  up  land  and  built  a  church,  and  regulat- 
ing their  respective  titles  to  and  rights  in  the  same,  and  also  the 
ni.  — 2v* 
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modes  of  conducting  worship,  of  electing  trustees,  and  ministers,  and 
rights  in  the  burial  ground,  are  within  the  recording  Act  of  1 775, 
and  with  a  subsequent  deed  from  a  third  person,  assigning  the  legal 
title  to  trustees  for  the  use  of  the  congregations,  accompanied  with 
ancient  possession,  are  evidence  to  show  title.  Shortz  v.  Unangst, 
45. 

2.  Evidence  not  apparently  material  may  be  admitted  or  rejected, 
without  necessarily  being  error.     Ibid. 

3.  A  nominal  plaintiff  in  a  suit  having  disclaimed  and  being  in  an 
adverse  position,  was  notified  to  produce  a  bond  of  indemnity  given 
to  him  by  the  person  who  had  used  his  name  in  the  suit ;  he  admitted 
in  court  that  he  had  burnt  it:  held,  a  copy  was  admissible  in  evi- 
dence.   Ibid. 

4.  Declarations  of  the  grantor,  after  parting  with  his  title,  are  not 
evidence  to  support  or  impeach  it  in  the  hands  of  the  grantee,  but  if 
part  of  a  conversation  is  given  by  one  party,  the  other  may  inquire 
into  the  whole.     Fastens  v.  Fastens,  127. 

5.  Declarations,  part  of  the  res  gestte,  are  evidence  to  show  the 
relations  of  parties  towards  each  other.    Ibid. 

6.  A  court  of  error  will  not  reverse  for  the  admission  of  irrelevant 
evidence,  when  no  prejudice  appears  to  have  been  done  by  it.    Ibid. 

7.  In  an  issue  involving  the  validity  of  a  release  of  dower,  in  which 
the  want  of  sufficient  consideration  is  alleged  to  be  an  evidence  of 
its  invalidity,  the  value  of  the  estate  is  legal  and  material  evidence. 
Parks  v.  Dunkle,  291. 

8.  It  is  not  competent  to  give  parol  evidence  of  the  contents  of  a 
written  paper  without  first  giving  positive  proof  of  its  destruction,  or 
of  a  diligent  search  by  which  its  loss  has  been  ascertained.     Ibid. 

9.  In  an  action  to  recover  the  purchase  money  of  land  sold  and 
conveyed  by  the  plaintiff  to  the  defendant,  it  is  not  competent  for  the 
defendant  to  give  evidence  of  tortious  acts  done  by  the  plaintiff',  by 
which  his  possession  of  the  property  was  disturbed. 

In  such  action,  it  is  not  a  good  objection  to  the  evidence  of  the 
deed,  that  it  contains  a  recital  of  the  plaintiff's  title,  especially  if  he 
proceed  afterwards  to  show  a  good  title  by  other  evidence.  Siltzell 
v.  Michael,  329. 

10.  In  an  action  to  recover  the  purchase  money  of  land  sold  and 
conveyed,  it  is  not  competent  for  the  defendant  to  give  in  evidence 
judgments  obtained  against  the  vendor  after  the  delivery  of  the  con- 
veyance ;  nor  can  the  defendant  give  evidence  of  counsel  fees  paid 
and  expenses  incurred  in  prosecuting  an  ejectment  against  the  plain- 
tiff to  recover  the  possession  of  part  of  the  land  sold.    Ibid. 

11.  A  certificate  of  proof  by  a  subscribing  witness  to  an  agreement 
concerning  lands,  or  an  acknowledgment  of  it  by  the  party  before  a 
magistrate,  is  enough  to  dispense  with  the  common  law  evidence  of 
execution.     Brotherton  v.  Livingston,  334. 

12.  It  is  not  a  good  objection  to  the  admission  in  evidence  of  an 
agreement  for  the  sale  of  land,  which  is  the  subject-matter  of  the 
action,  that  it  does  not  particularly  specify  its  location ;  especially  if 
the  party  offering  it,  propose  to  follow  it  by  proof  of  possession  taken 
under  it.    Ibid. 

13.  If  facts  offered  to  be  proved  by  one  party  are  prima  facie  evi- 
dence, it  would  be  irregular  to  interfere  with  the  course  of  such  evi- 
dence, by  the  introduction  of  the  evidence  of  the  other  party,  in 
support  of  an  objection  to  its  admissibility.     Roland  v.  Miller,  390. 

14.  An  original  paper  in  the  hands  of  a  person  who  cannot  be 
reached  by  the  process  of  the  court,  so  as  to  compel  its  production, 
may  be  proved  by  parol.     Ralph  v.  Brown,  395. 
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EVIDENCE. 

15.  In  an  action  of  covenant  upon  a  general  warranty  contained  in 
a  deed  of  conveyance,  an  eviction  by  a  paramount  title  is  prima 
facie  evidence  for  the  warrantee:  and  if  the  warrantor  be  notified  of 
the  ejectment  and  required  to  defend,  the  recovery  in  ejectment  is 
conclusive :  but  such  notice  must  be  unequivocal,  certain,  and  ex- 
plicit.    Paul  v.  Whitman,  407. 

16.  In  an  action  of  assumpsit,  founded  upon   the  promise  of  the 
defendant  to  pay  the  debt  of  a  third  person,  it  is  competent  to  give 
in  evidence  the  declarations  and  acts  of  the  defendant  corroborative 
of  the  plaintiff's  allegation.     Silvis  v.  Ely,  420. 

17.  When  the  testimony  of  witnesses  is  irreconcilable,  it  is  proper 
that  the  court  should  explain  to  the  jury  the  rules  by  which  the  testi- 
mony of  witnesses  is  to  be  weighed.    Ear  ley  v.  Ranck,  554. 

EXECUTION. 
SHERIFF,  1. 

1.  The  plaintiff  has  a  right  to  sell  by  execution  the  interest  of  his 
debtor,  although  the  land  on  which  the  levy  was  made  be  in  the  ad- 
verse possession  of  another  claiming  under  a  paramount  title ;  and, 
therefore,  it  is  error  in  the  court  to  stay  the  proceedings  on  that 
account.     Jarrettv.  Tomlinson,  114. 

2.  An  execution  put  into  the  hands  of  the  sheriff  and  levied  upon 
personal  property,  with  any  other  than  the  bondjide  intention  of  sell- 
ing the  property  and  making  the  money,  is  fraudulent  as  to  subse- 
quent judgment  creditors. 

In  order  to  postpone  an  execution  under  such  circumstances,  to 
subsequent  executions,  it  is  not  necessary  that  the  plaintiff  should 
have  given  the  sheriff  notice  to  stay  proceedings ;  but  any  arrange- 
ment with  the  defendant,  or  other  conduct  of  the  plaintiff,  evincing 
his  intention  not  to  have  a  sale  of  the  property,  will  have  that  effect. 
Weir  v.  Hale,  285. 

3.  The  proceeds  of  the  sale  of  personal  property  levied  and  sold 
upon  three  writs  of  fieri  facias,  must  be  appropriated  to  the  first 
which  came  to  the  hands  of  the  sheriff;  although  the  property  sold 
was  acquired  by  the  debtor  after  the  first  two  executions,  and  before 
the  third  came  to  the  sheriffs  hands.    Shafner  v.  Gilmore,  438. 

EXECUTOR  AND  ADMINISTRATOR. 

ARBITRATION  AND  AWARD,  2,  3. 
ATTORNEY  AT  LAW,  1. 
NOTICE,  1. 
ORPHANS'  COURT,  2,  3. 

1.  It  is  a  general  principle  that  a  plaintiff  cannot  join  in  the  same 
declaration  a  demand  as  executor  or  administrator,  with  another 
which  accrued  in  his  own  right ;  but  if  the  money  recovered  in  each 
of  the  counts  will  be  assets,  the  counts  may  be  joined  in  the  same 
declaration.    Peries  v.  Aycinena,  64. 

2.  In  a  suit  by  an  executor  in  assumpsit,  a  count  for  work  and 
labour  may  be  joined  with  a  count  for  work  done  by  the  testator, 
where  it  appears  that  the  money  recovered  in  the  suit  will  be  assets 
in  the  executor's  hands. 

Therefore,  such  counts  may  be  joined  in  a  suit  by  an  executor  to 
recover  compensation  for  services  rendered  by  the  testator  in  his 
lifetime,  as  attorney  for  the  defendant,  and  afterwards  by  the  execu- 
tor as  attorney  in  completing  the  same  business :  the  duty  of  so 
doing  being  thrown  upon  the  executor  by  the  laws  of  the  country, 
and  acquiesced  in  .by  the  client. 
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EXECUTOR  AND  ADMINISTRATOR. 

In  such  case  it  is  not  necessary  to  set  out  the  contract  specially ; 
common  counts  are  sufficient,  especially  after  verdict.  Ibid. 

3.  An  administrator  has  no  power  to  deliver  a  deed  executed  by 
his  intestate  in  his  lifetime,  in  pursuance  of  a  contract  for  the  sale  of 
land ;  he  must  first  apply  to  the  Orphans'  Court  for  leave  to  prove 
the  contract  and  execute  and  deliver  a  deed.     Karmane  v.  Hoober, 
253. 

4.  When  executors  are  dismissed,  and  an  administrator  de  bonis 
non,  with  the  will  annexed,  is  appointed,  it  is  the  duty  of  the  court  to 
take  a  bond  from  the  person  appointed,  with  sureties  in  an  amount 
commensurate  with  the  powers  and  trusts  contained  in  the  will ;  and 
such  sureties  are  liable  for  the  faithful  performance  of  the  trusts,  and 
payment  of  the  money  which  shall  come  to  the  hands  of  the  adminis- 
trator, whether  it  arise  out  of  the  sale  of  the  goods  and  chattels,  or 
lands  of  the  testator.    But  they  are  not  liable  beyond  the  amount  of 
the  penalty  of  the  bond.     Commonwealth  v.  Forney,  353. 

5.  An  executor  is  not  entitled  to  a  credit  in  his  administration 
account  for  the  amount  of  fees  paid  to  counsel  for  their  professional 
services  in  trying  an  issue  of  devisavit  vel  non,  involving  the  validity 
of  the  will  of  his  testator.    Mumper's  Appeal,  441. 

EXTINGUISHMENT. 

1.  A  higher  security  for  a  debt  given  by  different  parties  or  for  a 
different  sum,  will,  in  the  absence  of  proof  of  the  intention  of  the 
parties,  be  presumed  to  have  been  accepted  only  as  a  collateral 
security,  and  not  in  satisfaction  of  the  debt.    Jones  v.  Johnson,  276. 

2.  A  merger  takes  place  only  where  the  debt  is  one,  and  the  par- 
ties to  the  securities  are  identical,  which  works  a  dissolution,  not  of 
the  debt,  but  of  the  original  security.    Extinguishment  or  satisfaction 

.    of  the  debt,  depends  upon  the  agreement  and  intention  of  the  parties, 
which  is  rightly  referred  to  the  jury  as  a  question  of  fact.    Ibid. 

3.  The  acceptance  of  the  bond  of  an  executor  by  a  legatee  for  the 
amount  of  his  legacy,  is  an  extinguishment  of  it.    Stewart's  Appeal, 
476. 

FACTOR. 

COMMISSION,  1. 

FORBEARANCE. 

CONSIDERATION,  I. 
GUARANTY,  1. 

FRAUD. 

TRESPASS,  4. 

The  purchaser  of  a  chattel  for  a  valuable  consideration  will  not  be 
prejudiced  in  his  title  by  the  fraud  of  him  from  whom  he  purchased, 
of  which  he  had  no  notice.  Thompson  v.  Lee,  479. 

FRAUDS  AND  PERJURIES,  STATUTE  OF. 
PAROL  CONTRACT,  1. 

GROUND  RENT. 

SHERIFF'S  SALE. 

GUARANTY. 

M.  as  the  administrator  of  E.  had  a  judgment  and  execution  against 
B.,  which,  in  consideration  of  forbearance,  S.  agreed  to  pay:  S.  can- 
not avail  himself  of  the  defence,  that  the  judgment  which  he  agreed 
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GUARANTY. 

to  pay  was  given  to  E.  as  an  indemnity  for  endorsements  which  he 
made  for  B.,  and  that  he,  S.,  had,  since  the  death  of  E.,  paid  the  notes 
which  he  had  endorsed.  Sttvis  v.  Ely,  420. 

GUARDIAN  AND  WARD. 

A  guardian  stands  in  relation  to  his  ward  in  loco  parentis,  and  may 
maintain  an  action  on  the  case  and  recover  damages  for  her  seduc- 
tion. Fernsler  v.  Moyer,  416. 

HABENDUM. 
DEED,  2. 

HARRISBURG. 

BOROUGH  OP  HARRISBURG. 

HEIR  AT  LAW. 

TRUST  AND  TRUSTEE,  6. 

HUSBAND  AND  WIFE. 
SET-OFF,  1. 

1.  A  husband,  who  takes  the  bond  of  an  executor  for  the  legacy  of 
his  wife,  and  obtains  a  judgment  upon  it,  thereby  reduces  it  into 
possession,  so  that  upon  his  death  it  will  go  to  his  personal  represent- 
atives.    Stewart's  Appeal,  476. 

2.  If  partition  be  made  between  tenants  in  common,  who  are  femes 
covert,  and  mutual  releases  be  executed  to  the  husbands,  they  do  not 
vest  absolute  estates  in  them,  but  only  in  trust  for  their  wives.    But 
if  such  releases  do  not  recite  the  partition,  but  a  moneyed  considera- 
tion only,  a  purchaser  without  notice  would  take  an  absolute  estate. 
Weeks  v.  Haas,  520. 

INJUNCTION. 

EQUITY  JURISDICTION  AND  PRACTICE,  1,  3. 

INSOLVENT. 
ARREST. 

1.  After  a  report  of  auditors  has  been  made  and  confirmed,  mar- 
shalling the  assets  among  the  creditors  of  an  intestate  dying  insolvent, 
it  is  too  late  for  a  creditor,  who  has  not  used  due  diligence,  to  come 
in  for  a  pro  rata  share  of  the  assets.    Slaver's  Appeal,  154. 

2.  The  Act  of  the  16th  of  June  1836,  directing  appeals  to  the  Su- 
preme Court  to  be  determined  according  to  the  principles  of  justice 
and  equity,  extends  only  to  appeals  from  the  Orphans'  Court,  and 
does  not  touch  the  case  of  a  report  of  auditors  on  an  insolvent  estate ; 
nor  in  such  case  can  there  be  a  review,  as  the  rights  of  the  creditors 
are  fixed  by  law,  and  equity  follows  the  law.    Ibid. 

3.  A  defendant  arrested  upon  a  ca.  sa.  gave  bond  for  his  appear- 
ance to  take  the  benefit  of  the  insolvent  law,  and  upon  his  hearing 
his  application  was  rejected ;  whereupon  he  surrendered  himself  in 
discharge  of  his  bail,  and  while  thus  in  custody  executed  another 
insolvent  bond  to  the  same  plaintiff,  which  was  approved  by  one  of 
the  associate  judges,  and  he  was  discharged  :  he  again  made  applica- 
tion for  the  benefit  of  the  insolvent  laws,  and  was  again  rejected. 
Held,  that  although  the  second  bond  was  illegal,  in  an  action  upon  it, 
the  defendants  were  estopped  from  asserting  its  illegality,  and  the 
plaintiff  was  entitled  to  recover.    Egbert  v.  Darr,  517. 

m.  — 74 
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INSURANCE. 

1.  In  order  that  a  protest  may  be  evidence  for  the  insured,  it  must 
be  made  within  twenty-four  hours  after  the  vessel  is  moored  on  her 
arrival  at  her  port  of  destination,  or  certainly  before  the  goods  have 
been  landed,  or  the  condition  of  the  cargo  ascertained. 

If  the  extension  of  the  protest  be  delayed  till  afterwards,  the  mere 
noting  the  protest  within  the  twenty-four  hours  would  not  make  it 
evidence.  Fleming  v.  The  Marine  Insurance  Company,  144. 

2.  The  naked  fact  shown  by  the  insured  that  the  goods  after  arri- 
val were  found  damaged  by  sea- water,  is  not  evidence  of  a  loss  from 
a  peril  of  the  sea.    Ibid. 

INTEREST. 

JUDGMENT,  2. 

1.  Upon  an  account  current  between  a  wholesale  merchant  in  the 
city  and  his  customer  in  the  country,  upon  which  partial  payments 
have  been  made,  interest  is  chargeable  from  the  end  of  each  six 
months  after  the  sale  and  delivery.     Koons  v.  Miller,  271. 

2.  In  an  action  upon  a  note  given  in  the  State  of  New  York,  the 
plaintiff  is  entitled  to  recover  interest  at  the  rate  of  seven  per  cent, 
per  annum,  according  to  the  law  of  that  State.    Ralph  v.  Brown, 
395. 

3.  Whether  a  widow  be  entitled  to  recover  interest  upon  a  sum 
secured  to  her  by  recognizance,  in  a  proceeding  in  partition  in  the 
Orphans'  Court,  may,  under  particular  circumstances,  be  referred  to 
a  jury.    Smyser  v.  Smyser,  437. 

JUDGE. 

ADMIRALTY. 

JUDGMENT. 

AFFIDAVIT  OF  DEFENCE,  1. 
CLERICAL  ERROR. 
EJECTMENT,  1. 
JUDGMENT  BY  DEFAULT. 
SCIRE  FACIAS,  1. 
TERRE-TENANT,  1,  2. 
TRESPASS,  2. 

1.  In  assumpsit  against  several,  if  some  are  served  with  process 
and  appear  and  plead  to  issue,  and  some  who  are  served  make  default, 
the  plaintiff  takes  judgment  by  default  against  the  latter ;  and  under 
the  27th  Section  of  the  Act  of  1722,  the  jury  which  tries  the  issue 
against  the  former,  may  assess  damages  against  all,  and  execution 
issues  against  all.     Ridgelyv.  Dobson,  118. 

2.  The  appropriation  by  the  court  of  a  fund  raised  by  the  sale  of 
real  estate  to  a  judgment,  if  not  available  immediately  to  the  party, 
in  consequence  of  an  appeal  from  the  decree  to  the  Supreme  Court, 
is  not  such  a  payment  or  discharge  of  the  judgment  as  will  relieve  a 
surety  for  the  same  debt  from  the  payment  of  subsequently  accruing 
interest.     Carlisle  Bank  v.  Barnet,  248. 

3.  The  confession  of  a  judgment  by  a  defendant  in  a  pending  suit, 
after  the  death  of  the  plaintiff,  and  before  substitution  of  his  repre- 
sentatives, is  void,  both  as  regards  the  representatives  of  the  plaintiff, 
and-any  third  person  who  may  be  collaterally  interested  in  the  pay- 
ment of  the  same.     Finney  v.  Ferguson,  413. 

JUDGMENT  BY  DEFAULT. 

A  judgment  by  default  in  an  action  of  ejectment,  without  an  affi- 
davit of  the  service  of  the  writ,  is  erroneous.    Michew  v.  M'Coy.SOl. 
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JUDGMENT  DOCKET. 

In  the  appropriation  of  the  proceeds  of  the  sale  of  real  estate,  the 
amount  of  a  judgment  shall  be  ascertained  from  the  "  Lien  or  judg- 
ment" docket ;  and  if  this  amount  differs,  being  less  than  the  amount 
for  which  judgment  was  actually  rendered  and  entered  upon  the 
appearance  or  continuance  docket,  the  amount  for  which  the  judg- 
ment is  entered  in  the  "  Lien  docket"  will  limit  the  claim  of  the  party. 
Bear  v.  Patterson,  233. 

JURISDICTION. 

ADMIRALTY,  1. 

JUROR. 

It  is  not  error  to  allow  the  challenge  of  a  juror  for  cause,  upon  its 
appearing  that  he  is  interested  in  the  result  of  the  trial,  although  it 
becomes  manifest  in  the  further  progress  of  the  trial  that  the  juror 
had  no  interest.  Silvis  v.  Ely,  420. 

JUSTICE  OF  THE  PEACE. 
APPEAL,  1. 
POOR,  1. 
SUPERSEDEAS,  I. 

LAND. 

DIVISION  LINE,  1. 
TRESPASS,  3. 

LANDLORD  AND  TENANT. 

The  assignee  of  a  lease  stands,  as  to  his  liability  for  the  rent,  in  the 
same  situation  as  the  lessee ;  and  if  his  goods  be  clandestinely  re- 
moved from  the  premises,  they  may  be  followed  and  distrained  for 
the  rent.  Jones  v.  Gundrim,  531. 

LEGACY. 

DEVISE,  1,  4. 

EXTINGUISHMENT,  3. 

HUSBAND  AND  WIFE,  1. 

To  make  a  legacy  a  charge  upon  land  devised,  it  is  necessary  that 
it  should  be  declared  to  be  so  by  express  words,  or  that  it  may  be 
inferred  from  the  whole  will  that  such  was  the  intention  of  the  testa- 
tor. "I  give  and  devise  to  my  daughter  S,  one-third  part  of  my 
plantation ;  but  in  case  she  should  have  no  heir  of  her  body  at  my 
decease,  then  her  share  of  my  plantation  shall  go  to  her  sisters,  they 
paying  her  in  lieu  thereof  the  sum  of  $800,  to  be  paid  between  them 
equally."  Held,  that  upon  the  happening  of  the  contingency,  the 
legacy  of  $800  was  not  a  charge  upon  the  land.  Montgomery  v. 
M'Elroy,  370. 

LIEN. 

COVENANT,  2. 
MECHANIC'S  LIEN. 

LIMITATION. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES,  2. 

PARTNER,  3. 

1.  A  promise  made  on  Sunday  to  pay  a  debt  which  was  barred  by 
the  Statute  of  Limitations,  without  making  proof  of  the  original  debt, 
is  not  sufficient  evidence  to  maintain  an  action.  Haydock  v.  Tracy, 
507. 
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LIMITATION. 

2.  The  Statute  of  Limitation,  in  New  York,  is  not  an  available 
defence  for  one  who  had  been  beyond  the  jurisdiction  of  their  courts, 
during  the  time  which  had  elapsed ;  and  the  same  construction  will 
be  given  to  their  statute  here.  Case  v.  Cushman,  544. 

LINE. 

DIVISION  LINE,  1. 

LITERARY  ASSOCIATION. 

WITNESS,  2. 

The  members  of  an  association  are  liable  for  goods  furnished  on 
the  order  of  an  agent  of  the  association,  if  furnished  with  their  con- 
currence or  approbation. 

If  members  of  a  literary  association  agree  to  subscribe  a  certain 
sum  annually  for  books,  to  be  paid  to  the  treasurer,  and  books  are 
ordered,  a  bookseller  furnishing  them  cannot  sue  on  such  subscrip- 
tion. 

In  a  suit  against  members  of  an  association,  in  which  one  only  is 
served  with  process,  and  proceeds  to  issue  and  trial,  if  his  subscrip- 
tion to  the  articles  of  association  be  proved,  it  is  not  necessary  for 
the  plaintiff  to  prove  the  signatures  of  the  rest.  Eidgely  v.  Dobson, 
118. 

MASTER  AND  APPRENTICE. 

1.  An  indenture  dated  November  1823,  bound  the  apprentice  for 
14  years  and  23  days  from  that  date.  Held,  it  was  primd  fade  evi- 
dence that  the  apprentice  continued  a  minor  in  1836.  Bonnel  v. 
Brotzman,  178. 

"2.  The  relation  of  master  and  apprentice,  until  dissolved  by  the 
Quarter  Sessions,  cannot  be  questioned  in  a  suit  by  the  master  for 
harbouring  his  apprentice  under  the  Act  of  29th  September  1770.  Ibid. 

MECHANIC'S  LIEN. 

1.  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  and 
contractor,  the  latter  may  be  made  a  competent  witness  by  a  release 
from  his  sureties  and  the  owner  from  all  personal  liability  for  the  sum 
claimed  by  the  plaintiff. 

If,  in  such  case,  the  sureties  of  the  contractor  be  making  the  de- 
fence for  their  own  protection,  and  they  procure  the  release  from  the 
owner  to  the  contractor,  and  use  it  to  make  him  a  competent  witness, 
it  is  tantamount  to  a  release  by  themselves ;  and  the  witness  is  there- 
by made  competent,  without  a  direct  release  by  the  sureties.  Church 
v.  The  College,  221. 

2.  In  a  scire  facias  upon  a  mechanic's  lien,  the  book-entries  of  the 
lumber  furnished,  although  kept  in  ledger  form,  accompanied  by  parol 
proof  that  the  entries  were  fairly  made  and  the  lumber  was  delivered, 
are  competent  evidence  to  go  to  the  jury.     Rehrer  v.  Zeigler,  258. 

3.  The  time  when  the  materials  were  furnished  or  the  work  was 
done,  is  essential  to  the  validity  of  a  mechanic's  lien  filed.    If  the 
year  be  omitted  in  which  the  lumber  was  sold  and  delivered,  there 
can  be  no  recovery  in  a  scire  facias  upon  the  lien.    Ibid. 

4.  In  an  issue  directed  by  the  court  between  judgment  and  me- 
chanics' lien  creditors,  under  the  Act  of  16th  June  1836,  it  is  the  pro- 
vince of  the  jury  to  ascertain  and  determine  by  their  verdict,  what 
part  of  the  ground  is  necessary  for  the  convenient  use  of  the  build- 
ing for  the  purposes  for  which  it  was  intended,  and  to  which  the  lien 
of  the  mechanic  is  to  extend.    Keppel  v.  Jackson,  320. 

MESNE  PROFITS. 
EJECTMENT,  2. 
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MILL-DAM. 

TRESPASS,  5. 

MORTGAGE. 

SHERIFF'S  SALE. 

NONSUIT. 

A  prayer  for  nonsuit  under  the  7th  Section  of  the  Act  of  1 1th  March 
1836,  amounts  to  a  demurrer  to  evidence,  except  that  the  Judge  can- 
not give  judgment  for  the  plaintiff,  though  he  should  think  the  nonsuit 
not  grantable,  but  the  case  must  then  go  to  the  jury.  Smyth  v. 
Craig,  14. 

NOTICE. 

PLEADING,  3. 

SHERIFF'S  SALE,  7. 

1.  Notice  to  creditors  signed  by  the  administrator,  dated  at  a  cer- 
tain place,  shows  that  to  be  his  place  of  residence.  Stiver's  Appeal,  154. 

2.  A  direction  to  advertise  for  six  successive  weeks  is  complied 
with,  though  one  of  the  notices  be  published  the  20th  of  May,  and  the 
next  on  the  1st  of  June.    Ibid. 

NUISANCE. 

One  whose  ark  is  obstructed  by  a  dam  in  Penn's  Creek  cannot  use 
the  common  law  remedy  of  abatement;  but  must  resort  to  that  pro- 
vided by  the  statute.  Spigelmoyer  v.  Walter,  541. 

NULLA  BONA. 

REPLEVIN  BOND,  3. 

OFFICER. 

1.  If  an  Act  of  Assembly  prescribe  the  form  of  the  condition  of  a 
bond,  and  specify  the  nature  of  the  acts  and  duties  which  the  officer 
shall  be  bound  to  perform,  it  may  be  considered  as  directory ;  and 
notwithstanding  it  may  designate  acts  and  things  to  be  done  beyond 
those  specified  in  the  Act,  it  is  good  as  to  those  which  are  specified, 
and  recovery  may  be  had  upon  it  against  the  sureties;  unless  the 
Act  prescribes  the  form  of  the  bond,  and  provides  that  it  shall  be  taken 
in  that  form,  and  no  other.     Speck  v.  The  Commonwealth,  324. 

2.  An  action  may  be  brought  against  the  sureties  of  a  public  officer 
immediately  upon  the  settlement  of  his  accounts,  notwithstanding  the 
provision  in  the  9th  and  10th  Sections  of  the  Act  of  1811 ;  the  State 
treasurer  is  not  bound  to  wait  six  months  after  the  settlement  before 
bringing  suit.    Ibid. 

3.  A  collector  of  tolls,  who  held  his  office  for  several  successive 
years,  and  gave  a  bond  each  year,  with  different  sureties,  made  pay- 
ments throughout  the  whole  time,  which  the  commonwealth  applied 
to  the  discharge  of  those  debts  which  were  first  due  by  him,  without 
regard  to  the  date  of  the  payment ;  held,  to  be  rightly  appropriated. 
Ibid. 

ORDINANCES. 

TRESPASS,  1. 

ORPHANS'  COURT. 

1.  A  purchaser  of  lands  sold  by  order  of  the  Orphans'  Court,  holds 
the  lands  free  and  discharged  from  debts  due  by  the  deceased.  Custer 
v.  Detterer,  28. 

2.  A  confirmation  by  the  Orphans'  Court  of  a  sale  of  real  estate  by 
an  executor  made  in  pursuance  of  its  authority,  is  not  complete  until 
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the  purchase  money  be  paid  and  a  deed  delivered.  A  sale  and  con- 
firmation alone  is  not  such  a  parting  with  the  title,  as  would  defeat  a 
pending  action  of  ejectment  by  the  executor.  Leshey  v.  Gardner, 
314. 

3.  A  sale  of  real  estate  by  an  administrator  in  pursuance  of  an 
order  of  the  Orphans'  Court,  is  a  judicial  sale,  to  which  the  rule  of 
"  caveat  emptor"  applies,  and  no  defence  can  be  made  to  the  payment 
of  the  purchase  money  on  the  ground  of  defect  of  title  Fox  v. 
Mensch,  444. 

OVERSEERS  OF  THE  POOR. 

Overseers  of  the  poor  are  not  jointly  liable  for  money  collected  by 
each  other  in  their  official  capacity ;  but  if  they  be  charged  jointly  by 
the  auditors  with  a  balance,  and  they  acquiesce  in  that  settlement, 
they  both  become  liable  to  an  action, for  the  whole  amount  of  the 
balance  so  found  to  be  in  their  hands.  Huling  v.  The  Overseers,  367. 

PAROL  CONTRACT. 

The  doctrines  of  the  English  chancellors,  concerning  part  perform- 
ance of  parol  contracts  for  land,  have  been  adopted  as  the  law  of 
Pennsylvania,  under  our  Act  of  Assembly  against  frauds  and  perju- 
ries, notwithstanding  the  omission  in  the  latter  of  the  4th  Section  of 
the  English  statute.  Pugh  v.  Good,  56. 

PARTITION. 

WIDOW,  1. 

PARTNER. 

1.  Articles  of  copartnership  between  S.  Y.  and  two  others,  stipu- 
lated that  the  latter  should  furnish  $6000,  that  is  to  say,  each  of  the 
two  $3000,  the  profits  and  losses  to  be  divided  equally  among  the 
three  copartners,  share  and  share  alike.  Held, 

1.  That  as  the  consideration  of  S.  Y.'s  being  entitled  to  one-third 
of  the  profits  did  not  appear,  it  was  matter  of  fact  for  the  jury  to 
determine,  on  oral  evidence,  of  what  it  consisted,  whether  it  was 
merely  that  he  was  to  contribute  one-third  of  the  labour,  or  was  to 
furnish  skill,  credit,  attention  and  services,  in  carrying  on  the  busi- 
ness. N 

2.  If  the  two,  under  such  agreement,  besides  capital,  were  to  fur- 
nish their  skill,  attention  and  services,  and  S.  Y.  only  to  give  his 
attention,  skill  and  services,  the  question  whether  if  a  loss  of  capital 
occurred  in  the  business,  S.  Y.  is  not  bound  to  pay  one-third  of  the 
deficiency,  is  also  a  matter  of  fact  for  the  jury,  and  it  is  error  for  the 
court  to  decide  it. 

Query,  whether  on  the  face  of  such  agreement  merely,  each  partner, 
in  case  of  a  loss  of  capital,  is  not  bound  to  contribute  his  proportion 
to  make  it  good  to  the  others.  Yoke  v.  Barnet,  81. 

2.  In  a  suit  by  one  partner  against  another  to  recover  contribution 
to  a  loss  in  the  concern,  a  statement  in  the  defendant's  handwriting 
of  an  account  showing  a  balance  due  to  the  plaintiff  from  the  firm,  is 
evidence  for  the  plaintiff. 

So  a  statement  by  the  plaintiff  in  the  possession  of  the  defendant 
showing  how  their  matters  of  account  stood  between  them,  is  evi- 
dence for  the  defendant. 

So,  also,  an  account  by  the  defendant  of  cash  paid  for  the  firm,  and 
of  credits  given,  produced  by  him  before  arbitrators,  and  given  in 
evidence  to  them  by  the  consent  of  the  plaintiff,  who  said  he  did  not 
know  whether  the  charges  were  right  or  not,  but  he  would  not  object 
to  them,  is  evidence  for  the  defendant.  Ibid. 
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3.  A  partnership,  dissolved  for  future  operations,  remains  in  force 
for  closing  the  business  of  the  concern  ;  and  the  liquidating  partner 
retains  his  former  power  to  biod  the  firm  in  things  within  the  scope 
of  the  business  committed  to  him.    A  payment  by  him  on  account 
of  a  simple  contract  debt  of  the  firm,  is  such  an  acknowledgment  as 
will  take  the  claim  out  of  the  operation  of  the  Act  of  Limitations. 
Houser  v.  Irvine,  345. 

4.  After  a  dissolution  of  partnership,  one  of  the  firm  has  not  power 
to  make  a  voluntary  assignment  of  the  effects  of  the  partnership,  for 
the  benefit  of  creditors  against  the  express  consent  of  his  copartner. 
Deckert  v.  Filbert,  454. 

5.  However  general  the  terms  of  a  contract  may  be,  it  only  com- 
prehends those  things  in  respect  to  which  it  appears  the  parties  pro- 
posed to  contract.    Hence,  after  the  dissolution  of  a  partnership,  one 
of  the  firm  assigns  all  his  interest  in  the  effects,  for  a  valuable  conside- 
ration, and  takes  a  covenant  of  indemnity  against  all  debts  due  by 
the  firm.    Held,  that  such  indemnity  will  not  cover  a  debt  which  did 
not  appear  upon  the  partnership  books,  and  was  not  made  known  to 
the  assignee  at  the  time  of  the  contract  of  indemnity.     Case  v.  Gush- 
man,  544. 

PATENT  RIGHT. 

1.  Although  an  implement  may  have  been  long  in  use,  yet  an  in- 
vention of  a  mode  of  making  it  in  a  different  manner,  which  produces 
a  new  and  useful  result  by  a  new  combination  of  old  materials,  enti- 
tles the  inventor  to  a  patent  for  the  new  implement,  and  not  alone  for 
an  improvement  of  an  old  one.     Geiger  v.  Cook,  266. 

2.  In  an  action  upon  a  note  given  for  a  patent  right,  the  plaintiff 
cannot  recover,  if  it  appear  upon  the  trial  that  the  invention  for  which 
the  patent  was  granted  was  not  new  or  useful,  although  both  parties 
acted  in  good  faith  in  giving  and  receiving  the  note.    Ibid. 

PLEADING. 

AGREEMENT  OP  PARTIES,  1. 

APPEARANCE,  1. 

COVENANT,  1. 

EXECUTOR  AND  ADMINISTRATOR,  1,  2. 

SCIRE  FACIAS,  1. 

SUNDAY,  1. 

1.  After  the  evidence  is  closed,  and  counsel  have  addressed  the 
jury,  and  witnesses  have  been  dismissed,  it  is  too  late  for  the  defend- 
ant to  add  a  plea  requiring  new  evidence  on  the  part  of  the  plaintiff 
to  repel  it.  Ridgely  v.  Dobson,  \  \  8. 

2  In  an  action  of  indebitatus  assumpsit,  the  plaintiff  is  not  bound 
to  set  out  in  his  declaration  the  exact  sum  which  he  is  entitled  to 
recover ;  he  may  recover  a  less  sum,  but  not  greater.  Siltzell  v. 
Michael,  329. 

3.  In  an  action  of  debt  upon  a  note  in  which  the  defendant  has 
pleaded  "  payment,  with  leave  to  give  the  special  matter  in  evidence," 
the  plaintiff  may  require  notice  of  the  special  matter  wh'ich  the  de- 
fendant intends  to  give  in  evidence ;  and  that  notice  must  specify  the 
particular  matters  relied  upon :  it  is  not  sufficient  that  it  states  that 
"  the  note  was  obtained  from  the  defendant  without  legal  or  sufficient 
consideration,  and  by  undue  means,  and  that  the  defendant  is  not 
liable  to  pay  the  same."    It  must  specify  how  it  was  obtained",  and 
what  are  the  particular  matters  to  be  proved.     Hale  v.  Fenn,  361. 

4.  A  plea  in  abatement  may  be  set  aside  or  treated  as  a  nullity,  if 
pleaded  out  of  time,  or  if  it  be  otherwise  irregular,  but  not  for  insuffi- 
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ciency;  the  proper  course,  in  such  case,  is  to  demur.    Ralph  v. 
Brown,  395. 

5.  The  pendency  of  a  bill  in  equity  in  another  State,  to  have  a  dis- 
covery of  the  debtor's  effects,  under  a  statute  of  that  State,  and  an 
injunction  to  prevent  him  from  disposing  of  them,  is  not  the  subject 
of  a  plea  in  abatement  of  a  subsequent  action  for  the  same  cause  here. 
Ibid. 

POOR. 

OVERSEERS  OF  THE  POOR. 

1.  Justices  of  the  peace  are  incompetent,  on  the  ground  of  interest, 
to  grant  an  order  for  removal  of  a  pauper  from  their  own  township 
to  another.     Overseers  of  Washington  v.  Overseers  of  Beaver,  548. 

2.  Where  a  son   becomes  independent  of  his  father's  family,  or 
emancipated  from  it,  he  will  not  acquire  a  settlement  where  his  father 
goes  to  reside ;  but  if  he  remains  a  part  of  his  father's  family,  he  will 
acquire  a  derivative  settlement  from  the  settlement  of  his  father.  Ibid. 

POWER  OF  ATTORNEY. 

A  power  of  attorney,  coupled  with  an  interest,  is  irrevocable ;  and 
such  is  the  case  of  a  power  given  to  a  third  person  to  fix  the  price 
of  goods  sold  in  discharge  of  a  debt.  Smyth  v.  Craig,  14. 

PRESBYTERIAN  CHURCH. 
DEED,  4. 

PRINCIPAL  AND  SURETY. 

A  surety,  who  pays  the  debt  of  the  principal,  is  not  entitled  to  sub- 
stitution to  the  rights  and  remedies  of  the  creditor  as  against  his  co- 
surety, by  reason  of  any  consideration  which  existed  between  the 
principal  debtor  and  the  co-surety  for  his  entering  into  the  original 
obligation;  especially  when  there  are  intervening  creditors  whose 
rights  would  be  affected  by  making  the  substitution.  Himes  v.  Kel- 
ler, 401. 

PROTEST. 

INSURANCE,  1. 

RECOGNIZANCE. 

ARBITRATION  AND  AWARD,  2,  3. 

RECORDING  ACT. 

The  terms  of  the  recording  Acts  do  not  restrain  their  operation  to 
specialties,  but  embrace  all  contracts  concerning  lands,  provided  they 
be  in  writing.  Brotherton  v.  Livingston,  334. 

RELEASE. 

HUSBAND  AND  WIFE,  2. 

RELIGIOUS  SOCIETY. 

CHARTER,  2. 

RENT. 

DISTRESS,  1,  2. 

REPLEVIN  BOND. 

1.  The  assignment  of  a  replevin  bond  by  the  sheriff  to  the  defend- 
ant in  replevin,  and  a  suit  and  judgment  and  execution  by  him 
against  the  sureties  in  it,  is  not  a  bar  to  an  action  against  the  sheriff 
for  taking  insufficient  securities.     Myers  v.  Clark,  535. 

2.  After  judgment  against  the  surety  in  a  replevin  bond,  he  is  a 
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competent  witness  in  an  action  against  the  sheriff  for  taking  insuffi- 
cient sureties.     Ibid. 

3.  A  return  ofnulla  bona  to  an  execution  upon  a  judgment  against 
a  surety  in  a  replevin  bond,  is  not  conclusive  evidence,  in  an  action 
against  the  sheriff,  of  the  insufficiency  of  the  surety.     Ibid. 

4.  A  release  of  the  surety  in  a  replevin  bond  by  the  defendant  in 
replevin,  would  be  a  release  of  the  sheriff;  although  after  the  release 
a  judgment  had  been  obtained  against  the  surety.    Ibid. 

RESERVATION. 
DEED,  5. 

ROAD. 

The  omission  of  the  Court  of  Quarter  Sessions  to  fix  the  width  of 
a  public  road,  is  fatal  to  the  proceedings.  Road  Case,  559. 

SALE. 

ORPHANS'  COURT,  3. 
VENDOR  AND  VENDEE. 

SCIRE  FACIAS. 

TERRE-TENANT,  1. 

1.  A  scire  facias  to  revive  a  judgment,  and  a  judgment  thereon  for 
the  plaintiff,  is  a  good  plea  in  bar  to  another  scire  facias  on  the  origi- 
nal judgment.     Custer  v.  Detterer,  28. 

2.  A  judgment  of  revival  upon  a  scire  facias  quare  executio  non  is 
erroneous ;  such  judgment  can  only  be  obtained  upon  a  scire  facias 
post  annum  et  diem.     Gasche  v.  Peterman,  351. 

SEDUCTION. 

GUARDIAN  AND  WARD,  1. 

SERVICE. 

JUDGMENT  BY  DEFAULT,  1. 

SET-OFF. 

In  a  proceeding  in  the  Orphans'  Court  by  a  husband  to  recover  a 
legacy  to  his  wife,  the  executor  may  set-off  a  bond  of  the  husband 
given  to  the  testator  in  his  lifetime.  Lawman's  Appeal,  349. 

SETTLEMENT. 

1.  Whether  an  actual  settlement  has  been  made,  duly  prosecuted 
or  abandoned,  must  necessarily  be  a  matter  of  fact  referrible  to  the 
jury.    The  interruption  of  the  settlement  for  a  period  of  six  months 
would  not  of  itself  amount  to  an  abandonment,  unless  accompanied 
by  acts  or  declarations  indicative  of  such  an  intention.     Goodman  v. 
Losey,  526. 

2.  To  acquire  title  by  actual  settlement,  under  the  Act  of  22d  of 
September  1794,  it  is  necessary  that  grain  should  be  raised :  this  is 
not  to  be  construed  as  meaning  grain  in  its  confined  sense,  but  every 
esculent  which  may  be  and  frequently  is  used  as  a  means  of  support- 
ing a  family,  and  which  may  be  derived  from  the  cultivation  of  the 
soil.    Ibid. 

SHERIFF. 

BRIBERY,  1. 

A  writ  of  venditioni  exponas  is  directed  generally  to  the  sheriff 
of  the  county ;  and  if  the  sheriff  who  receives  the  writ  goes  out  of 
office  before  it  is  executed,  his  successor  may  proceed  upon  it  to  sell 
the  property,  and  make  a  deed  to  the  purchaser.  Leshey  v.  Gard- 
ner, 314. 
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SHERIFF'S  SALE. 
BOND,  1. 
EXECUTION,  3. 

1.  On  a  conveyance  of  land  to  one,  his  heirs  and  assigns,  at  a  cer- 
tain rent  payable  annually,  after  the  expiration  of  seven  years,  for 
100  years,  with  a  clause  of  distress,  the  arrears  of  rent  due  at  the 
time  of  a  sheriff's  sale  of  the  land  on  a  judgment  on  mortgage  against 
the  terre-tenant,  are  not  payable  by  the  sheriff  out  of  the  purchase 
money,  but  the  landlord  may  distrain  for  them.    Sands  v.  Smith,  9. 

2.  A  judgment  or  other  definite  lien  must  be  taken  from  the  funds 
produced  by  the  sheriff's  sale  on  an  execution;  and  if  that  is  omitted, 
the  lands  sold  cannot  be  resorted  to  in  the  hands  of  the  purchaser. 
Ouster  v.  Detterer,  28. 

3.  A  sheriff  has  no  power  to  impose  conditions  of  sale  by  which 
the  estate  sold  shall  be  encumbered  in  the  hands  of  the  purchaser ; 
and  although  a  sale  and  conveyance  be  made  of  land  by  the  sheriff 
subject  to  terms  imposed  by  him,  they  are  not  obligatory  upon  the 
purchaser.     Umbehauer  v.  Aulenbaugh,  259. 

4.  The  recital  in  a  sheriff's  deed  that  the  sale  was  made  by  a  for- 
mer sheriff,  is  not  conclusive  evidence  of  the  fact;  but  the  party 
claiming  under  it  may  show  by  other  proof,  that  it  was  in  fact  made 
by  the  same  sheriff  who  made  the  deed.     Leshey  v.  Gardner,  314. 

5.  A  trust  as  to  real  estate  purchased  at  sheriff's  sale,  cannot  be 
established  by  parol  evidence ;  nor  is  it  competent  for  the  defendant, 
in  an  action  of  ejectment  against  him  or  one  holding  under  him,  to 
prove  a  fraudulent  combination  between  him  and  the  purchaser  to 
defraud  creditors.    Ibid. 

6.  At  a  sheriff's  sale  of  land,  the  plaintiff  and  defendant  in  thp  exe- 
cution agreed  that  the  property  should  be  struck  down  and  conveyed 
to  the  plaintiff,  and  that  he  should  reconvey  to  the  defendant  upon 
the  payment  of  the  amount  due  upon  the  execution  within  a  specified 
time,  and  that  upon  failure  to  pay  within  that  time,  the  title  should 
be  absolute.    Held,  that  this  arrangement  created  a  title  in  the 
plaintiff  in  the  nature  of  a  mortgage,  and  that  upon  a  sale  of  the  land 
by  him  after  a  specified  time,  the  defendant  was  entitled  to  recover 
from  him  the  amount  after  deducting  the  amount  of  his  debt  due  on 
the  execution.     Hiester  v.  Maderia,  384. 

7.  Written  notice  given  to  purchasers  at  a  sheriff's  sale  may  be 
proved  by  parol,  without  the  production  of  the  paper,  there  being  no 
presumption  that  it  was  in  the  party's  power  to  produce  it.     Weeks 
v.  Haas,  520. 

SINGLE  BILL. 

BILLS  OF  EXCHANGE,  &c.  2. 

SLANDER. 

In  an  action  of  slander,  the  falsity  of  the  words  spoken  implies 
malice ;  and  if  there  be  a  plea  of  justification  by  the  defendant,  it  is 
error  in  the  court  to  refer  to  the  jury  as  matter  of  fact  whether  the 
words  were  not  spoken  without  malice.  Farley  v.  Ranch,  554. 

SPANISH-AMERICAN  COLONIAL  LAW. 

ATTORNEY  AT  LAW,  1. 

SPECIALTY. 

BILLS  OP  EXCHANGE,  &c.  4. 

STAKEHOLDER. 
WAGER,  1. 
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SUNDAY. 

LIMITATION,  1. 

A  bond  executed  on  Sunday  is  not  void  at  common  law,  but  by 
reason  of  the  statute ;  the  fact,  therefore,  must  be  specially  pleaded 
or  notice  given  of  it :  it  cannot  be  taken  advantage  of  under  the  plea 
of  non  est  factum.  Fox  v.  Mensch,  444. 

SUPERSEDEAS. 

The  supersedeas  of  an  execution  issued  by  a  justice  and  delivered 
to  the  constable  stays  the  execution  and  dissolves  the  contract  of 
bail  for  the  delivery  of  the  property  levied,  whether  the  full  amount 
of  costs  be  paid  to  the  constable  or  not.  Ludwig  v.  Britton,  447. 

SURETY. 

OFFICER.  2. 

PRINCIPAL  AND  SURETY,  1. 

REPLEVIN  BOND,  4. 

TAXES. 

UNSEATED  LAND,  1,  2,  3,  4. 

TENANT  FOR  LIFE. 

Where  a  life  estate  is  vested  in  one  person,  and  the  remainder  in 
fee  in  another,  compensation  or  security  must  be  made  or  given  to 
both.  Borough  of  Harrisburg  v.  Or  angle,  460. 

TENANT  IN  COMMON. 
DISTRESS,  3. 

TERRE-TENANT. 

1.  In  a  scire  facias  to  revive  a  judgment  and  quart  executio  non, 
it  is  improper  to  bring  the  terre-tenants  on  the  record  to  try  para- 
mount title ;  and  if  they  are  improperly  introduced,  the  court  on 
the  trial  ought  to  discharge  the  jury  from  giving  a  verdict  as  to  them, 
as  it  would  be  of  no  effect  on  their  title. 

Discharging  the  jury  as  to  the  terre-tenants,  is  not  a  discharge  as 
to  such  persons  in  the  capacity  of  heirs,  and  does  not  prevent  their 
making  defence  as  such.  Jarrett  v.  Tomlinson,  114. 

2.  A  judgment  may  be  revived  against  terre-tenants  at  any  time 
within  the  period  of  five  years,  notwithstanding  there  may  have  been 
an  intermediate  revival  by  scire  facias  without  notice  to  the  terre- 
tenant.    Fursht  v.  Overdeer,  470. 

TREASON. 

When  lands  were  actually  confiscated  because  of  the  treason  of 
their  owners,  in  pursuance  of  the  Act  of  6th  March  1778,  there  is  no 
legal  presumption  that  the  traitor  returned  and  surrendered  himself 
according  to  the  requisitions  of  the  proclamation  of  the  8th  of  May 
1778-  If  he  did,  it  is  the  subject  of  proof. 

Lands  thus  confiscated  were  not  restored  by  the  treaty  of  peace, 
but  the  title  of  the  commonwealth  remained.  Ash,  \.  Ashton,  510. 

TRESPASS. 

1.  An  incorporated  district  is  not  liable  in  trespass  for  the  illegal 
seizure  of  the  plaintiffs  horse  by  one  of  its  officers,  for  an  alleged 
violation  of  its  ordinances,  when  in  fact  no  such  violation  took  place, 
unless  the  corporation  previously  authorized  or  subsequently  ratified 
the  seizure.     Fox  v.  The  Northern  Liberties,  103. 

2.  It  seems  that  where  there  is  a  joint  trespass  by  two,  a  recovery 
of  judgment  against  one  in  trespass  without  satisfaction,  will  not  bar 
a  subsequent  action  of  trover  against  the  other. 
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But  it  is  otherwise  where  one  commits  a  trespass  by  seizing  per- 
sonal property  and  then  sells  it  to  another,  and  the  owner  recovers 
judgment  against  the  trespasser  for  the  value  of  the  property  and  for 
the  tortious  taking,  as  such  judgment  changes  the  property,  and  the 
former  owner  cannot  seize  or  claim  it.  Ibid. 

3.  It  is  not  a  good  objection  to  a  proceeding  to  ascertain  the  value 
of  land  taken  for  public  use  by  authority  of  law  and  the  constitution, 
that  it  had  been  previously  taken  possession  of  without  authority ; 
but  notwithstanding  the  proceeding  and  result  of  it,  it  leaves  the 
party  exposed  to  answer  for  the  trespass.    Borough  ofHarrisburg  v. 
Crangle,  460. 

4.  One  who  obtains  the  possession  of  the  property  of  another  sur- 
reptitiously or  otherwise  wrongfully,  cannot  support  an  action  of 
trespass  against  a  third  person,  who,  by  virtue  of  a  judgment  and 
execution  against  the  owner,  levied  and  carried  it  away,  although 
that  judgment  and  execution  may  have  been  obtained  from  the 
defendant  for  the  fraudulent  purpose  of  hindering  and  delaying 
creditors,  of  whom  the  plaintiff  in  the  action  of  trespass  was  one. 
Costenbader  v.  Shuman,  504. 

5.  In  an  action  of  trespass  for  destroying  a  mill-dam  et  alia  enormia, 
it  is  competent  for  the  plaintiff  to  give  evidence  of  the  amount  of  loss 
which  he  sustained  by  reason  of  the  stoppage  of  his  mills.    Spigd- 
moyer  v.  Walter,  541. 

TRIAL  LIST. 

It  seems,  the  refusal  of  the  court  below  to  give  a  preference  of  trial 
to  a  cause  lower  on  the  list,  is  not  assignable  for  error  where  there  is 
no  violation  of  a  plain  legal  right.  Postens  v.  Fastens,  182. 

TRUST  AND  TRUSTEE. 

EQUITY  JURISDICTION  AND  PRACTICE,  3. 
SHERIFF'S  SALE,  5. 

1.  Where  there  is  a  deed  of  land  to  trustees,  their  heirs  and  assigns, 
the  surviving  trustee  may  assign,  in  the  absence  of  any  proceeding 
to  restrain  him.     Shortz  v.  Unangst,  45. 

2.  The  conversion  of  a  trust  fund  into  money,  and  from  money  into 
land,  does  not  aevest  the  trustee  of  his  fiduciary  character ;  and  a 
court  of  chancery  will  follow  the  fund  for  the  benefit  of  the  cestui  que 
trust,  wherever  it  can  be  identified.     Pierce  v.  M'Keehan,  280. 

3.  The  equity  powers  of  our  courts  over  cases  of  trust  are  sufficient 
for  the  protection  of  the  cestui  que  trust,  and  when  the  amount  of thefund 
is  uncertain,  it  may  be  ascertained  through  the  medium  of  a  jury.  Ibid. 

4.  The  declarations  of  a  trustee  that  an  investment  made  by  him 
was  of  the  trust  fund,  after  his  death,  may  be  given  in  evidence  as 
proof  of  the  fact;  it  being  the  confession  of  one  whose  sacrifice,  by  the 
narration,  is  an  equivalent  for  his  oath.  Harrisburg  Bank  v.  Tyler,  373. 

5.  A  trust  will  be  enforced,  not  only  against  those  who  are  rightfully 
possessed  of  the  fund  as  trustees,  but  also  against  all  others  who  have 
obtained  it  without  consideration  or  with  notice  of  the  trust.    Ibid. 

6.  The  heir  at  law  of  a  trustee  of  real  estate  becomes  a  trustee  only 
prospectively,  and  is  accountable  only  for  his  own  management  of 
the  estate :  he  has  no  concern  with  the  accounts  of  his  ancestor,  which 
can  be  settled  only  by  his  personal  representative.    He  has  nothing 
to  do  with  the  execution  of  the  trust  so  far  as  it  regards  personal 
estate.     Baird's  Appeal,  459. 

UNSEATED  LAND. 

1.  The  occupation  of  part  of  an  unseated  tract  of  land  which  is 
defined  by  lines  marked  upon  -the  ground,  and  held  under  an  inde- 
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pendent  and  adverse  title,  will  not  affect  a  treasurer  s  sale  of  the 
residue  of  the  tract  for  the  payment  of  taxes.  Harper  v.  M'Keehan, 
238. 

2.  Two  adjoining  tracts  or  pieces  of  unseated  land,  which  the  owner 
purchased  at  different  times,  and  had  a  survey  made  including  both, 
may  be  assessed,  taxed,  and  sold  by  the  treasurer  as  one  tract  for 
the  payment  of  taxes.     Ibid. 

3.  It  is  not  essential  to  the  validity  of  a  treasurer's  sale  of  unseated 
land,  that  it  was  assessed  and  sold  in  the  name  of  the  true  owner,  if 
it  be  clearly  designated  by  any  other  mark.     Ibid. 

4.  If  unseated  land  of  minors  be  selling  for  taxes,  and  a  friend  of  the 
family  buys  it  with  his  own  money,  and  takes  a  deed  to  himself  in 
trust  for  the  minors,  and  gives  his  own  bond  for  the  surplus  purchase 
money,  the  title  thereby  made  is  as  good  and  effectual  as  if  no  such 
trust  had  been  expressed  in  the  deed.    Ibid. 

5.  The  3d  Section  of  the  Act  of  3d  April  1804,  and  the  Act  of  13th 
of  March  1815,  are  to  be  construed  as  being  in  pari  materid,  and  to 
limit  the  right  of  action  by  the  owner  of  unseated  land  against  a 
purchaser  to  five.years.    Ash  v.  Ashton,  510. 

VENDITIONI  EXPONAS. 
SHERIFF,  1. 

VENDOR  AND  VENDEE. 

CONTRACT,  4. 

FRAUD,  1. 

EJECTMENT,  5. 

1.  S.,  the  defendant,  bought  and  received  from  C.,  B.  &  Co.,  flour; 
to  be  paid  one-half  in  cash,  one-half  in  notes  at  sixty  days.  Being 
pressed  for  payment,  he  consented  to  let  molasses,  in  his  distillery, 
stand  either  as  their  property  or  as  collateral  security,  on  condition 
they  would  take  his  notes  at  sixty  and  ninety  days,  in  lieu  of  the 
former  terms.  He  pointed  out-  the  molasses,  consisting  of  400  hogs- 
heads, to  be  ascertained  by  counting  them  off,  in  rows,  from  a  par- 
ticular place,  and  in  a  particular  manner.  He  agreed  to  send  them 
the  rum  to  be  distilled  from  the  molasses,  to  be  sold  by  them,  and 
applied  to  his  debt.  Held  that  on  this  state  of  facts,  C.,  B.  &  Co. 
could  not  recover  the  molasses  in  replevin,  as  there  was  no  delivery 
of  possession  or  pawn. 

The  defendant  subsequently  failed,  and  then  agreed  to  deliver  to 
C.,  B.  &  Co.  350  hogsheads  of  molasses,  and  25  hogsheads  of  rum, 
distilled  from  the  other  50,  and  set  apart  in  a  shed ;  the  whole  to  be 
gauged  at  C.,  B.  &  Co.'s  warehouse,  by  S.,  a  grocer,  and  then  the 
notes  to  be  delivered  up  to  the  defendant.  Next  morning  he  repeated 
the  conditions  to  them,  and  told  them  to  go  to  the  yard,  and  mark  the 
hogsheads  accordingly,  and  directed  them  to  haul  them  away,  should 
he  fail  to  attend,  as  he  promised.  They  accordingly  marked  the  rum 
and  molasses  with  the  initials  of  their  firm ;  the  notes  were  withdrawn 
from  bank  and  handed  to  the  plaintiff,  who  had  taken  the  place  of  the 
firm.  They  were  then  tendered  to  the  defendant,  who  refused  to 
receive  them  or  deliver  up  the  goods.  The  plaintiff  issued  his  replevin. 
Held:  the  plaintiff  was  entitled  to  recover.  Smyth  v.  Craig,  14. 

2.  If  rum  and  molasses,  in  the  vendor's  possession,  are  sold  in  dis- 
charge of  an  antecedent  debt,  and  are  specifically  ascertained  and 
marked  by  the  vendee,  and  the  agreement  is  that  they  are  to  be 
gauged,  and  the  price  fixed,  at  the  purchaser's  warehouse  by  a  third 
person,  named,  and  afterwards  the  vendor  refuse  to  permit  them  to 
be  taken  to  the  warehouse,  this  prevention  may  be  taken  for  perform- 
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ance ;  and  the  jury  may  give  the  vendee  a  reasonable  price  for  the 
articles  in  damages  in  replevin.     Ibid. 

3.  Whether  goods  marked  and  separated  are  actually  delivered  to 
the  vendee,  is  a  question  of  intention,  to  be  determined  by  the  jury 
on  a  trial  or  by  the  court  on  a  demurrer  to  evidence.    Ibid. 

4.  Delivery  of  possession  of  land,  in  pursuance  of  a  parol  contract, 
amounts  to  part  performance,  and  the  vendee,  as  well  as  the  vendor, 
may  insist  on  specific  execution  of  the  contract. 

Therefore  if  in  such  case  one  authorized  by  the  vendor  to  deliver  the 
possession  to  the  vendee,  takes  a  lease  of  the  land  from  the  vendee,  and 
enters  into  actual  possession,  there  is  an  equitable  estate  in  the  lessor, 
which  is  bound  by  a  judgment  against  him.  Pugh  v.  Good,  56. 

5.  If  by  a  contract  of  sale  of  portable  articles  neither  time  nor  place 
of  performance  be  stipulated,  the  rule  is,  that  the  articles  sold  are  to 
be  delivered  at  the  place  where  they  are  at  the  time  of  sale.     But, 
when  the  time  of  delivery  is  fixed  by  the  contract,  the  vendor  must 
seek  the  vendee  at  his  residence,  and  there  tender  the  articles ;  and 
in  the  case  of  cumbersome  articles,  when  the  delivery  is  to  be  to  the 
vendee,  the  vendor  must  seek  the  vendee  a  reasonable  time  before 
the  day  of  delivery,  and  ask  him  to  appoint  a  place  of  delivery.  Barr 
v.  Myers,  295. 

6.  An  encumbrance  upon  land,  not  known  to  the  vendee  when  he 
accepted  the  conveyance  of  it,  may  be  set  up  as  a  defence  to  the  pay- 
ment of  a  bond  given  for  the  purchase  money,  although  the  deed 
contains  a  covenant  of  general  warranty.     Roland  v.  Miller,  390. 

7.  The  vendor  of  land,  who  has  sold  his  claim  or  title  merely, 
which,  whether  it  be  bad  or  good,  the  vendee  agreed  to  take  at  his 
own  risk,  is  a  competent  witness  for  the  vendee  in  an  ejectment  by 
him  to  recover  possession  of  the  land  upon  such  title,  though  part  of 
the  purchase  money  remains  unpaid.     Cleavinger  v.  Rymar,  486. 

8.  A  covenant  to  make  a  clear  deed,  when  the  title  is  equally  well 
known  by  the  vendor  and  the  vendee,  is  performed  by  the  delivery 
of  a  deed  conveying  such  title  as  the  vendor  hath,  although  it  may  be 
but  a  life  estate ;  for  he  who  purchases  a  tract  of  land,  knowing  the 
title  to  be  defective,  takes  the  risk  upon  himself.    Rohr  v.  Kindt,  563. 

9.  If  the  consideration  of  a  covenant  to  convey  land  be  the  perform- 
ance of  an  act  by  the  vendee,  and  it  be  done,  the  measure  of  damages 
for  the  non-performance  of  the  vendor  is  the  value  of  the  land  ;  but  if 
before  the  act  be  done  by  the  vendee,  the  vendor  give  notice,  bond 
fide,  of  his  inability  to  perform  and  his  determination  to  rescind  the 
contract,  and  the  vendee  afterwards  performs  the  act  which  he  stipu- 
lated to  do,  then  the  measure  of  damages  is  not  the  value  of  the  land, 
but  the  amount  of  injury  sustained  under  all  the  circumstances.  Ibid. 

10.  If  a  vendor  covenant  to  convey  land  in  fee,  in  which  he  has 
only  a  life  estate,  the  vendee  may  elect  to  take  the  conveyance  in 
satisfaction  of  the  covenant.    The  vendor  cannot  refuse  to  convey 
what  estate  he  has,  because  he  cannot  convey  it  as  fully  as  he  cove- 
nanted to  do.    Ibid. 

VERDICT. 

CONDITIONAL  VERDICT. 
EJECTMENT,  4. 
WRIT  OF  ERROR,  2. 

WAGER. 

Money  contributed  by  individuals  and  deposited  in  the  hands  of  a 
stake-holder  as  a  wager  upon  the  result  of  an  election,  cannot  be 
recovered  back  in  a  joint  action  by  the  contributors.  Mytinger  v. 
Springer,  405. 
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WARRANT  AND  SURVEY. 

1.  If  several  undescriptive  warrants,  'granted  to  one  individual,  be 
located  upon  adjoining  lands,  the  deputy-surveyor  may  return  one 

feneral  draft   of  the  whole  quantity  of  land,  without   running  the 
ivision  lines  on  the  ground  or  marking  them  upon  the  return  of 
survey :  and  such  return  vests  a  good  title  in  the  purchaser.    Stevens 
v.  Hughes,  465. 

2.  A  warrant  taken  for  land  in  August  1776,  in  the  name  of  R.  M., 
whereon  a  survey  was  made  in  1787 ;  a  settlement  made  on  it  in  1825 
by  the  lessee  of  H.  G.,  &  H.  W.  claiming  to  be  the  owners  of  the 
warrant  and  land,  which  was  assessed  with  county  taxes  from  1805 
till  1817  inclusive,  and  sold  by  the  commissioners  of  the  county  on 
account  of  the  taxes  not  being  paid,  in  1820,  at  which  sale  the  com- 
missioners bought  the  land  and  sold  it  again  in  1830,  and  after  passing 
through  the  hands  of  three  persons,  the  land  was  purchased  and  re- 
deemed in  1831  by  the  lessors  of  the  tenant,  who  was  still  residing 
thereon,  cannot  be  considered  as  abandoned. 

Such  warrant  would  seem  to  be  good  and  rendered  available  by 
the  Acts  of  Assembly  of  the  9th  April  1781  and  the  5th  April  1782, 
notwithstanding  it  was  granted  by  the  Penns,  former  proprietaries 
of  the  State,  as  a  province,  after  the  4th  July  1776,  when  it  ceased  to 
belong  to  the  Penns,  and  became  an  independent  State.  Cleavinger 
v.  Rymar,  486. 

3.  If  A.,  believing  himself  to  be  the  owner  of  land  under  a  warrant 
and  survey,  which  happen  to  be  void,  leases  it  for  a  term  of  years  to 
a  tenant,  who  according  to  the  terms  of  his  lease  erects  a  dwelling- 
house  and  makes  other  improvements,  and  resides  with  his  family 
thereon  until  the  expiration  of  the  lease,  when  he  obtains  a  warrant 
for  the  land  in  his  own  name,  founded  on  his  personal  residence  while 
he  was  a  lessee  to.  A.,  the  latter  will  be  entitled  to  the  benefit  of  such 
improvement.    Ibid. 

WARRANTY. 

EVICTION,  1. 
EVIDENCE,  15. 

The  heirs  or  devisees  of  the  grantee  in  a  deed  may  maintain  a  joint 
action  upon  a  covenant  of  warranty.  Paul  v.  Whitman,  407. 

WIDOW. 

INTEREST,  3. 

The  interest  which  a  widow  has  in  the  estate  of  her  deceased  hus- 
band is  realty ;  and  upon  a  proceeding  in  partition  in  the  Orphans' 
Court  under  the  intestate  law,  and  the  confirmation  of  the  estate  to 
the  heir,  the  widow's  interest  still  remains  realty,  and  not  subject  to 
the  control  of  a  husband,  unless  by  deed  duly  executed  and  acknow- 
ledged by  the  wife  as  provided  by  law.  Miller  v.  Leidig,  456. 

WITNESS. 

BILL  OF  EXCHANGE,  &c.  5. 
EJECTMENT,  6. 
MECHANIC'S  LIEN,  1. 
REPLEVIN  BOND,  2. 
VENDOR  AND  VENDEE,  7. 

1.  Merely  being  one  of  a  church  council,  without  any  concern  in 
a  suit  brought  for  the  use  of  the  church,  or  personal  interest  in  the 
result,  does  not  disqualify  a  witness.     Shortz  v.  Unangst,  45. 

2.  Although  a  member  of  an  association,  not  served  with  process, 
cannot  ordinarily  be  a  witness  to  prove  the  liability  of  those  who  are 
served,  and  plead  to  issue,  yet  if  such  member  was  the  agent  of  the 
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association  to  make  the  contract,  the  plaintiff  may  examine,  him  to 
prove  the  contract  and  his  authority.     Ridgely  v.  Dobson,  118. 

3.  No  definite  rule  can  be  expressed  to  control  the  necessity  of 
having  the  personal  attendance  of  a  witness,  or  what  degree  of  ina- 
bility to  attend  will  enable  the  party  to  read  his  deposition.    This 
must,  in  some  measure,  depend  upon  the  sound  discretion  of  the 
court,  and  the  circumstances  of  each  particular  case.    But  the  exer- 
cise of  such  discretion  may  be  the  subject  of  review  on  a  writ  of  error. 
Parks  v.  Dunkle,  291. 

4.  A  party  to  a  suit  is  a  competent  witness  to  prove  the  service  of 
notice  on  the  opposite  party.     Siltzell  v.  Michael,  329. 

5.  It  is  not  a  good  objection  to  the  competency  of  a  witness  pro- 
duced by  a  defendant,  that  he  has  an  interest  in  the  plaintiff's  recov- 
ery.    Ralph  v.  Brown,  395. 

6.  If  a  legal  plaintiff  be  admitted  to  testify  by  reason  of  his  having 
assigned  his  claim  to  another,  for  whose  use  the  suit  is  brought,  it  is 
error  afterwards  to  admit  evidence  of  another  claim,  which  the 
plaintiff  had  not  assigned.    Finney  v.  Ferguson,  413. 

WRIT  OF  ERROR. 

WITNESS,  3. 

1.  Where  a  charge  misleads  the  jury,  by  inducing  them  to  believe 
there  is  but  one  point  of  defence,  when  there  are  two,  and  the  part 
omitted  the  most  uncertain,  the  cause  will  be  remanded  on  writ  of 
error.    Relfv.  Rapp,  21. 

2.  The  reasons  of  the  court  below,  or  depositions  there  read,  on  a 
rule  to  show  cause  why  an  execution  should  not  be  set  aside,  on  the 
ground  that  a  conditional  verdict  rendered  in  the  case  had  been  com- 
plied with,  cannot  be  inquired  into  by  this  court  on  a  writ  of  error. 
Moyer  v.  The  Germantown  Railroad  Company,  91. 
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